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1  Endorsed:  United  States  Court  of  Appeals  for 

the  District  of  Columbia  Piled  Sep  16  1938  Joseph 
W.  Stewart,  Clerk. 

United  States  Court  of  Appeals  for  District  of  Columbia 
Special  Calendar  No.  7248 
W.  P.  Stuart,  Appellant 
v. 

Federal  Communications  Commission,  Appellee 
Notice  of  Appeal 

Appellant,  W.  P.  Stuart,  Applicant  for  a  construction 
permit  to  erect  a  radio  station  at  Prescott,  Arizona  hereby 
gives  notice  of  his  appeal  from  a  decision  of  the  Federal 
Communications  Commission  rendered  June  27,  1938  and 
effective  July  2,  1938,  Petition  for  Rehearing  filed  July  21, 
1938,  denied  by  the  Commission  August  31,  1938,  publicly 
announced  August  31,  1938,  which  decision  granted  an  ap¬ 
plication  of  Southwest  Broadcasting  Company  for  a  con¬ 
struction  permit  to  construct  a  radio  station  at  Prescott, 
Arizona  to  operate  on  1500  kilocycles  with  power  of  100 
watts  night  and  250  watts  until  local  sunset. 

WHEREFORE,  Appellant  gives  notice  of  appeal  and 
assigns  in  support  thereof  the  reasons  hereinafter  stated. 

W.  P.  STUART 

By  FRANK  STOLLENWERCK 
Statement  of  Reasons  for  Appeal 

This  appeal  is  taken  pursuant  to  Section  402  of  the  Com¬ 
munications  Act  of  1934.  The  decision  of  the  Federal  Com¬ 
munications  Commission  authorizing  Southwest  Broad¬ 
casting  Company  to  construct  a  new  station  at  Prescott, 
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Arizona  aggrieves  and  adversely  affects  the  interests  of 
Appellant  for  the  reason  that  the  granting  of  the  applica¬ 
tion  of  Southwest  Broadcasting  Company  necessarily  pre¬ 
cludes  the  granting  of  Appellant’s  application  requesting 
facilities  on  the  same  frequency  and  in  the  same  city. 

Said  decision  which  was  rendered  June  27,  1938  and 
,  specified  by  the  Commission  as  part  of  its  decision  was  to 
become  effective  July  2,  1938.  However,  Appellant  with 
twenty  davs  thereafter  on  Julv  21,  1938  filed  a  Petition  for 
Rehearing  before  the  Commission.  The  Commission  by  its 
action  of  August  31,  1938  without  opinion  denied  Appel¬ 
lant’s  Petition  for  Rehearing. 

1.  Errors  of  law  have  been  committed  by  the  Commission 
because  of  the  failure  (a)  to  take  into  account  proper  evi¬ 
dence,  (b)  to  dispose  of  material  issues  of  fact,  and  (c)  to 
include  material  findings  of  fact  upon  which  its  conclusions 
are  based. 

,  2.  Findings  of  fact  without  substantial  evidence  to  sup¬ 
port  them,  which  are  obviously  arbitrary  and  capricious, 
have  been  made. 

3.  Testimony  on  material  matters  introduced  at  the  origi¬ 
nal  hearing  and  positively  established  to  be  false  at  a  later 
hearing  has  been  accepted  the  second  time  as  true,  and 
based  thereon  the  Commission  has  arbitrarily  and  capri¬ 
ciously  reached  conclusions  not  in  accord  with  the  proof 
made. 

2  4.  The  Commission  by  administrative  fiat  smack¬ 

ing  of  convenience  of  administration,  not  by  prop¬ 
erly  balanced  adjudication,  has  come  within  the  constitu¬ 
tional  condemnation  of  arbitrary  exercise  of  power. 

5.  By  reason  of  the  matters  assigned  above  the  Court 
has  the  power  under  Section  402  (e)  of  the  Communica¬ 
tions  Act  of  1934  to  enter  a  judgment  reversing  the  decision 
of  the  Commission  and  to  remand  the  case  to  the  Commis¬ 
sion  to  carry  out  the  judgment  of  the  Court. 

WHEREFORE,  Appellant  prays  for  judgment  of  this 
Honorable  Court  reversing  said  decision  of  the  Commis¬ 
sion,  and  granting  such  other  relief  as  to  this  Court  may 
seem  just  and  proper. 


W.  P.  STUART 

By  FRANK  STOLLENWERCK 
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Notice 

To  Federal  Communications  Commission 
Washington,  D.  C. 

Please  take  notice  that  the  foregoing  Notice  of  Appeai, 
and  Statement  of  Reasons  therefor  will  be  filed  forthwith 
in  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia. 

By  FRANK  STOLLENWERCK 
Acknowledgment  of  Service 

Receipt  of  a  true  copy  of  the  foregoing  Notice  of  Appeal 
and  Statement  of  Reasons  therefor  is  acknowledged  this 
16th  day  of  September,  1938. 

FEDERAL  COMMUNICATIONS  COMMISSION 

By  JOHN  B.  REYNOLDS 
Assistant  Secretary 

3  In  the  United  States  Court  of  Appeals  for  the 

District  of  Columbia 

Special  Calendar  No.  7248 

W.  P.  Stuart,  Appellant, 

v. 

Federal  Communications  Commission,  Appellee. 

Federal  Communications  Commission’s  Statement  Listing 

Interested  Parties 

In  compliance  with  the  provisions  of  Section  402(c)  of 
the  Communications  Act  of  1934,  the  Federal  Communica¬ 
tions  Commission  lists  herewith  all  persons,  firms,  or  cor¬ 
porations  to  whom  it  has  mailed  or  otherwise  delivered  a 
copy  of  the  Notice  of  Appeal  and  Reasons  Therefor  filed  in 
the  above-entitled  cause: 

Southwest  Broadcasting  Company, 

129  South  Cortez  Street, 

Prescott,  Arizona. 

Mr.  W.  P.  Stuart, 

Cortez  and  Goodwin  Streets, 

Prescott,  Arizona. 
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Mr.  E.  C.  Locklear, 

Bank  of  Arizona, 

Prescott,  Arizona. 

Mr.  Ben  S.  Fisher, 

902  Earle  Building, 

Washington,  D.  C. 

Mr.  Samuel  W.  Ensminger,  Pres., 

Ensminger  Pharmacies,  Inc., 

Prescott,  Arizona. 

Mr.  Ray  Bailey, 

Lake  Street, 

Long  Prairie,  Minn. 

FEDERAL  COMMUNICATIONS  COMMISSION, 

By  T  J  SLOWTE 
Secretary. 

4  Endorsed :  United  States  Court  of  Appeals  for 

the  District  of  Columbia  Filed  Oct  18  1938  Joseph 
W.  Stewart,  Clerk. 

i  No.  7248  In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  W.  P.  Stuart,  Appellant  v.  Federal 
Communications  Commission  Appellee.  Federal  Commu¬ 
nications  Commission’s  Statement  Listing  Interested  Par¬ 
ties.  Federal  Communications  Commission  William  J. 
Dempsey,  Acting  General  Counsel. 

f)  Endorsed:  United  States  Court  of  Appeals  for 

the  District  of  Columbia  Filed  Oct.  18  1938  Joseph 
W.  Stewart,  Clerk. 

In  the  United  States  Court  of  Appeals  for  the  District  of 

Columbia 

No.  7248 

W.  P.  Stuart,  Appellant , 

v. 

i  Federal  Communications  Commission,  Appellee. 
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Statement  in  Writing  of  the  Facts ,  Grounds  for  Decision, 
and  Order  of  the  Federal  Communications  Commis¬ 
sion,  and  Record  Before  It  in  the  Matter  of  the  Appli¬ 
cation  of  W.  P.  Stuart,  Prescott,  Arizona,  for  Con¬ 
struction  Permit . 

Now  comes  the  Federal  Communications  Commission 
pursuant  to  Section  402(c)  of  the  Communications  Act  of 
1934  and  files  this  its  Statement  of  Facts,  Grounds  for  De¬ 
cision,  and  Order,  and  the  Record  before  it  in  the  matter  of 
the  application  of  W.  P.  Stuart,  Prescott,  Arizona,  for  con¬ 
struction  permit. 

FEDERAL  COMMUNICATIONS  COMMISSION, 

By  T  J  SLOWIE 
Secretary. 

6  In  the  U.  S.  Court  of  Appeals  for  the  District 

of  Columbia 

No.  7248 

W.  P.  Stuart,  Appellant 
v. 

F.  C.  C. 

Index  to  Record 

1.  Application  for  construction  permit  filed  by  South¬ 
west  Broadcasting  Company,  dated  October  15,  1935,  File 
No.  B5-P-865. 

2.  Amended  application  for  construction  permit  filed  by 
Southwest  Broadcasting  Company,  dated  December  2, 1935, 
File  No.  B5-P-865. 

3.  Associated  maps  of  Prescott  Arizona,  and  drawings  of 
transmitting  equipment  submitted  with  the  application. 

4.  Affidavit  of  Southwest  Broadcasting  Company  amend¬ 
ing  the  application  B5-P-865,  filed  December  23,  1*935. 

5.  Minute  entry  of  the  Commission,  Broadcast  Division, 
designating  the  application  of  Southwest  Broadcasting 
Company  for  hearing,  dated  January  28,  1936,  Docket  No. 
3797. 

6.  Notice  of  hearing  on  application  of  Southwest  Broad¬ 
casting  Company  on  June  5,  1936,  Docket  No.  3797,  dated 
April  24, 1936. 
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7.  Notice  of  appearance  filed  by  Southwest  Broadcasting 
Company,  May  6,  1936. 

8.  Answer  of  respondent  filed  by  W.  P.  Stuart  May  21, 
1936. 

9.  Petition  for  order  to  take  depositions  filed  by  South¬ 
west  Broadcasting  Company,  April  30,  1936. 

,  10.  Order  to  take  depositions  issued  by  F.  C.  C.  to  South¬ 
west  Broadcasting  Company,  May  6,  1936. 

11.  Application  for  construction  permit  filed  by  W.  P. 
Stuart,  dated  December  14, 1935,  File  No.  B5-P-S66. 

12.  Associated  financial  statements  of  Prescott  Courier, 
Inc.,  list  of  stockholders  therein,  and  map  of  City  of  Pres¬ 
cott,  filed  with  the  application. 

13.  Letter  of  H.  L.  Pettev  to  W.  P.  Stuart  requesting 
change  in  application,  dated  November  21,  1935. 

14.  Letter  of  IV.  P.  Stuart  to  F.  C.  C.,  filed  November  22, 

1935. 

15.  Letter  of  H.  L.  Pettey  to  W.  P.  Stuart  requesting 

.  correct  financial  statements,  dated  January  16,  1936. 
7  16.  Letter  of  W.  P.  Stuart  to  H.  L.  Pettey  trans¬ 

mitting  financial  statements  of  Prescott  Courier, 

Inc.,  dated  February  6,  1936. 

17.  Affidavit  of  IV.  P.  Stuart  amending  application  B5-P- 
866,  filed  May  14,  1936. 

IS.  Minute  entry  of  the  Commission,  Broadcast  Division, 
designating  application  of  IV.  P.  Stuart  for  hearing,  dated 
March  *27,  1936,  Docket  No.  3906. 

19.  Notice  of  hearing  on  application  of  W.  P.  Stuart  on 
June  5,  1936,  Docket  No.  3906,  dated  April  24,  1936. 

20.  Notice  of  appearance  filed  by  W.  P.  Stuart,  Mav  14, 

1936. 

21.  Answer  of  respondent,  Southwest  Broadcasting  Co., 
filed  May  18,  1936. 

22.  Request  for  order  to  take  depositions  filed  by  W.  P. 
Stuart,  May  12,  1936. 

23.  Order  to  take  depositions  issued  by  F.  C.  C.  to  W.  P. 
Stuart,  dated  June  14,  1936. 

24.  Transcript  of  record  on  Dockets  Nos.  3797  and  3906, 
dated  June  5, 1936. 

25.  Exhibits  as  a  part  of  the  record  on  hearing  held  June 
5,  1936: 
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A.  On  behalf  of  Southwest  Broadcasting  Company 

1.  Articles  of  incorporation  of  Southwest  Broadcasting 
Company  and  attached  Certificate  of  Corporation  Com¬ 
mission  of  Arizona. 

2.  Financial  statement  of  Southwest  Broadcasting  Com¬ 
pany  as  of  June  5,  1936. 

3.  Proposed  program  schedule 

Depositions  of  witnesses  on  behalf  of  Southwest  Broad¬ 
casting  Company,  and  attached  certificate  of  the  Notary 
Public,  and  copy  of  order  to  take  depositions. 

B.  On  behalf  of  W.  P.  Stuart 

Depositions  of  witnesses  on  behalf  of  W.  P.  Stuart,  certifi¬ 
cate  of  Notary  Public  and  copy  of  order  to  take  depositions. 

C.  On  behalf  of  the  F.  C.  C. 

1.  List  of  pending  applications  from  Arizona. 

26.  Examiner’s  Report  1-245  on  Dockets  Nos.  3797  and 
3906. 

27.  Exceptions  to  Examiner’s  Report  (1-245)  filed  by 
W.  P.  Stuart,  July  21,  1936,  and  the  following  exhibits  at¬ 
tached  thereto : 

Ex.  1.  Affidavit  of  Flovd  Williams 
Ex.  2.  Newspaper  clipping 

Ex.  3.  Affidavit  of  Jack  Newman 
S  Ex.  4.  Affidavit  of  Gerald  Fisher 

Ex.  5.  “  11  R.  J.  Aitken 

Ex.  6.  “  “  Park  H.  Miller 

Ex.  7.  “  “  Samuel  Ensminger 

Ex.  8.  Petition  of  residents  of  Prescott,  Arizona 
Ex.  9.  Letter  of  Governor  of  Arizona  to  F.  C.  C.,  Julv 
10,  1936. 

Ex.  10.  Letter  of  C.  S.  White  to  F.  C.  C.,  Julv  13, 1936 
Ex.  11.  “  “  H.  J.  Coerver  to  F.  C.  C.,  July  11,  1936 

Ex.  12.  “  “  M.  B.  Hazeltine  to  F.  C.  C.,  July  13, 

1936 

Ex.  13.  Affidavit  of  Frank  Wilburn 

Ex.  14.  “  “  Albert  Crawford 

Ex.  15.  Letter  of  E.  S.  Turville  to  W.  P.  Stuart,  Julv  13, 
1936 

Ex.  16.  “  “  Carl  Hickerson  to  W.  P.  Stuart,  Julv 

13,  1936 

Ex.  17.  Copy  of  insertions  appearing  on  Operator’s  Li¬ 
cense  of  Jack  Newman 
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Ex  18.  Photostat  of  College  degree  of  Jack  Newman 

28.  Supplementary  exceptions  to  Examiner’s  Report  (I- 
245)  filed  by  W.  P.  Stuart,  July  23,  1936. 

29.  Request  for  oral  argument  filed  by  Southwest  Broad¬ 
casting  Company,  July  24,  1936. 

i  30.  Motion  to  strike  exceptions  to  Examiner’s  Report  (I- 
245)  filed  by  Southwest  Broadcasting  Company,  July  25, 
1936,  and  affidavits  in  support  thereof. 

31.  Minute  entry  of  the  Commission,  Broadcast  Division, 
granting  application  of  Southwest  Broadcasting  Company 
for  oral  argument  on  November  6,  1936,  Dockets  Nos.  3797 
and  3906.,  dated  September  22,  1936. 

32.  Petition  of  W.  P.  Stuart  to  cancel  oral  argument  on 
Dockets  Nos  3797  and  3906  and  remand  applications  for 
further  hearing  and  attached  affidavit  filed  October  22, 1936. 

33.  Petition  of  Southwest  Broadcasting  Company  re¬ 
questing  denial  of  petition  to  cancel  oral  argument  and  re¬ 
mand  applications  for  further  hearing,  filed  October  26, 
1936. 

34.  Minute  entry  of  the  Commission.  Broadcast  Division, 
denying  petition  of  W.  P.  Stuart  for  cancellation  of  oral 
argument  and  remand  the  applications  for  further  hearing, 
dated  October  29,  1936,  Dockets  Nos.  3797,  3906. 

35.  Letter  of  Frank  Stollenwerk  to  E.  O.  Sykes  trans¬ 
mitting  affidavits  of  Alfred  Crawford  and  R.  B.  Westervelt, 
dated  November  17, 1936. 

36.  Minute  entry  of  the  Commission,  Broadcast  Division, 
granting  application  of  Southwest  Broadcasting  Company 
and  denving  application  of  TV\  P.  Stuart,  dated  December 
1.  1936,  Dockets  Nos.  3797  and  3906. 

37.  Statement  of  Facts,  Grounds  for  Decision  and  Order, 
decided  January  12,  1937. 

38.  Petition  to  postpone  effective  date  of  Commission’s 
order  filed  by  W.  P.  Stuart,  January  18,  1937. 

39.  Opposition  to  postponement  of  the  effective  date  of 
the  Commission’s  order  filed  bv  Southwest  Broadcasting 

Company,  January  25,  1937. 

9  40.  Petition  for  rehearing  and  review  of  the  Com¬ 

mission’s  order  and  for  postponement  of  the  effec¬ 
tive  date  of  the  Commission’s  order  filed  by  W.  P.  Stuart, 
January  28,  1937. 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  9 


41.  Minute  entry  of  the  Commission,  Broadcast  Division, 
extending  the  effective  date  of  the  Commission’s  order  to 
February  15,  1937,  Dockets  Nos.  3797,  3906,  dated  January 
30,  1937. 

42.  Petition  for  rehearing-  and  review  of  the  Commis¬ 
sion’s  order  and  attached  affidavits  filed  by  W.  P.  Stuart, 
February  15,  1937. 

43.  Petition  to  deny  rehearing  and  review  of  Commis¬ 
sion’s  order  and  attached  affidavits  filed  by  Southwest 
Broadcasting  Co.,  February  17,  1937. 

44.  Supplemental  petition  to  the  petition  for  rehearing 
and  review  of  the  Commission’s  order  and  attached  affi¬ 
davit  filed  bv  W.  P.  Stuart,  Februarv  25,  1937. 

45.  Minute  entry  of  the  Commission,  Broadcast  Division, 
extending  the  effective  date  of  the  Commission’s  order  to 
March  16,  1937,  Dockets  Nos.  3797  and  3906,  dated  Febru¬ 
ary  23,  1937. 

46.  Reply  to  supplemental  petition  for  rehearing  and  re¬ 
view  of  Commission’s  order  and  attached  affidavit  filed  by 
Southwest  Broadcasting  Company,  February  27, 1937. 

47.  Minute  entry  of  the  Commission,  Broadcast  Division, 
extending  effective  date  of  Commission’s  order  to  April 
5,  1937,  Dockets  Nos.  3797  and  3906,  dated  April  5,  1937. 

48.  Letter  of  Stollenwerk  to  John  B.  Reynolds  transmit¬ 
ting  affidavits,  dated  April  3, 1937. 

49.  Letter  of  Stollenwerk  to  John  B.  Revnolds  transmit- 
ting  affidavits  relative  to  assets  of  estate  of  R.  B.  Wester- 
velt,  dated  April  19,  1937. 

50.  Minute  entry  of  the  Commission,  Broadcast  Division, 
extending  effective  date  of  Commission’s  order  to  April  28, 
1937,  Dockets  Nos.  3797  and  3906,  dated  April  24,  1937. 

51.  Minute  entry  of  the  Commission,  Broadcast  Division, 
remanding  Dockets  Nos.  3797  and  3906  for  further  hearing 
on  July  6,  1937,  Dockets  Nos.  3797  and  3906,  dated  April 
28,  1937. 

52.  Petition  for  order  to  take  depositions  filed  by  W.  P. 
Stuart,  June  9,  1937. 

53.  Amendment  to  order  to  take  depositions  filed  by  W. 
P.  Stuart,  June  10,  1937. 

54.  Order  to  take  depositions  issued  by  F.  C.  C.  to  W.  P. 
Stuart,  dated  June  14, 1937. 


10  W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION. 

55.  Petition  for  order  to  take  depositions  filed  by  South¬ 
west  Broadcasting  Company,  June  2,  1937. 

10  56.  Order  to  take  depositions  issued  by  F.  C.  C.  to 

Southwest  Broadcasting  Co.,  dated  June  10,  1937. 

57.  Petition  to  change  place  of  hearing  to  Prescott,  Ari¬ 
zona,  filed  by  Southwest  Broadcasting  Co.,  June  10, 1937. 

I  58.  Petition  to  change  place  of  hearing  to  Prescott,  Ari¬ 
zona,  filed  by  AY.  P.  Stuart,  June  12, 1937. 

,  59.  Minute  entry  of  the  Commission,  Broadcast  Division, 
granting  hearing  on  Dockets  Nos.  3797  and  3906  to  be  heard 
at  Prescott,  Arizona,  on  July  27,  1937 ;  and  vacating  order 
to  take  depositions  issued  to  Southwest  Broadcasting  Com¬ 
pany  and  to  W.  P.  Stuart,  Dockets  Nos.  3797  and  3906, 
dated  June  15,  1937. 

60.  Transcript  of  record  on  Dockets  Nos.  3797  and  3906, 
dated  J  ulv  27  and  28,  1937. 

61.  Exhibits  as  a  part  of  the  record  on  hearing  held  July 
27  and  28,  1937. 

,  A.  On  behalf  of  Southwest  Broadcasting  Company 

A.  Operating  costs  of  proposed  station 

B.  Subscription  to  capital  stock  of  Southwest  Broadcast¬ 
ing  Company  by  Albert  Stetson 

C.  Financial  statement  of  Mr.  &  Mrs.  Albert  Stetson 


D. 

n 

i  i 

6  L 

Air.  &  Airs.  R.  L.  AArebb 

E. 

a 

1 1 

U 

C.  D.  Rhodes 

F. 

1 1 

a 

li 

George  Hoffman 

G. 

i  i 

i  e 

C  i 

Air.  &  Airs.  C.  E.  Laurence 

H. 

i  i 

i  t 

C  i 

Southwest  Broadcasting  Co. 

I.  Typical  daily  program  for  the  proposed  station 

J.  List  of  organizations  to  use  the  proposed  station 

K.  List  of  talent  available 

L.  List  of  Advertisers  to  use  proposed  station 

“  a  a  a  a 

t  ‘  ‘  ‘  “  a  a  tt  it 

B.  On  behalf  of  AY.  P.  Stuart 

1.  Proposed  program  schedule  for  a  station 

2.  Estimated  cost  of  construction  of  the  proposed  station 

3.  Estimated  monthly  cost  of  the  proposed  station 

4.  Rate  schedule  for  the  proposed  station 

5.  Option  contract  executed  by  AY.  P.  Stuart  on  purchase 
of  land 
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6.  Contract  for  purchase  of  time  of  the  proposed  station 

7.  List  of  potential  advertisers  for  the  proposed  station 

8.  Contract  for  purchase  of  time  of  the  proposed  station 

9.  Assets  of  W.  P.  Stuart  and  wife. 

62.  Examiner’s  Report  (1-510)  on  Dockets  Nos.  3797  and 
3906. 

63.  Exceptions  to  Examiner’s  Report  (1-510)  and  re¬ 
quest  for  oral  argument  filed  bv  W.  P.  Stuart,  November 

9,  1937. 

11  64.  Minute  entry  of  the  Commission,  Broadcast 

Division,  granting  the  petition  for  oral  argument  on 
Dockets  Nos.  3797  and  3906  on  February  17,  1938.  Dockets 
Nos.  3797  and  3906,  dated  December  18,  1937. 

65.  Minute  entry  of  the  Commission,  Broadcast  Division, 
continuing  oral  argument  to  February  24,  1938,  Dockets 
Nos.  3797  and  3906,  dated  February  2,  1938. 

66.  Minute  entry  of  the  Commission,  Broadcast  Division, 
continuing  oral  argument  to  March  4,  1938,  Dockets  Nos. 
3797  and  3906,  dated  February  17,  1938. 

67.  Motion  for  continuance  of  oral  argument  on  Dockets 
Nos.  3797  and  3906  to  March  11, 1938,  filed  by  W.  P.  Stuart, 
February  24,  1938. 

6S.  Minute  entry  of  the  Commission,  Broadcast  Division, 
continuing  oral  argument  to  March  11,  1938,  Dockets  Nos. 
3797  and  3906,  dated  February  26, 1938. 

69.  Minute  entry  of  the  Commission,  Broadcast  Division, 
granting  application  of  Southwest  Broadcasting  Co.  and 
denying  application  of  W.  P.  Stuart,  Dockets  Nos.  3797 
and  3906,  dated  June  22, 1938. 

69(a)  Statement  of  Facts,  Grounds  for  Decision  and  Or¬ 
der  decided  June  22,  1938 

70.  Petition  for  rehearing  tiled  bv  W.  P.  Stuart,  Julv  21, 
1938. 

71.  Demurrer  to  the  petition  for  rehearing  filed  by  South¬ 
west  Broadcasting  Co.,  July  23,  1938. 

72.  Minute  entry  of  the  Commission,  Broadcast  Division, 
denying  petition  for  rehearing  of  W.  P.  Stuart  and  dismiss¬ 
ing  demur  thereto  filed  by  Southwest  Broadcasting  Co., 
Dockets  Nos.  3797  and  3906,  dated  August  31,  1938. 

73.  Certificate  of  the  Secretary  of  the  F.  C.  C. 


W.  P.  STUART  VS.  FED.  COMMUNICATION'S  COMMISSION. 

12  Endorsed:  Federal  Communications  Commis¬ 

sion  Nov  8  1935  Office  of  Secretary 
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File  No.  B5-P-865 
Call  letters  KYCA  New 

i  United  States  of  America 

Federal  Communications  Commission 


i  Application  for  Radio  Broadcast  Station  Construction 
Permit  or  Modification  Thereof 

(Submit  in  duplicate  to  Federal  Communications  Commis¬ 
sion,  Washington,  D.  C.  Swear  to  one  copy) 


To  the  Federal  Communications  Commission: 

Name  of  applicant*  Southwest  Broadcasting  Company 

2.  Post-office  address:  State  Arizona  City  Prescott 

Street  and  number  129  South  Cortez  Street 

3.  Is  this  application  made  for — 

(a)  Authorization  to  construct  new  radio  station?  Yes 

(b)  Authorization  to  change  present  location  of  trans¬ 
mitter  of  existing  station? . 

(1)  What  is  distance  in  miles  between  present  location 
and  proposed  location  of  transmitter  ? . 

(c)  Authorization  to  change  maximum  rated  carrier 
power,  which  necessitates  installation  of  new  equipment? 


(1)  Applicant  represents  that  present  maximum  rated 

carrier  power  is . watts. 

i  (2)  Applicant  represents  that  proposed  maximum  rated 
carrier  power  is . watts. 

*  If  a  corporation,  state  corporate  name;  if  a  partnership,  state  names  of 
partners  and  the  name  under  which  the  partnership  does  business;  if  an  unin¬ 
corporated  association,  state  the  name  of  an  executive  officer,  the  office  held  by 
him,  and  the  name  of  the  association.  The  same  name  or  names  should  be 
signed  in  the  place  provided  at  the  end  of  the  application,  except  that  in  the 
case  of  a  partnership,  the  application  may  be  signed  in  the  name  of  the  part¬ 
nership  by  one  of  the  partners. 
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(d)  Authorization  to  install  new  equipment? . 

(1)  Indicate  what  new  equipment  is  to  be  installed 
(check) : 

(a)  New  transmitter .  (b)  Change  in  system  of 

modulation . 

(c)  Change  in  type  or  number  of  vacuum  tubes  in  last 

radio  stage . 

(d)  Other  changes  (specify):  . 

4.  What  is  applicant’s  principal  business?  Corporation 
formed  to  operate  station 

5.  Is  applicant  a  citizen  of  the  United  States?  Yes 

If  so,  state  whether  by  birth  or  naturalization  Birth 

6.  Is  the  applicant  a  representative  of  an  alien  or  foreign 

government?  No 

13  7.  State  whether  applicant  is  a  corporation,  part¬ 

nership,  or  association  A  Corporation 

8.  If  applicant  is  a  corporation — 

(a)  Under  laws  of  what  State  or  country  is  it  organized? 
State  of  Arizona 

(A  certified  copy  of  the  articles  of  incorporation  shall  be 
attached  if  not  heretofore  filed  with  the  Commission.) 

(b)  Is  more  than  one-fifth  of  capital  stock  owned  of  rec¬ 
ord  or  may  it  be  voted  by  aliens  or  their  representatives  or 
by  a  foreign  government  or  representative  thereof,  or  by 
any  corporation  organized  under  the  laws  of  a  foreign 
country?  No 

(c)  Is  any  director  or  officer  an  alien?  No  If  so,  state 

name  and  position  of  each . 

(d)  Give  names  and  addresses  of  all  stockholders  own¬ 
ing  and/or  voting  10  percent,  or  more  of  applicant’s  stock 
and  percentage  of  stock  held  by  each  Albert  Stetson  14.3% ; 
Elmer  Lawrence  14.3%;  G.  N.  Hoffman  14.3%;  C.  B. 
Rhodes  14.3%  ;  B.  W.  Brown  14.3% ;  R.  B.  Westervelt 
14.3%) ;  Floyd  Williams  14.3%. 

(e)  Is  stock  to  be  sold  after  this  permit  is  issued  for  pur¬ 
pose  of  raising  money  to  construct  and/or  operate  the  pro¬ 
posed  station?  No 

9.  If  applicant  is  a  corporation,  is  applicant  directly  or 
indirectly  controlled  by  any  other  corporation?  No 

(a)  If  so,  give  name  and  address  of  such  controlling  cor¬ 
poration  . 

(b)  Under  laws  of  what  State  or  country  is  such  corpora¬ 
tion  organized?  . 
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(A  certified  copy  of  the  articles  of  incorporation  shall  be 
attached  if  not  heretofore  filed  with  the  Commission.) 

(c)  Is  more  than  one-fourth  of  capital  stock  of  such  cor¬ 

poration  owned  of  record  or  may  it  be  voted  by  aliens,  their 
representatives,  or  by  a  foreign  government  or  representa¬ 
tive  thereof,  or  by  any  corporation  organized  under  the 
laws  of  a  foreign  countrv? . . 

(d)  Is  any  director  or  officer  of  such  corporation  an 

alien?  .  If  so,  state  name  and  position  of 

each . 

(e)  Is  the  above-described  controlling  corporation  in 

turn  a  subsidiary? . . 

If  so,  attach  additional  sheets  answering  question  9  (a) 
to  (d),  inclusive,  for  each  company  to  and  including  the 
organization  having  final  control. 

10.  If  application  is  made  in  behalf  of  an  unincorporated 
association,  state — 

(a)  Purpose  of  the  association . 

(A  certified  copy  of  the  articles  of  association,  or  by¬ 
laws,  shall  be  attached  if  not  heretofore  filed  with  the  Com¬ 
mission.) 

(b)  The  number  of  members . 

14  Endorsed:  Federal  Communications  Commission 
Nov-8  1935  Received  3rd  Mail  Mail  and  Files 
Financial  Statement  of  the  Southwest  Broadcasting 

Company 

(As  of  date  application  for  construction  permit  is  ac¬ 
cepted — or  license  issued) 

Assets  Liabilities 


Cash  in  bank . $1,500.00 

Notes  receivable, 
stockholders  ....  1,500.00 
Furniture,  fixtures  1,000.00 
Plant  &  equipment  3,000.00 
Legal  &  Engineer¬ 
ing  .  1,000.00 


Total  Assets . $8,000.00 


Authorized  Capital 
Stock— $25,000.00 
less 

Unissued  23,200.00 

- $1,800.00 

Balance  on  equip¬ 
ment .  1,500.00 

Surplus  —  (net 
worth .  4,750.00 


Total  Liabilities  ..$8,000.00 
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The  above  financial  statement  prepared  by  the  Southwest 
Broadcasting  Company  shows  the  condition  of  the  com¬ 
pany  as  of  the  date  authorization  by  the  Federal  Communi¬ 
cations  Commission  is  granted  to  the  Southwest  Broadcast¬ 
ing  Company  for  the  construction  and  operation  of  a  radio 
station  at  Prescott,  Arizona. 

15  (c)  Whether  any  members  are  aliens  . 

(d)  If  so,  state  name  and  position  of  each . 

11.  (a)  Is  applicant  directly  or  indirectly,  through  stock 
ownership,  contract,  or  otherwise,  interested  in  the  owner¬ 
ship  or  control  of  anv  other  radio  broadcasting  stations? 
No. 

If  so,  state  call  letters  and  location  of  such  stations  .... 

(b)  Has  the  applicant  in  the  past  been  directly  or  indi¬ 
rectly  interested  in  the  ownership  or  control  of  any  radio 
broadcasting  stations  ?  No 

If  so,  state  call  letters  and  location  of  such  stations  .... 

12.  (a)  State  applicant’s  relation  to  station  (whether 
applicant  is  to  be  owner  or  lessee,  and,  if  neither  owner  nor 
lessee,  state  nature  of  applicant’s  interest  in  use  and  control 
of  station)  Owner 

(If  not  owner,  a  copy  of  agreement  showing  applicant’s 
interest  in  station  must  be  attached  if  not  heretofore  filed 
with  the  Commission) 

(b)  If  applicant  is  not  to  be  owner  of  station,  who  is?  . . 

(c)  Will  applicant  have  absolute  control  of  station,  both 
as  to  physical  operation  and  programs  broadcast?  Yes 

If  not,  attach  copy  of  any  contract  which  may  in  any  way 
affect  applicant’s  right  to  do  so. 

13.  List  assets  and  liabilities  and  state  fully  the  facts 
showing  applicant’s  financial  responsibility  with  respect  to 
the  construction  and  operation  of  station  Stockholders 
have  subscribed  to  stock  and  paid  in  $1,000.00  which  is  in 
the  bank.  Stockholders  have  contracted  to  pay  in  addi¬ 
tional  $1,000.00  when  construction  permit  is  issued.  Addi¬ 
tional  funds  available  from  stockholders  amounting  to 
$6000.00  (See  attached  sheet) 

14.  (a)  Has  the  applicant  been  finally  adjudged  guilty 
by  any  Federal  court  of  unlawfully  monopolizing,  or  at¬ 
tempting  unlawfully  to  monopolize,  radio  communication  di¬ 
rectly  or  indirectly  through  control  of  manufacture  or  sale 
of  radio  apparatus,  exclusive  traffic  arrangements,  or  any 
other  means,  or  of  unfair  methods  of  competition?  No 
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(b)  Is  applicant  directly  or  indirectly  controlled  by  any 
party  finally  adjudged  guilty  as  above  stated?  No 

15.  The  frequency,  power,  and  hours  of  operation  re¬ 
quested  for  the  proposed  station  are  as  follows: 

(a)  Frequency  1500  kilocycles. 

(b)  Power  (night)  100  watts,  (c)  Power  (day)  100 
watts. 

(d)  Hours  of  operation: 

(1)  Unlimited  X  (2)  Daytime  only _ (3)  Limited... 

!  (4)  Sharing  with  (specify  stations)  . 

(5)  Other  (specify)  . 

16  (e)  State  number  of  hours  per  day  proposed  sta¬ 

tion  will  operate  12  or  more 

(f)  Does  the  application  directly  request  the  assignment 
of  all  or  any  part  of  the  facilities  (i.  e.,  frequency,  power, 
and/or  hours  of  operation)  now  assigned  to  any  other  sta¬ 
tion  or  stations?  We  make  request  for  the  facilities  of 
radio  station  KPJM  whose  present  license  expires  on  No¬ 
vember  26th,  1935. 

If  so,  specify  the  station  or  stations  and  the  facilities  re¬ 
quested  to  be  withdrawn  therefrom  KPJM  ordered  off  air 
by  Commission  effective  Nov.  26,  1935  will  not  be  contested 
by  present  applicant.  This  new  applicant  desires  to  use 
those  facilities  and  operate  a  new  station  from  that  date  if 
possible 

i  16.  Description  of  transmitting  apparatus  proposed  to 
be  installed — 

(a)  Make  Doolittle  &  Falknor,  Inc.  Type  no.  100-B 

(b)  Oscillator:  Type  of  circuit  Piezo  Elec.  Crystal 
dumber,  manufacturer’s  name,  and  type  of  tubes  1-210 
RCA  Normal  plate  current,  per  tube  .016  amp.  Plate 
voltage  150 

(c)  List  buffer  and  intermediate  power  amplifier  stages, 
by  number  and  type  of  tubes  in  each  stage  1st  buffer  1-865 
Second  Buffer  1-865  Exciter  Amplifier  1-210 

(d)  Last  radio  stage:  Number,  manufacturer’s  name, 
and  type  of  tubes  2  RCA  203-A  Normal  night  operation 
for  power  requested:  Plate  current,  per  tube  100  Plate 
voltage  1000 

If  greater  day  power  than  night  power  is  requested,  spe¬ 
cify  the  following: 
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Normal  day  operation:  Plate  current,  per  tube . 

Plate  voltage . 

Describe  fully  the  proposed  method  and  procedure  of  re¬ 
ducing  power  at  sunset . 

(e)  Modulator  or  last  audio  stage:  Number,  manufac¬ 
turer’s  name,  and  tvpe  of  tubes  and  how  operated 

(Class  “A”,  “A  Prime”,  or  “B”)  2  RCA  838  “B” 

Normal  plate  current,  per  tube  0%  modulation  .05  amp. 
100%  modulation  .16  amp.  Plate  voltage  1000 

(f)  Which  radio  stage  is  modulated?  last 

(g)  What  system  of  modulation  is  employed  (high  level, 
low  level,  grid  bias  in  last  radio  stage,  etc.)?  Class  “B” 
High  Level 

(h)  If  low-level  modulation  is  employed,  give  for  modu¬ 
lated  radio  stage:  Number  and  type  of  tube . 

Plate  current,  per  tube . Plate  voltage . 

(i)  The  transmitter  is  designed  for  what  maximum  per¬ 
centage  of  satisfactory  modulation?  100% 

(j)  What  modulation  measuring  device  will  be  used  to 
determine  that  this  percentage  of  modulation  is  obtained? 

Oscillograph 

17  (k)  Specify  manufacturer’s  name,  type,  number, 

and  full  scale  reading  of  the  following  meters : 

(1)  In  last  radio  stage: 

Plate  voltmeter  Weston  #301  0-2  kv. 

Plate  ammeter  Weston  #301  0-1  amp. 

(2)  Antenna  ammeter  Weston  #425  0-8  amp. 

(l)  Describe  the  plate  power  supply  for  last  stage  Bridge 
Type  Mercury  Vapor  Rectifier 

Rating:  Current  1  amp.  Voltage  1000 

(m)  Maximum  carrier  power  output  of  transmitter  for 
satisfactory  operation  is  100  watts. 

(n)  Maximum  rated  carrier  power  of  transmitter  as  de¬ 
termined  by  orders  of  the  Federal  Communications  Com¬ 
mission  is  100  watts. 

17.  (a)  Type  of  antenna  Vertical  Radiator 

(b)  Height  of  vertical  lead  135  feet. 

(c)  Length  of  flat  top  (if  any) . feet. 

(d)  If  not  fully  described  above,  give  complete  details 


(e)  Counterpoise  (if  used) — type  and  dimensions 
grounded,  160  feet  long 
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(f)  Antenna  ground  (if  used) — how  obtained?  To 
water  pipes  of  city  water  system 

18.  Applicant  represents  (1)  that  there  is  attached  or 
(2)  that  there  has  been  heretofore  filed  with  the  Commis¬ 
sion,  an  accurate  schematic  diagram  of  the  fundamental 
radio  and  audio  circuits  of  the  transmitter  proposed,  in¬ 
cluding  antenna  and  ground  or  counterpoise  connections, 
antenna  feed  system,  and  that  it  indicates  the  type  of  tubes. 

(This  should  be  a  blueprint  or  ink  drawing,  and,  if  pos¬ 
sible,  the  size  of  this  application,  and  attached  hereto.) 

19.  (a)  State  what  apparatus  is  included  as  an  integral 
part  of  the  transmitter  that  will  automatically  hold  fre¬ 
quency  within  the  required  limits  Temperature  controlled 
Piezo  Electric  Crystal 

(b)  Within  how  many  cycles  of  the  assigned  frequency  is 
this  apparatus  designed  and  guaranteed  to  hold  the  oper¬ 
ating  frequency?  plus  or  minus  20  cycles  per  second 

(c)  State  manufacturer’s  name  and  type  number  of  this 
frequency-control  apparatus  Doolittle  &  Falknor,  Inc., 
Type  OB-2  Using  type  TCI  Temp,  control  and  type  2A 
oven 

(d)  State  whether  or  not  frequency-control  apparatus  is 
automatically  maintained  at  constant  temperatures  Yes 

(1)  If  so,  state  manufacturer’s  name  and  rated  accuracy 
qf  the  thermostat  Rascher  &  Betzold,  Inc*.  Plus  or  Minus 
0.1°C 

Of  the  thermometer  Raseher  &  Betzold,  Inc.  ±0.05°C 

(2)  Attach  the  circuit  diagram  of  automatic  tem- 
18  perature  control  system  if  not  already  on  file  with 
the  Commission.  Already  on  file  with  Commission 

I  (3)  Attach  a  sketch  or  drawing  of  the  automatic  temper¬ 
ature  control  chamber,  if  not  alreadv  on  file  with  the  Com- 
mission.  Already  on  file  with  Commission. 

(e)  State  name  and  type  number  of  separate  frequency 
monitor,  Doolittle  &  Falknor,  Inc.,  Type  FD-1. 

,(f)  Give  Federal  Communications  Commission  ap¬ 
proval  number  1455 

20.  Cost  of  proposed  station :  Transmitter,  $2500  Studio, 
$1500  Other  items  (state  nature)  New  Microphones,  new 
studio  speech  amplifiers  and  new  studios  that  are  designed 
for  radio  broadcasting  purposes. 
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21.  Proposed  location  of  transmitter:  State  Arizona 
County  Yavapai  City  or  town  Prescott  Street  and  num¬ 
ber  Pleasant  Street  approx.  100'  South  of  Leroux  St. 
X.  Latitude :  Degrees  34,  minutes  31,  seconds  53"  W.  Longi¬ 
tude:  Degrees  112,  minutes  27,  seconds  48 

22.  Number  of  persons  residing  within  various  distances 
of  proposed  location  of  transmitter  is  as  follows:  0.4  mile 
22,  1  mile  1500,  2  miles  3000,  3  miles  5000,  5  miles  6000,  8 
miles  7000 

23.  (a)  Number  of  broadcasting  stations  (by  call  letters) 
located  within  various  distances  of  proposed  location  of 
transmitter  is  as  follows:  1  mile  Police  KNHG,  2  miles 
None,  3  miles  None,  8  miles  None. 

(b)  Number  of  nonbroadcasting  (commercial  or  Govern¬ 
ment)  RECEIVING  stations  located  within  various  dis¬ 
tances  of  proposed  location  of  transmitter  is  as  follows: 
1  mile  None,  2  miles  None,  3  miles  None. 

24.  (a)  Name  and  give  location  of  all  AIRPORTS  within 
10  miles  of  proposed  location  of  transmitter — Municipal 
Airport  about  7  miles  north  of  Prescott,  Arizona. 

(b)  Give  distance  from  proposed  location  of  transmitter 
to  each  of  such  airports — 8V+  miles. 

(c)  Name  and  give  distance  to  any  established  AIR¬ 
WAYS  within  10  miles  of  proposed  location  of  transmitter 
None. 

(d)  Give  maximum  height  (in  feet)  of  towers 
19  above  ground  level  140  feet. 

(e)  Will  towers  be  painted  and  marked  with  sig¬ 
nal  lights  to  conform  with  specifications  of  Department  of 
Commerce  (see  Aeronautics  Bulletin  No.  9)?  Yes. 

(f)  If  application  is  for  new  station  or  change  of  trans¬ 
mitter  location  of  existing  station,  attach  map  showing 
present  location,  proposed  location,  character  of  the  sur¬ 
rounding  area  (retail  or  wholesale  business,  manufacturing, 
residential,  or  unpopulated;  also,  density  of  population, 
type  of  soil  and  terrain)  and  the  location  of  airports,  air¬ 
ways,  and  other  radio  stations,  including  receiving  stations, 
except  broadcast  or  amateur. 

25.  Proposed  location  of  main  studio:  State  Arizona 

County  Yavapai  City  or  town  Prescott,  Street  and  num¬ 
ber  129  South  Cortez  Street.  Other  studios  maintained  by 
station . 
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26.  Average  percentage  of  time  expected  to  be  devoted 


monthly  to  following  services 

i  Commercial  Programs 

Sustaining  Programs 

( 1 )  Entertainment  . . 

..80% 

(1)  Entertainment 

....75% 

( 2 )  Educational  . . . . 

..15% 

(2)  Educational  .. 

....15% 

(3)  Religious . 

...3% 

(3)  Religious . 

. 3% 

(4)  Agricultural  ... 

...1% 

(4)  Agricultural  . . 

. 4% 

(5)  Fraternal  . 

(5)  Fraternal  .... 

•  ••••••• 

(6)  Publicitv . 

...1% 

(6)  Publicity . 

. 3% 

(7)  . 

(7)  . 

. 

i  27.  (a)  Does  applicant  expect  to  obtain  programs  from 
wliat  is  known  as  a  “chain”?  No 

(b)  Name  of  chain  or  chains . 

(c)  What  will  be  the  percentage  of  total  time  proposed 
to  be  used  for  chain  programs  (i.  e.,  programs,  both  paid 
and  sustaining,  which  are  duplicated  by  any  other  station)? 


(d)  What  will  be  the  percentage  of  total  time  proposed 
to  be  used  for  mechanical  reproduction  (i.  e.,  phonograph 
records,  electrical  transcriptions,  player  piano,  etc.)?  60% 
28.  (a)  State  the  objects  to  be  attained  by  the  construc¬ 
tion,  or  changes  in  construction,  for  which  application  is 
made  To  keep  Prescott  and  its  surrounding  territory  sup- 
id  ied  with  radio  entertainment  after  the  present  license  of 
KPJM  expires.  To  promote  the  best  interests  of  all  worth¬ 
while  civic  and  community  projects;  to  serve  the  best  in- 
tersts  of  the  public. 

(b)  State  definitely  what  service  will  be  rendered  by  the 
proposed  station  which  is  not  now  available  to  the  com¬ 
munity  which  it  expects  to  serve  Present  radio  station  is 
losing  license;  we  expect  to  serve  community  in  much  bet¬ 
ter  manner. 

20  29.  If  the  construction  permit  is  granted,  the  con¬ 

struction  will  be  commenced  within  30  days  of  the 
granting  thereof  and  will  be  completed  and  the  station 
ready  for  operation  within  90  days  thereafter. 

i  30.  The  applicant  waives  any  claim  to  the  use  of  any 
particular  frequency  or  of  the  ether  as  against  the  regula¬ 
tory  power  of  the  United  States  because  of  the  previous  use 
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of  the  same,  whether  by  license  or  otherwise,  and  requests  a 
construction  permit  in  accordance  with  this  application. 
Dated  this  15th  day  of  October,  1935 

SOUTHWEST  BROADCASTING  COMPANY 

(Must  correspond  with  item  1) 
(Seal)  Applicant. 

Bv  ALBERT  STETSON 

President 


Agent. 

(Be  sure  all  necessary  information  is  furnished) 

State  of  Arizona 

County  of  Yavapai  ss: 

Albert  Stetson,  being  first  duly  sworn  upon  his  oath,  de¬ 
poses  and  says  that  he  is  the  President  of  the  Southwest 
Broadcasting  Company  above-named  applicant,  (If  appli¬ 
cant  is  not  an  individual,  state  relation  of  affiant  to  appli¬ 
cant)  and  that  the  facts  stated  in  the  foregoing  application 
and  all  exhibits  attached  thereto  are  true  of  his  own  knowl¬ 
edge,  except  as  to  such  statements  as  are  therein  stated  on 
information  and  belief,  and  as  to  such  statements  he  be¬ 
lieves  them  to  be  true. 

ALBERT  STETSON 
Affiant. 

Subscribed  and  sworn  to  before  me  this  15th  day  of  Oc¬ 
tober,  1935 

R,  B.  WESTERVELT 
(Seal)  Notary  Public. 

(Notary  Public’s  seal  must  be  affixed  where  law  of  juris¬ 
diction  requires,  otherwise  state  that  law  does  not  require 
seal.) 

My  commission  expires  March  1,  1938. 
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File  No.  B5-P-865 

;  Call  letters  New 

United  States  of  America 
,  Federal  Communications  Commission 


Application  for  Radio  Broadcast  Station  Construction 
Permit  or  Modification  Thereof 

i (Submit  in  duplicate  to  Federal  Communications  Commis¬ 
sion,  Washington,  D.  C.  Swear  to  one  copy) 


To  the  Federal  Communications  Commission: 

1.  Name  of  applicant*  Southwest  Broadcasting  Com¬ 
pany 

2.  Post-office  address:  State  .  City  . 

Street  and  number . 

3.  Is  this  application  made  for — 

(a)  Authorization  to  construct  new  radio  station? . 

(b)  Authorization  to  change  present  location  of  trans¬ 
mitter  of  existing  station? . 

(1)  What  is  distance  in  miles  between  present  location 
and  proposed  location  of  transmitter? . 

(c)  Authorization  to  change  maximum  rated  carrier 
power,  which  necessitates  installation  of  new  equipment? 


(1)  Applicant  represents  that  present  maximum  rated 
carrier  power  is  250  watts. 

#If  a  corporation,  state  corporate  name;  if  a  partnership,  state  names  of  all 
partners  and  the  name  under  which  the  partnership  does  business;  if  an  unin¬ 
corporated  association,  state  the  name  of  an  executive  officer,  the  office  held  by 
him,  and  the  name  of  the  association.  The  same  name  or  names  should  be 
signed  in  the  place  provided  at  the  end  of  the  application,  except  that  in  the 
case  of  a  partnership,  the  application  may  be  signed  in  the  name  of  the  part¬ 
nership  by  one  of  the  partners. 
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(2)  Applicant  represents  that  proposed  maximum  rated 
carrier  power  is  250  watts. 

(d)  Authorization  to  install  new  equipment1? . 

(1)  Indicate  what  new  equipment  is  to  be  installed 
(check) : 

(a)  New  transmitter .  (b)  Change  in  system 

of  modulation . 

(c)  Change  in  type  or  number  of  vacuum  tubes  in  last 

radio  stage . 

(d)  Other  changes  (specify): . 

4.  What  is  applicant’s  principal  business? . 

5.  Is  applicant  a  citizen  of  the  United  States?  . 

If  so,  state  whether  by  birth  or  naturalization . 

6.  Ts  the  applicant  a  representative  of  an  alien  or  foreign 

government  ?  . 

22  7.  State  whether  applicant  is  a  corporation,  part¬ 
nership,  or  association . 

8.  If  applicant  is  a  corporation — 

(a)  Under  laws  of  what  State  or  country  is  it  organized? 


(A  certified  copy  of  the  articles  of  incorporation  shall  be 
attached  if  not  heretofore  filed  with  the  Commission.) 

(b)  Is  more  than  one-fifth  of  capital  stock  owned  of  rec¬ 

ord  or  may  it  be  voted  by  aliens  or  their  representatives  or 
by  a  foreign  government  or  representative  thereof,  or  by 
any  corporation  organized  under  the  laws  of  a  foreign 
country? . 

(c)  Ts  any  director  or  officer  an  alien? .  If 

so,  state  name  and  position  of  each . 

(d)  (live  names  and  addresses  of  all  stockholders  own¬ 

ing  and/or  voting  10  percent,  or  more  of  applicant’s  stock 
and  percentage  of  stock  held  by  each . 

(e)  Is  stock  to  be  sold  after  this  permit  is  issued  for  pur¬ 

pose  of  raising  money  to  construct  and/or  operate  the  pro¬ 
posed  station? . 

9.  If  applicant  is  a  corporation,  is  applicant  directly  or 
indirectly  controlled  by  any  other  corporation . 

(a)  If  so,  give  name  and  address  of  such  controlling  cor¬ 
poration  . 

(b)  Under  laws  of  what  State  or  country  is  such  cor¬ 
poration  organized? . 
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(A  certified  copy  of  the  articles  of  incorporation  shall  be 
attached  if  not  heretofore  filed  with  the  Commission.) 

(c)  Is  more  than  one-fourth  of  capital  stock  of  such  cor¬ 

poration  owned  of  record  or  may  it  be  voted  by  aliens,  their 
representatives,  or  by  a  foreign  government  or  represen¬ 
tative  thereof,  or  by  any  corporation  organized  under  the 
laws  of  a  foreign  countrv? . 

(d)  Is  any  director  or  officer  of  such  corporation  an 

alien? .  If  so,  state  name  and  position  of  each 

(e)  Is  the  above-described  controlling  corporation  in 

turn  a  subsidiary? . 

,  If  so,  attach  additional  sheets  answering  question  9  (a) 
to  (d),  inclusive,  for  each  company  to  and  including  the  or¬ 
ganization  having  final  control. 

10.  If  application  is  made  in  behalf  of  an  unincorporated 
association,  state — 

(a)  Purpose  of  the  association . 

(A  certified  copy  of  the  articles  of  association,  or  by-laws, 
^hall  be  attached  if  not  heretofore  filed  with  the  Commis¬ 
sion.) 

(b)  The  number  of  members . 

23  (c)  Whether  any  members  are  aliens  . 

(d)  If  so,  state  name  and  position  of  each . 

11.  (a)  Is  applicant  directly  or  indirectly,  through  stock 
ownership,  contract,  or  otherwise,  interested  in  the  owner¬ 
ship  or  control  of  any  other  radio  broadcasting  stations? 

If  so.  state  call  letters  and  location  of  such  station . 

I  (b)  Has  the  applicant  in  the  past  been  directly  or  indi¬ 
rectly  interested  in  the  ownership  or  control  of  any  radio 
broadcasting  stations? . 

If  so,  state  call  letters  and  location  of  such  stations  .... 

12.  (a)  State  applicant’s  relation  to  station  (whether  ap¬ 

plicant  is  to  be  owner  or  lessee,  and,  if  neither  owner  nor 
lessee,  state  nature  of  applicant’s  interest  in  use  and  con¬ 
trol  of  station)  . 

(If  not  owner,  a  copy  of  agreement  showing  applicant’s 
interest  in  station  must  be  attached  if  not  heretofore  filed 
with  the  Commission) 

(b)  If  applicant  is  not  to  be  owner  of  station,  who  is?  ... 

,  (c)  Will  applicant  have  absolute  control  of  station,  both 
as  to  physical  operation  and  programs  broadcast? . 
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If  not,  attach  copy  of  any  contract  which  may  in  any  way 
affect  applicant’s  right  to  do  so. 

13.  List  assets  and  liabilities  and  state  fully  the  facts 

showing  applicant’s  financial  responsibility  with  respect 
to  the  construction  and  operation  of  station . 

14.  (a)  Has  the  applicant  been  finally  adjudged  guilty 

by  any  Federal  court  of  unlawfully  monopolizing,  or  at¬ 
tempting  unlawfully  to  monopolize,  radio  communication 
directly  or  indirectly  through  control  of  manufacture  or  sale 
of  radio  apparatus,  exclusive  traffic  arrangements,  or  any 
other  means,  or  of  unfair  methods  of  competition? . 

(b)  Is  applicant  directly  or  indirectly  controlled  by  any 
party  finally  adjudged  guilty  as  above  stated? . 

15.  The  frequency,  power,  and  hours  of  operation  re¬ 
quested  for  the  proposed  station  are  as  follows : 

(a)  Frequency . kilocycles. 

(b)  Power  (night)  . watts,  (c)  Power 

(day)  250  watts. 

(d)  Hours  of  operation: 

(1)  Unlimited  .  (2)  Daytime  only  . 

(3)  Limited  .  (4)  Sharing  with  (specify  sta¬ 
tions)  .  (5)  Other  (specify)  . 

24  (e)  State  number  of  hours  per  day  proposed  sta¬ 
tion  will  operate . 

(f)  Does  the  application  directly  request  the  assignment 
of  all  or  any  part  of  the  facilities  (i.  c.,  frequency,  power, 
and/or  hours  of  operation)  now  assigned  to  any  other  sta¬ 
tion  or  stations? . 

If  so,  specify  the  station  or  stations  and  the  facilities  re¬ 
quested  to  be  withdrawn  therefrom . 

16.  Description  of  transmitting  apparatus  proposed  to 
be  installed — 

(a)  Make  Composite  Type  no . 

(b)  Oscillator:  Type  of  circuit  direct  crystal  control 
Number,  manufacturer’s  name,  and  tvpe  of  tubes  One 
RCA  210 

Normal  plate  current,  per  tube  10  mills  Plate  voltage 
200 

(c)  List  buffer  and  intermediate  power  amplifier  stages, 
by  number  and  type  of  tubes  in  each  stage  One  S65,  one 
210,  one  210,  one  203- A 
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(d)  Last  radio  stage:  Number,  manufacturer’s  name, 
and  type  of  tubes  3  RCA  203-A  Normal  night  operation 
for  power  requested:  Plate  current,  per  tube  .0963  amps. 
Plate  voltage  692 

If  greater  day  power  than  night  power  is  requested,  spe¬ 
cify  the  following: 

Normal  day  operation :  Plate  current,  per  tube  .1386 
amps.  Plate  voltage  1000 

Describe  fully  the  proposed  method  and  procedure  of  re¬ 
ducing  power  at  sunset  By  reducing  plate  voltage  and 
plate  current  to  final  amplifier  with  resistors  inserted  in 
plate  supply  lead. 

(e)  Modulator  or  last  audio  stage:  Number,  manufac¬ 
turer’s  name,  and  type  of  tubes  and  how  operated 

(Class  “A”,  “A  Prime”,  or  “B”)  2  RCA  203-A  Class  B 

Normal  plate  current,  per  tube  13  mils  min.  160  mils 
max.  Plate  voltage  1000 

(f)  Which  radio  stage  is  modulated?  last 

(g)  What  system  of  modulation  is  employed  (high  level, 
low  level,  grid  bias  in  last  radio  stage,  etc.)?  High  Level 

(h)  If  low-level  modulation  is  employed,  give  for  modu¬ 
lated  radio  stage:  Number  and  type  of  tubes . 

Plate  current,  per  tube .  Plate  voltage . 

(i)  The  transmitter  is  designed  for  what  maximum  per¬ 
centage  of  satisfactory  modulation  ?  100 

(j)  What  modulation  measuring  device  will  be  used  to 
determine  that  this  percentage  of  modulation  is  obtained? 
Cathode  Ray  oscillograph.  New  type  modulation  monitor 
will  be  installed  as  soon  as  Commission  issues  list  of  ap¬ 
proved  equipment. 

25  (k)  Specify  manufacturer’s  name,  type,  number, 

and  full  scale  reading  of  the  following  meters: 

( 1 )  In  last  radio  stage : 

Plate  voltmeter  Weston  #301  0-2000  volts 

Plate  ammeter  Weston  #301  0-500  millamps. 

(2)  Antenna  ammeter  Weston  =425  0-3  amp. 

(l)  Describe  the  plate  power  supply  for  last  stage  Rec¬ 
tified  and  filtered  AC  using  3  phase  interconnected  “Y” 
circuit 

Rating:  Current  1  amp.  Voltage  1000 

(m)  Maximum  carrier  power  output  of  transmitter  for 
satisfactory  operation  is  250  watts. 
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(n)  Maximum  rated  carrier  power  of  transmitter  as  de¬ 
termined  by  order  of  the  Federal  Communications  Commis¬ 
sion  is  250  watts. 

17.  (a)  Type  of  antenna  Vertical 

(b)  Height  of  vertical  lead  150  feet. 

(c)  Length  of  flat  top  (if  any) . feet. 

(d)  If  not  fully  described  above,  give  complete  details 
Transmitter  will  be  approx.  100  feet  from  antenna  (See  at¬ 
tached  drawing) 

(e)  Counterpoise  (if  used) — type  and  dimensions  None 

(f)  Antenna  ground  (if  used) — how  obtained?  150  ra¬ 
dial  wires  150'  in  length  buried  6  inches 

18.  Applicant  represents  (1)  that  there  is  attached  or 
(2)  that  there  has  been  heretofore  filed  with  the  Commis¬ 
sion,  an  accurate  schematic  diagram  of  the  fundamental 
radio  and  audio  circuits  of  the  transmitter  proposed,  in¬ 
cluding  antenna  and  ground  or  counterpoise  connections, 
antenna  feed  system,  and  that  it  indicates  the  type  of  tubes. 

(This  should  be  a  blueprint  or  ink  drawing,  and,  if  pos¬ 
sible,  the  size  of  this  application,  and  attached  hereto.) 

19.  (a)  State  what  apparatus  is  included  as  an  integral 
part  of  the  transmitter  that  will  automatically  hold  fre¬ 
quency  within  the  required  limits  Quartz  Crystal  kept  at 
constant  temp. 

(b)  Within  how  many  cyc'es  of  the  assigned  frequency  is 
this  apparatus  designed  and  guaranteed  to  hold  the  operat¬ 
ing  frequency?  50 

(c)  State  manufacturer’s  name  and  type  number  of  this 
frequency-control  apparatus  American  Piezo  Supply  Co. 
Type  CX-7-C 

(d)  State  whether  or  not  frequency-control  apparatus  is 

automatically  maintained  at  constant  temperature . 

(1)  If  so,  state  manufacturer’s  name  and  rated  accuracy 

of  the  thermostat . 

Of  the  thermometer . 

26  (2)  Attach  the  circuit  diagram  of  automatic  tem¬ 

perature  control  system  if  not  already  on  file  with 
the  Commission. 

(3)  Attach  a  sketch  or  drawing  of  the  automatic  temper¬ 
ature  control  chamber,  if  not  already  on  file  with  the  Com¬ 
mission. 
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(e)  State  name  and  type  number  of  separate  frequency 

monitor . 

(f)  Give  Federal  Communications  Commission  approval 

number . 

i  20.  Cost  of  proposed  station :  Transmitter,  $ . 

Studio,  $ .  Other  items  (state  nature)  _ 

;  21.  Proposed  location  of  transmitter:  State  Arizona 
County  Yavapai  City  or  town  Prescott  Street  and  num¬ 
ber  One  and  9/10  miles  south  from  center  of  business  dis¬ 
trict  N.  Latitude:  Degrees  34,  minutes  32,  seconds  43 
W.  Longitude:  Degrees  112,  minutes  29,  second  01 

22.  Number  of  persons  residing  within  various  distances 
of  proposed  location  of  transmitter  is  as  follows : 

0.4  mile  31,  1  mile  250,  2  miles  3750,  3  miles  5200,  5  miles 
6500,  8  miles  8000 

23.  (a)  Number  of  broadcasting  stations  (by  call  letters) 
located  within  various  distances  of  proposed  location  of 
transmitter  is  as  follows : 

1  mile  None,  2  miles  None  3  miles  None,  8  miles  None 

(b)  Number  of  nonbroadcasting  (commercial  or  Govern¬ 
ment)  Deceiving  stations  located  within  various  distances 
of  proposed  location  of  transmitter  is  as  follows: 

,  1  mile  None,  2  miles  None,  3  miles  None 

24.  (a)  Name  and  give  location  of  all  Airports  within 
10  miles  of  proposed  location  of  transmitter 

Municipal  Airport  9  miles  north  of  city 

No  regular  scheduled  planes. 

(b)  Give  distance  from  proposed  location  of  transmitter 
to  each  of  such  airports  9  miles 

(c)  Name  and  give  distance  to  any  established  Airways 
within  10  miles  of  proposed  location  of  transmitter  None 

(d)  Give  maximum  height  (in  feet)  of  towers 
27  above  ground  level  155 

(e)  Will  towers  be  painted  and  marked  with  sig¬ 

nal  lights  to  conform  with  specifications  of  Department  of 
Commerce  (see  Aeronautics  Bulletin  No.  9)  ? . 

,  (f)  If  application  is  for  new  station  or  change  of  trans¬ 
mitter  location  of  existing  station,  attach  map  showing 
present  location,  proposed  location,  character  of  the  sur¬ 
rounding  area  ( retail  or  wholesale  business,  manufacturing, 
residential,  or  unpopulated;  also,  density  of  population, 
type  of  soil  and  terrain)  and  the  location  of  airports,  air- 
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ways,  and  other  radio  stations,  including  receiving  stations, 
except  broadcast  or  amateur. 

25.  Proposed  location  of  main  studio:  State  . 

County .  City  or  town .  Street  and 

number .  Other  studios  maintained  by 

station . 

26.  Average  percentage  of  time  expected  to  be  devoted 
monthly  to  following  services : 


Commercial  Programs 

(1)  Entertainment . 

(2)  Educational  . 

(3)  Religious . 

(4)  Agricultural  . . 

(5)  Fraternal  . 

(6)  . 

(7)  . 


Sustaining  Programs 

(1)  Entertainment . 

(2)  Educational  . 

(3)  Religious . 

(4)  Agricultural  . 

(5)  Fraternal  . 

(6)  . 

(7)  . 


27.  (a)  Does  applicant  expect  to  obtain  programs  from 
what  is  known  as  a  “chain”? . 

(b)  Name  of  chain  or  chains . 

(c)  What  will  be  the  percentage  of  total  time  proposed 
to  be  used  for  chain  programs  (i.  e.,  programs,  both  paid 
and  sustaining,  which  are  duplicated  by  any  other  station)  ? 


(d)  What  will  be  the  percentage  of  total  time  proposed 
to  be  used  for  mechanical  reproduction  (i.  e.,  phonograph 
records,  electrical  transcriptions,  player  piano,  etc.)  ?  . . . . 

28.  (a)  State  the  objects  to  be  attained  by  the  construc¬ 
tion,  or  changes  in  construction,  for  which  application  is 
made . 

(b)  State  definitely  what  service  will  be  rendered  by  the 
proposed  station  which  is  not  now  available  to  the  com¬ 
munity  which  it  expects  to  serve . 

28  29.  If  the  construction  permit  is  granted,  the  con¬ 
struction  will  be  commenced  within .  day 

of  the  granting  thereof  and  will  be  completed  and  the  sta¬ 
tion  ready  for  operation  within . days  thereafter. 

30.  The  applicant  waives  any  claim  to  the  use  of  any  par¬ 
ticular  frequency  or  of  the  ether  as  against  the  regulatory 
power  of  the  United  States  because  of  the  previous  use  of 
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the  same,  whether  by  license  or  otherwise,  and  requests  a 
construction  permit  in  accordance  with  this  application. 
Dated  this  2nd  day  of  December,  1935. 

SOUTHWEST  BROADCASTING  COMPANY 

(Must  correspond  with  item  1) 
Applicant. 

Bv:  BEN  S.  FISHER 
Attorney-In-Fact 

'  A  gent. 

(Be  sure  all  necessary  information  is  furnished) 

State  of  City  of  Washington 

County  of  District  of  Columbia  ss : 

Ben  S.  Fisher,  being-  first  duly  sworn  upon  his  oath,  af¬ 
firmed  according  to  law,  deposes  and  says  that  he  is  the 
Attorney-In-Fact  above-named  applicant,  (If  applicant  is 
not  an  individual,  state  relation  of  affiant  to  applicant)  and 
that  the  facts  stated  in  the  foregoing  application  and  all 
exhibits  attached  thereto  are  true  of  his  own  knowledge,  ex¬ 
cept  as  to  such  statements  as  are  therein  stated  on  infor¬ 
mation  and  belief  and  as  to  such  statements  he  believes 
them  to  be  true. 

BEN  S.  FISHER 
Affiant. 

Subscribed  and  sworn  to  before  me  this  5th  day  of  De¬ 
cember,  1935 

FANNY  E.  FREEMAN 
(Seal)  Notary  Public. 

(Notary  Public’s  seal  must  be  affixed  where  law  of  juris¬ 
diction  requires,  otherwise  state  that  law  does  not  require 
seal.) 

My  commission  expires  1/14/39 

48  Endorsed:  Federal  Communications  Commission 
Dec-5  1935  Received  3rd  Mail  Mail  and  Files 

49  Endorsed:  Federal  Communications  Commission 
Dec  23  1935  Office  of  Secretary 

Endorsed:  Federal  Communications  Commission  Dec 
23  1935  Received  3rd  Mail  Mail  and  Files 
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Law  Offices 
Ben  S.  Fisher 
501-504  Southern  Building 
Washington,  D.  C. 


National  1501 

Charles  V.  Wayland 

December  23,  1935 

City  of  Washington 
District  of  Columbia  ss: 

Conies  now  Southwest  Broadcasting  Company  of  Pres¬ 
cott,  Arizona,  applicant  for  a  new  station  and  desires  to 
amend  its  application  B5-P-865  in  so  far  as  Question  8A  is 
concerned : 

Strike  out  the  name  of  Floyd  Williams  and  insert  in  lieu 
thereof  B.  W.  Brown. 

With  this  amendment,  the  company  should  show  that  B. 
W.  Brown  owns  14.3%  of  the  stock  of  the  corporation. 

SOUTHWEST  BROADCASTING  COMPANY 

By  BEN  S'.  FISHER, 

Atto  rney -in-Fact 

Subscribed  and  sworn  to  before  me  this  23rd  day  of  De¬ 
cember,  1935. 

CLARKE  CONWAY 
(Seal)  Notary  Public 

My  commission  expires:  Sept.  30,  1939. 

50  Copy 

Minutes  of  the 

Federal  Communications  Commission 

(Broadcast  Division) 

Minute  #295 
January  28,  1936 
10:30  A.  M. 

PRESENT:  Commissioners  Sykes  Chairman,  Case  and 
Prall. 
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I  Hearing  Docket 

*#**##* 

Applications  Designated  for  Hearing 

The  Broadcast  Division  designated  the  following  applica¬ 
tions  for  hearing: 

File  No.  Applicant  Call  Letters  Nature  of  Application 

B5-P-865  Southwest  Broadcast-  New  Construction  permit. 

ing  Co.,  UiOO  kc.  100  w  night,  2o0  w  day. 

•Prescott,  Arizona  Unltd. 

HERBERT  L.  PETTEY, 
Secretary. 

51  File  Return  to  Docket  Section 

Federal  Communications  Commission 
Washington,  D.  C. 

Notice 

File  No.  B5-P-865 
Docket  No.  3797 

In  re  Application  of  Southwest  Broadcasting  Co.,  (New) 

I)ated  10-15-35 

For  Construction  Permit 

Class  of  Service  Broadcast 

Class  of  Station  Broadcast 

Location  Prescott,  Arizona. 

Operating  Assignment  Specified 

Frequency  1500  kc 

Power  100  w  Night,  250  w  LS 

Hours  of  operation  Unlimited  time 

To . 


You  are  hereby  notified  that  the  Commission  has  exam¬ 
ined  the  above  described  application  and  has  designated  the 
matter  for  hearing  for  the  following  reasons : 

1.  To  determine  the  legal,  technical,  financial  and  other 
qualifications  of  the  applicant  to  construct  and  operate  the 
proposed  station; 
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2.  To  determine  the  need  for  service  in  the  area  pro¬ 
posed  to  be  served ; 

3.  To  determine  whether  the  application  may  be  granted 
within  the  purview  of  Section  307  of  the  Communications 
Act  of  1934  and  the  regulations  of  the  Commission  as  to 
quota ; 

4.  Because  of  the  pendency  of  other  applications  from  the 
same  state  and  zone; 

5.  Because  of  the  pendency  of  another  application  apply¬ 
ing  for  the  same  facilities  in  Prescott,  that  is,  W.  P.  Stuart, 
B5-P-866 ; 

6.  To  determine  whether  the  tower  will  be  marked  in  ac¬ 
cordance  with  the  engineers’  specifications  as  contemplated 
by  Section  303  of  the  Communications  Act  of  1934;  and 

7.  To  determine  whether  the  granting  of  the  application 
will  serve  public  interest,  convenience  and  necessity. 

The  attention  of  the  applicant  is  directed  to  the  fact  that 
while  his  application  constitutes  a  part  of  the  record,  it  is 
not  a  part  of  the  testimony  and  he  should  be  prepared,  at 
the  hearing,  to  introduce  testimony  to  prove  the  allegations 
contained  in  his  application. 

The  specific  grounds  mentioned  are  not  to  be  considered 
as  exclusive  of  other  grounds  for  the  action  and  eventual 
decision  of  the  Commission. 

56  Endorsed:  Signed  For  Above  Mailed  by  Apr  25 
1936  Mail  and  Flies 


The  hearing  on  the  above  mentioned  application  will  be 
held  on  June  5,  1936,  at  the  hour  of  10:00  A.  M.,  at  the 
offices  of  the  Commission,  Washington,  D.  C. 

Notices  of  the  hearing  on  this  matter  are,  on  the  date 
below  stated,  being  mailed  to  the  following  parties : 

Southwest  Broadcasting  Co.,  New  Applicant. 

129  S.  Cortez  Street, 

Prescott,  Arizona. 


W.  P.  Stuart, 

Cortez  and  Goodwin  Streets, 

Prescott,  Arizona. 

Copy  to:  Fisher  (Applicant) 


New  Applicant  for  permit  for 
station  to  operate  on  1500 
kc  frequency. 
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If  for  any  reason  the  applicant  does  not  desire  a  hearing, 
he  should  notify  the  Secretary  immediately  so  that  notices 
sent  to  other  parties  may  be  cancelled. 

Dated  at  Washington,  D.  C.  April  24,  1936. 

FEDERAL  COMMUNICATIONS'  COMMISSION, 

JOHN  B.  REYNOLDS, 

MBA/ch  Acting  Secretary. 

57  Endorsed:  Federal  Communications  Commission 
,  Mav  6  1936  Office  of  Secretary 

I  *  * 

Endorsed :  Federal  Communications  Commission  Mav-7 
1936  Received  1st  Mail  Mail  and  Files 

Federal  Communications  Commission 
Washington,  D.  C. 

File  No.  B5-P-865 

Docket  No.  3797 

In  Re  Application  of :  Southwest  Broadcasting  Co.,  (New) 

Dated:  10/15/35 

For:  Construction  Permit 

Class  of  Service  &  Station :  Broadcast 

Location:  Prescott,  Arizona 

Operating  Assignment  Specified : 


Frequency  . 1500  kc 

Power . 100  w  Night,  250  w  LS 


Hours  of  operation. .  .Unlimited  time 
Appearance ,  Statement  and  Affidavit  of  Service 
I  Appearance. 

Comes  now,  the  Southwest  Broadcasting  Co.,  applicant 
for  a  new  station  at  Prescott,  Arizona  by  its  attorney,  Ben 
S.  Fisher,  and  in  accordance  with  the  Rules  and  Regula¬ 
tions  of  the  Federal  Communications  Commission,  states 
that  it  desires  to  be  heard  in  connection  with  the  above  des¬ 
ignated  application  on  June  5,  1936  at  the  hour  of  10  A  M., 
at  the  office  of  the  Federal  Communications  Commission  in 
Washington,  D.  C.  or  at  such  time  and  place  as  the  Com¬ 
mission  may  properly  designate. 
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The  applicant  further  states  that  it  desires  to  examine 
and  cross-examine  witnesses  and  to  refute  any  evidence 
which  may  be  offered  at  the  said  hearing  against  the  grant¬ 
ing  of  the  above-designated  application. 

II.  Statement  in  Writing  of  Facts  Which  Applicant  Ex¬ 
pects  to  Prove  at  Said  Hearing. 

The  applicant  will  offer  testimony  to  prove  and  establish 
the  following  facts : 

1.  That  the  applicant  is  financially,  legally  and  techni¬ 
cally  qualified  to  construct  and  operate  this  station  on  the 
assignment  requested  in  the  above-designated  application. 

2.  That  there  is  a  need  and  demand  for  additional  radio 
service  in  the  Prescott  area. 

3.  That  the  above-designated  application  may  be  granted 
within  the  purview  of  Section  307  of  the  Communications 
Act  of  1934  and  the  Rules  and  Regulations  of  the  Commis¬ 
sion  enacted  thereto. 

4.  That  the  proposed  site  on  which  the  transmitter  is  to 
be  constructed  will  comply  with  the  Rules  and  Regulations 
of  the  Commission  and  will  conform  to  all  good  engineer¬ 
ing  principles. 

5.  That  the  antenna  of  the  proposed  station  will  be  con¬ 
structed  in  accordance  with  good  engineering  principles  and 
will  conform  to  all  regulations  of  the  Engineering  Depart¬ 
ment  of  the  Commission. 

58  6.  That  the  granting  of  the  above-designated  ap¬ 

plication  will  serve  public  interest,  convenience  and 
necessity. 

7.  And  such  other  facts  as  during  the  development  of 
the  hearing  may  prove  relevant,  material  and  pertinent 
thereto. 

SOUTHWEST  BROADCASTING  CO. 

By  BEN  S.  FISHER 
Attorney 

Washington 

District  of  Columbia  ss: 

Ben  S.  Fisher,  being  first  duly  sworn  on  oath  deposes  and 
savs  that  he  is  the  attornev  for  the  Southwest  Broadcast- 
ing  Co.,  applicant  in  the  above-entitled  matter  and  that  the 
facts  in  the  foregoing  appearance  are  true  and  correct  to 
the  best  of  his  knowledge  and  belief  except  as  to  such  state- 
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moots  as  are  therein  stated  to  be  on  information  and  belief 
and  as  to  such  statements,  he  believes  them  to  be  true  and 
correct.  And  that  he  has  this  day  forwarded  by  registered 
mail,  postpaid,  a  true  and  correct  copy  of  this  appearance 
to  each  of  the  parties  listed  in  the  Commission’s  Notice  of 
Hearing,  dated  April  24,  1936. 

BEN  S.  FISHER 


Subscribed  and  sworn  to  before  me  this  6th  day  of  May, 
1936. 

FANNY  E.  FREEMAN 
(Seal)  Notary  Public 

My  commission  expires  1/14/39. 

,59  Endorsed:  Federal  Communications  Commission 
May  21  1936  Received 

Endorsed:  Federal  Communications  Commission  May 
22  1936  Received  1st  Mail  Mail  and  Files 
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Federal  Communications  Commission 
Washington,  D.  C. 

File  No.  B5-P-865 

Docket  No.  3797 

In  re  Application  of  Southwest  Broadcasting  Co.,  (New) 

Dated  10-15-35 

For  Construction  Permit 

(’lass  of  Service  Broadcast 

(’lass  of  Station  Broadcast 

Location  Prescott,  Arizona 

Operating  Assignment  Specified 
Frequency  1500  kc. 

Power  1*00  w.  Night,  250  w  LS 
Hours  of  operation  Unlimited  time 

Answer  to  Applicant’s  Appearance 

Now  comes  W.  P.  Stuart,  named  as  a  respondent  to  the 
above  application,  by  his  attorney,  Frank  Stollenwerck,  Na¬ 
tional  Press  Building,  Washington,  D.  C.,  and  hereby  an¬ 
swers  the  above  applicant’s  Appearance  and  states  his  de- 
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sire  to  be  heard  and  to  participate  at  applicant’s  hearing- 
set  by  the  Commission  June  5, 1936  at  10 :00  A.  M.  in  Wash¬ 
ington,  D.  C. 

Respondent  states  the  above  application  should  not  be 
granted  because  he  believes  applicant  will  not  be  able  to 
establish : 


Legal,  technical  or  financial  qualifications  to  construct 
and  operate  the  station. 

That  the  granting  of  its  application  would  serve  public 
interest,  convenience  and  necessity. 

Respondent  reserves  the  right  to  present  testimony  not 
inconsistent  herewith,  as  conditions  affecting  the  above 
application  may  make  material 

W.  P.  STUART 

By:  FRANK  STOLLENWERCK 


Frank  Stollenwerck,  being  first  duly  sworn,  says  that  he 
is  attorney  for  W.  P.  Stuart,  that  the  facts  stated  herein  are 
true  to  the  best  of  his  knowledge,  information  and  belief; 
and  that  a  copy  of  this  answer  has  been  mailed  by  registered 
mail  to  the  applicant  and  each  of  the  respondents  listed  on 
the  Notice  of  Hearing  herein  at  the  address  therein  set 
forth. 


FRANK  STOLLENWERCK 


Sworn  to  and  subscribed  before  me  this  21st  day 


May,  1936 


CATHERINE  S.  WILTON 
(Seal)  Notary  Public,  D.  C. 

My  commission  expires  May  31,  1938 


of 
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62  Endorsed:  Signed  By  Above  Mailed  By  May 
6  1936  Mail  and  Files 

May  5  1936 

Federal  Communications  Commission 
Washington,  D.  C. 

i  File  No.  B5-P-865 

Docket  No.  3797 

In  re  Application  of:  Southwest  Broadcasting  Co.,  (New) 

Dated:  10/15/35 

For:  Construction  Permit 

Class  of  Service  &  Station:  Broadcast 

Location :  Prescott,  Arizona 

Operating  Assignment  Specified: 

Frequency  1500  kc 
Power  100  w  Night,  250  w  LS 
i  Hours  of  operation  Unlimited  time. 

Order  to  Take  Depositions . 

Upon  the  written  request  of  the  Southwest  Broadcasting 
Co.  to  take  depositions  in  the  above-entitled  cause,  it  is 
hereby  ordered  that  the  testimony  be  taken  of  the  follow¬ 
ing  residents  of  Prescott,  Arizona:  Franklin  E.  Brown,  Al¬ 
bert  Stetson,  A.  Kenyon  Trengove,  James  A.  Whetstine, 
Merle  M.  Allen,  Henry  S.  Stepan,  Ray  Bratton,  Charles  M. 
Raible,  Ernest  D.  Bukove,  Sam  Cooper,  Claud  Bate,  Carl 

E.  Bauer,  George  S.  Hill,  Marvin  Payne,  Victor  Hale,  M. 

F.  Kuhne,  Gary  O.  Vyne,  Roderick  B.  Johnson,  Ralph  C. 
Hooker,  B.  C.  Ernhart,  Norma  Mulvenon,  Charles  G.  Rie- 
beling,  Carl  A.  Brown,  Rockwell  L.  Webb,  C.  E.  Lawrence, 
C.  D.  Rhodes,  Floyd  Williams,  H.  V.  Howard,  G.  Norman 
Hoffman,  Don  Sheldon,  George  F.  Backe,  Carl  Hickerson, 
Sam  Beeeroft,  Mrs.  J.  H.  Allen,  Dasic  Watkins,  Sidney  L. 
Wright,  Grace  M.  Sparkes,  Win.  E.  Byers,  Charles  Hartin, 
)Vm.  J.  Cline,  Dr.  E.  C.  Seale,  Charles  F.  Robb,  Jerome 
Eddy,  Barney  York,  H.  C.  Mitchell,  H.  T.  Williams,  T.  F. 
Fitzgerald,  Kenneth  Dickerson,  Theodore  W.  Keiper,  Mil- 
ton  Updegraff,  Dr.  W.  E.  Chambers,  Alfred  W.  Nicholls, 
Charles  Franklin  Parker,  and  Walter  S.  Douglas,  before 
Geneva  McNeely,  a  notary  public,  or  any  other  person  au- 
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tliorized  to  administer  oath  at  Room  26,  Bank  of  Arizona 
Building,  Prescott,  Arizona,  at  the  hour  of  10:00  A.  M.  on 
Monday,  May  18,  1936,  and  continuing  from  day  to  day 
until  concluded  for  the  purpose  of  showing  by  the  testi¬ 
mony  of  the  witnesses  whose  depositions  will  be  taken  that 
the  above-entitled  applicant  is  legally,  technically,  finan¬ 
cially  and  otherwise  qualified  to  construct  and  operate  the 
proposed  station ;  that  there  is  a  need  for  this  station  in 
the  Prescott,  Arizona  area,  and  that  the  advertisers  of 
Prescott,  Arizona  will  make  use  of  the  facilities  of  the  pro¬ 
posed  station  and  that  the  granting  of  this  application  will 
be  in  the  public  interest,  convenience  and  necessity. 

That  the  said  testimonv  given  bv  the  above-named  wit- 
nesses  shall  be  transcribed  and  executed  in  the  usual  man¬ 
ner  and  filed  with  the  Commission  in  duplicate  at  its  office 
in  Washington,  D.  C.  at  least  five  days  before  the  date  of 
the  said  hearing.  Provided,  however,  that  the  said  deposi¬ 
tions  shall  be  open  to  any  and  all  objections  that  may  be 
made  by  the  Commission  or  any  other  parties  to  the  hear¬ 
ing  at  the  time  of  their  introduction  in  evidence. 

FEDERAL  COMMUNICATIONS  COMMISSION 

by  JOHN  B  REYNOLDS 
Acting  Secretary 

63  Federal  Communications  Commission  Dec  16  1935 
Received  1st  Mail  Mail  and  Files 

File  No.  B5-P-S66 

Call  letters  New 

United  States  of  America 
Federal  Communications  Commission 

Application  for  Radio  Broadcast  Station  Construction 
Permit  or  Modification  Thereof 

(Submit  in  duplicate  to  Federal  Communications  Commis¬ 
sion,  Washington,  D.  C.  Swear  to  one  copy) 

To  the  Federal  Communications  Commission: 
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1.  Name  of  applicant*  W.  P.  Stuart 

2.  Post-office  address :  State  of  Arizona,  City  Prescott 

Street  and  number,  Cortez  &  Goodwin  Streets 

3.  Is  this  application  made  for — 

(a)  Authorization  to  construct  new  radio  station?  Yes 

(b)  Authorization  to  change  present  location  of  trans¬ 
mitter  of  existing  station? . 

I  (1)  What  is  distance  in  miles  between  present  location 

and  proposed  location  of  transmitter? . 

,  (c)  Authorization  to  change  maximum  rated  carrier 

power,  which  necessitates  installation  of  new  equipment?. . 

(1)  Applicant  represents  that  present  maximum  rated 

carrier  power  is . watts. 

(2)  Applicant  represents  that  proposed  maximum  rated 

carrier  power  is . watts 

(d)  Authorization  to  install  new  equipment? . 

(1)  Indicate  what  new  equipment  is  to  be  installed 
(check) : 

(a)  New  transmitter .  (b)  Change  in  system 

of  modulation . 

(c)  Change  in  type  or  number  of  vacuum  tubes  in  last 

radio  stage . 

(d)  Other  changes  (specify) : . 

4.  What  is  applicant’s  principal  business?  Newspaper 
Publisher 

5.  Is  applicant  a  citizen  of  the  United  States?  Yes 

If  so,  state  whether  by  birth  or  naturalization  Birth 

6.  Ts  the  applicant  a  representative  of  an  alien  or  for¬ 
eign  government?  No 

7.  State  whether  applicant  is  a  corporation,  part- 
64  nership,  or  association  No 

8.  If  applicant  is  a  corporation — 

(a)  Under  laws  of  what  State  or  country  is  it  organ¬ 
ized  ? . 

(A  certified  copy  of  the  articles  of  incorporation  shall  be 
attached  if  not  heretofore  filed  with  the  Commission.) 

*If  a  corporation,  state  corporate  name;  if  a  partnership,  state  names 
of  all  partners  and  the  name  under  which  the  partnership  does  business; 
if  an  unincorporated  association,  state  the  name  of  an  executive  officer,  the 
office  held  by  him,  and  the  name  of  the  association.  The  same  name  or 
names  should  be  signed  in  the  place  provided  at  the  end  of  application,  ex¬ 
cept  that  in  the  case  of  a  partnership,  the  application  may  be  signed  in  the 
name  of  the  partnership  bv  one  of  the  partners. 
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(b)  Is  more  than  one-fifth  of  capital  stock  owned  of  rec¬ 

ord  or  may  it  be  voted  by  aliens  or  tlieir  representatives  or 
by  a  foreign  government  or  representative  thereof,  or  by 
any  corporation  organized  under  the  law’s  of  a  foreign 
country? . 

(c)  Is  any  director  or  officer  an  alien? . If  so, 

state  name  and  position  of  each . 

(d)  Give  name  and  addresses  of  all  stockholders  owning 

and/or  voting  10  percent,  or  more  of  applicant’s  stock  and 
percentage  of  stock  held  by  each . 

(e)  Is  stock  to  be  sold  after  this  permit  is  issued  for  pur¬ 

pose  of  raising  money  to  construct  and/or  operate  the  pro¬ 
posed  station? . 

9.  If  applicant  is  a  corporation,  is  applicant  directly  or 

indirectly  controlled  by  any  other  corporation? . 

(a)  If  so,  give  name  and  address  of  such  controlling  cor¬ 
poration?  . 

(b)  Under  law’s  of  v’hat  State  or  country  is  such  cor¬ 
poration  organized? . 

(A  certified  copy  of  the  articles  of  incorporation  shall  be 
attached  if  not  heretofore  filed  with  the  Commission.) 

(c)  Is  more  than  one-fourth  of  capital  stock  of  such  cor¬ 

poration  owned  of  record  or  may  it  be  voted  by  aliens,  their 
representatives,  or  by  a  foreign  government  or  represen¬ 
tative  thereof,  or  by  any  corporation  organized  under  the 
laws  of  a  foreign  countrv? . 

(d)  Is  any  director  or  officer  of  such  corporation  an 

alien? .  If  so,  state  name  and  position  of 

each  . 

(e)  Is  the  above-described  controlling  corporation  in 

turn  a  subsidiary? . 

If  so,  attach  additional  sheets  answering  question  9  (a) 
to  (d),  inclusive,  for  each  company  to  and  including  the  or¬ 
ganization  having  final  control. 

10.  If  application  is  made  in  behalf  of  an  unincorporated 
association,  state — 

(a)  Purpose  of  the  association . 

(A  certified  copy  of  the  articles  of  association  or  by-laws 

shall  be  attached  if  not  heretofore  filed  with  the  Commis¬ 
sion.) 

(b)  The  number  of  members  . 
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65  Federal  Communications  Commission  May  15 
1936  Received  1st  Mail  Mail  and  Files 

B-5-P-866 

Received  Mav  13  1936  Docket  Section 

Insert  for  F.  C.  C.  Form  No.  301 

(These  questions  must  be  answered) 

:  No.  4(a).  What  other  business  or  businesses  is  applicant 
directly  or  indirectly  interested  in;  explain  fully?  News¬ 
paper  publishing  and  commercial  printing 

i  W.  P.  STUART 

FLORENCE  E.  GENTRY 

( Seal )  Notary  Public. 

May  8,  1936 

I  My  commission  expires  Fob.  25,  1940. 

•  No.  4(b).  If  applicant  is  a  corporation,  what  other  busi¬ 
ness  or  businesses  are  the  officers,  directors  or  principal 
stockholders  directly  or  indirectly  interested  in,  explain 

fully?  (Attach  additional  sheets  if  necessary) . 

i  (c)  Whether  any  members  are  aliens  . 

66  (d)  If  so,  state  name  and  position  of  each . 

11.  (a)  Is  applicant  directly  or  indirectly,  through 

stock  ownership,  contract,  or  otherwise,  interested  in  the 
ownership  or  control  of  any  other  radio  broadcasting  sta¬ 
tions?  No 

i  If  so,  state  call  letters  and  location  of  such  stations . 

1  (b)  Has  the  applicant  in  the  past  been  directly  or  indi¬ 
rectly  interested  in  the  ownership  or  control  of  any  radio 
broadcasting  stations?  No 

i  If  so,  state  call  letters  and  location  of  such  stations . 

12.  (a)  State  applicant’s  relation  to  station  (whether  ap¬ 
plicant  is  to  be  owner  or  lessee,  and,  if  neither  owner  nor 
lessee,  state  nature  of  applicant’s  interest  in  use  and  con¬ 
trol  of  station)  Owner 

(If  not  owner,  a  copy  of  agreement  showing  applicant’s 
interest  in  station  must  be  attached  if  not  heretofore  filed 
with  the  Commission) 

(b)  If  applicant  is  not  to  be  owner  of  station,  who  is?. . . 
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(c)  Will  applicant  have  absolute  control  of  station,  both 
as  to  physical  operation  and  programs  broadcast?  Yes 

If  not,  attach  copy  of  any  contract  which  may  in  any  way 
affect  applicant’s  right  to  do  so. 

13.  List  assets  and  liabilities  and  state  fully  the  facts 
showing  applicant’s  financial  responsibility  with  respect 
to  the  construction  and  operation  of  station  Financial 
Statement  Attached 

14.  (a)  Has  the  applicant  been  finally  adjudged  guilty  by 
any  Federal  court  of  unlawfully  monopolizing,  or  attempt¬ 
ing  unlawfully  to  monopolize,  radio  communication  directly 
or  indirectly  through  control  of  manufacture  or  sale  of 
radio  apparatus,  exclusive  traffic  arrangements,  or  any 
other  means,  or  of  unfair  methods  of  competition? 

(b)  Is  applicant  directly  or  indirectly  controlled  by  any 
party  finally  adjudged  guilty  as  above  stated?  No 

15.  The  frequency,  power,  and  hours  of  operation  re¬ 
quested  for  the  proposed  station  are  as  follows: 

(a)  Frequency  1500  kilocycles. 

(b)  Power  (night)  100  watts. 

(c)  Power  (day)  100  watts. 

(d)  Hours  of  operation: 

(1)  Unlimited  X  (2)  Davtime  only . 

(3)  Limited . 

(4)  Sharing  with  (specify  stations)  . 

(5)  Other  (specify)  . 

(e)  State  number  of  hours  per  day  proposed  sta- 
67  tion  will  operate  Twelve 

(f)  Does  the  application  directly  request  the  as¬ 
signment  of  all  or  any  part  of  the  facilities  (i.  e.,  frequency, 
power,  and/or  hours  of  operation)  now  assigned  to  any 
other  stations  or  stations?  No  (Formerly  Assigned  to 
KPJM) 

If  so,  specify  the  station  or  stations  and  the  facilities  re¬ 
quested  to  be  withdrawn  therefrom . 

16.  Description  of  transmitting  apparatus  proposed  to 
be  installed — 

(a)  Make  RCA  Mfg  Co.  Inc  Type  No.  100-E 

(b)  Oscillator:  Type  of  circuit  Crystal  Controlled 
Hartley  Number,  manufacturer’s  name,  and  type  of 
tubes  1,  RCA-10,  RCA  Radiotron  Inc. 
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,  Normal  plate  current,  per  tube  25  M.  A.  Plate  voltage 
350 

(c)  List  buffer  and  intermediate  power  amplifier  stages, 
by  number  and  type  of  tubes  in  each  stage  Buffer,  1  RCA- 
865,  Modulated  Amplifier,  1,  RCA-S00 
1  (d)  Last  radio  stage:  Number,  Manufacturer’s  name, 
and  type  of  tubes  Linear  Amplifier,  4,  RCA-203-A,  RCA 
Radiotron  Inc.  Normal  night  operation  for  power  re¬ 
quested:  Plate  current,  per  tube .  Plate  voltage 


If  greater  day  power  than  night  power  is  requested, 
specify  the  following : 

Normal  day  operation :  Plate  current,  per  tube  60  M.  A. 
Plate  voltage  1250 

Describe  fully  the  proposed  method  and  procedure  of  re¬ 
ducing  power  at  sunset . 

(e)  Modulator  or  last  audio  stage:  Number,  manufac¬ 
turer’s  name,  and  type  of  tubes  and  how  operated 

(Class  “A”,  “A*  Prime”,  or  “B”)  4,  RCA-46,  RCA 

Radiotron  Inc..  Class  “B” 

Normal  plate  current,  per  tube  6-30  M.  A.  Plate  voltage 
400 

(f)  Which  radio  stage  is  modulated?  RCA-800  Interme¬ 
diate  Amplifier 

(g)  What  system  of  modulation  is  employed  (high  level, 
low  lever,  grid  bias  in  last  radio  stage,  etc.)  ?  Low  level 

(h)  If  low-level  modulation  is  employed,  give  for  modu¬ 
lated  radio  stage:  Number  and  type  of  tubes  RCA-800 
Plate  current,  per  tube  50  M.  A.  Plate  voltage  740 

(i)  The  transmitter  is  designed  for  what  maximum  per¬ 
centage  of  satisfactory  modulation?  100 

(j)  What  modulation  measuring  device  will  be  used  to 
determine  that  this  percentage  of  modulation  is  obtained? 
An  approved  modulation  monitor  will  be  installed  as  soon 

as  available. 

68  (k)  Specify  manufacturer’s  name,  type,  number, 

and  full  scale  reading  of  the  following  meters : 

(1)  In  last  radio  stage: 

Plate  voltmeter  Weston  301,  L.5  KV 

Plate  ammeter  Weston  301,  750  M.  A. 

(2)  Antenna  ammeter  Weston  425,  5  Amperes 

(1)  Describe  the  plate  power  supply  for  last  stage  Full 
wave,  single  phase,  RCA-866  Rectifiers.  2  section  filter 
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Rating:  Current  400  M.  A.  Voltage  1300 

(m)  Maximum  carrier  power  output  of  transmitter  for 
satisfactory  operation  is  100  watts. 

(n)  Maximum  rated  carrier  power  of  transmitter  as  de¬ 
termined  by  orders  of  the  Federal  Communications  Com¬ 
mission  is  100  watts. 

17.  (a)  Type  of  antenna  Guyed  vertical  radiator  in  ac¬ 
cordance  with  Commission’s  recommendations  for  mini¬ 


mum  height  will  be  installed 

(b)  Height  of  vertical  lead . feet. 

(c)  Length  of  flat  top  (if  any)  . feet. 


(d)  If  not  fully  described  above,  give  complete  details 


(e)  Counterpoise  (if  used) — type  and  dimensions  .... 

(f)  Antenna  ground  (if  used) — how  obtained?  Will  in¬ 
stall  radial  ground  system  in  accordance  with  Commis¬ 
sion’s  recommendation 

18.  Applicant  represents  (1)  that  there  is  attached  or 
(2)  that  there  has  been  heretofore  filed  with  the  Commis¬ 
sion,  an  accurate  schematic  diagram  of  the  fundamental 
radio  and  audio  circuits  of  the  transmitter  proposed,  in¬ 
cluding  antenna  and  ground  or  counterpoise  connections, 
antenna  feed  system,  and  that  it  indicates  the  type  of 
tubes.  Diagram  on  file.  #T-606361 

(This  should  be  a  blueprint  or  ink  drawing,  and,  if  pos¬ 
sible,  the  size  of  this  application,  and  attached  hereto.) 

19.  (a)  State  what  apparatus  is  included  as  an  integral 
part  of  the  transmitter  that  will  automatically  hold  fre¬ 
quency  within  the  required  limits  V-cut  low  temperature 
coefficient  quartz  crystal  in  heat  chamber. 

(b)  Within  how  many  cycles  of  the  assigned  frequency 
is  this  apparatus  designed  and  guaranteed  to  hold  the  op¬ 
erating  frequency?  Better  than  Plus  or  Minus  50  cycles 

(c)  State  manufacturer’s  name  and  type  number  of  this 
frequency-control  apparatus  RCA  Mfg.  Co.  Inc.,  TMV- 
129- A 

(d)  State  whether  or  not  frequency-control  apparatus  is 
automatically  maintained  at  constant  temperature  Yes 

(1)  If  so,  state  manufacturer’s  name  and  rated  accu¬ 
racy  of  the  thermostat.  Edison  Electrical  Controls,  plus  or 
minus  1  degree 

Of  the  thermometer  None  required 
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69  (2)  Attach  the  circuit  diagram  of  automatic  tem¬ 
perature  control  system  if  not  already  on  file  with 

the  Commission.  Thermostat  direct  controlled.  Does  not 
apply 

(3)  Attach  a  sketch  or  drawing  of  the  automatic  temper¬ 
ature  control  chamber,  if  not  already  on  file  with  the  Com¬ 
mission.  On  File  TMV-129-A 

(e)  State  name  and  type  number  of  separate  frequency 
monitor  RCA  681-A 

(f)  Give  Federal  Communications  Commission  approval 
number  All  information  on  file 

20.  Cost  of  proposed  station:  Transmitter,  $6000 
Studio,  $1000  Other  items  (state  nature)  Miscellaneous 
items  and  construction  $1000 

21.  Proposed  location  of  transmitter:  State  Arizona 
County  Yavapai  City  or  town  Prescott  Street  and  num¬ 
ber  Union  and  Cortez  Streets  N.  Latitude:  Degrees  34, 
minutes  32,  seconds  17  W.  Longitude:  Degrees  112,  min¬ 
utes  28,  seconds  00 

22.  Number  of  persons  residing  within  various  distances 
of  proposed  location  of  transmitter  is  as  follows: 

0.4  mile  800,  1  mile  4000,  2  miles  5000,  3  miles  5500,  5 
miles  6000,  8  miles  6300 

23.  (a)  Number  of  broadcasting  stations  (by  call  letters) 
located  within  various  distances  of  proposed  location  of 
transmitter  is  as  follows: 

1  mile  None,  2  miles  None  3  miles  None,  8  miles  None 

(b)  Number  of  nonbroadcasting  (commercial  or  Govern¬ 
ment)  Receiving  stations  located  within  various  distances 
of  proposed  location  of  transmitter  is  as  follows: 

1  mile  None,  2  miles  None  ,  3  miles  None 

24.  (a)  Name  and  give  location  of  all  Airports  within  10 
miles  of  proposed  location  of  transmitter  Ernest  A.  Love 
Airport,  Approximately  8  miles  air-line  north  of  Prescott. 

(b)  Give  distance  from  proposed  location  of  transmitter 
to  each  of  such  airports  Ernest  A.  Love  Airport  8  miles 

(c)  Name  and  give  distance  to  any  established  Airways 
within  10  miles  of  proposed  location  of  transmitter  None 

(d)  Give  maximum  height  (in  feet)  of  towers 

70  above  ground  level  140  Ft. 

(e)  Will  towers  be  painted  and  marked  with  sig¬ 
nal  lights  to  conform  with  specifications  of  Department  of 
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Commerce  (see  Aeronautics  Bulletin  No.  9)  ?  Will  comply 
with  recommendations  of  Commission 

(f)  If  application  is  for  new  station  or  change  of  trans¬ 
mitter  location  of  existing  station,  attach  map  showing 
present  location,  proposed  location,  character  of  the  sur¬ 
rounding  area  (retail  or  wholesale  business,  manufactur¬ 
ing,  residential,  or  unpopulated;  also,  density  of  popula¬ 
tion,  type  of  soil  and  terrain)  and  the  location  of  airports, 
airways,  and  other  radio  stations,  including  receiving  sta¬ 
tions,  except  broadcast  or  amateur.  Maps  attached 

25.  Proposed  location  of  main  studio:  State  Arizona 
County  Yavapai  City  or  town  Prescott  Street  and  num¬ 
ber  Union  &  Cortez  Sts.  Other  studios  maintained  bv 
station  None 

26.  Average  percentage  of  time  expected  to  be  devoted 
monthly  to  following  services : 


Commercial  Programs 

(1)  Entertainment _ 50% 

(2)  Educational  . 

(3)  Religious  . 

(4)  Agricultural . 

(5)  Fraternal  . 

(6)  . 

(7)  . 


Sustaining  Programs 
(1)  Entertainment  ...  .40% 


(2)  Educational  . 5% 

(3)  Religious  . 5% 


(4)  Agricultural 

(5)  Fraternal  . . 

(6)  . 

(7)  . 


Other  types  of  programs  will  be  included  as  items  of  pub¬ 
lic  interest  become  available 

27(a)  Does  applicant  expect  to  obtain  programs  from 
what  is  known  as  a  “chain”?  No 

(b)  Name  of  chain  or  chains . 

(c)  What  will  be  the  percentage  of  total  time  proposed 
to  be  used  for  chain  programs  (i.  e.,  programs,  both  paid 
and  sustaining,  which  are  duplicated  by  any  other  station)  ? 


(d)  What  will  be  the  percentage  of  total  time  proposed 
to  be  used  for  mechanical  reproduction  (i.  e.,  phonograph 
records,  electrical  transcriptions,  player  piano,  etc.)?  75% 
28.  (a)  State  the  objects  to  be  attained  by  the  construc¬ 
tion,  or  changes  in  construction,  for  which  ayiplication  is 
made.  Will  furnish  entertainment  and  items  of  local  inter¬ 
est  to  this  vicinity  which  can  not  be  served  completely  by 
stations  outside  of  Prescott 
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(b)  State  definitely  what  service  will  be  rendered  by  the 
proposed  station  which  is  not  now  available  to  the  commu¬ 
nity  which  it  expects  to  serve  Answered  by  28  (a)  above 
29.  If  the  construction  permit  is  granted,  the  con- 
71  st ruction  will  be  commenced  within  30  days  of  the 
granting  thereof  and  will  be  completed  and  the  sta¬ 
tion  ready  for  operation  within  90  days  thereafter.  Sub¬ 
ject  to  manufacturer’s  delivery  of  equipment. 

30.  The  applicant  waives  any  claim  to  the  use  of  any  par¬ 
ticular  frequency  or.  of  the  ether  as  against  the  regulatory 
power  of  the  United  States  because  of  the  previous  use  of 
the  same,  whether  by  license  or  otherwise,  and  requests  a 
construction  permit  in  accordance  with  this  application. 

Dated  this  14th  day  of  December,  1935 

W.  P.  STUART 
(Must  correspond  with  item  1) 

;  Applicant. 


Agent. 

(Be  sure  all  necessary  information  is  furnished) 

State  of  Arizona 

County  of  Yavapai  ss: 

W.  P.  Stuart,  being  first  duly  sworn  upon  his  oath,  af¬ 
firmed  according  to  law,  deposes  and  says  that  he  is  the 
Applicant  above-named  applicant,  (If  applicant  is  not  an 
individual,  state  relation  of  affiant  to  applicant)  and  that 
the  facts  stated  in  the  foregoing  application  and  all  exhibits 
attached  thereto  are  true  of  his  own  knowledge,  except  as  to 
such  statements  as  are  therein  stated  on  information  and 
belief,  and  as  to  such  statements  he  believes  them  to  be  true. 

W.  P.  STUART 
Affiant. 

Subscribed  and  sworn  to  before  me  this  14th  day  of  De¬ 
cember,  1935 

AGNES  L.  NEIGHBOR 
(Seal)  Notary  Public. 

1  (Notary  Public’s  seal  must  be  affixed  where  law  of  juris¬ 
diction  requires,  otherwise  state  that  law  does  not  require 
seal.) 

My  commission  expires  Oct  31, 1936 
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72  STATEMENT  OF  OPERATION— MONTH  OF  OCTOBER,  1935 

REVENUE— 

Adv-Display-Local  4393.99 

“  “  Foreign  1290.21  5684.20 


‘  *  Classif -Local 
**  **  Foreign 


102.41 

14.91  117.32  5801.52 


Circulation 

Cash  Discounts 
Allowance-Advertising 
‘  ‘  Circulation 


1457.53  7259.05 


26.44 

24.34 

10!06  60.84  7198.21 


EXPENSES— 


Departmental: 

Edit 

Adv 

Circl 

Comp 

Prtg 

Adm 

Total 

Salaries 

849.16 

135.00 

277.22 

1652.56 

110.79 

194.04 

3218.77 

Commission  &  Bonus 

*427.74 

32.32 

460.06 

Post  &  Hauling 

.84 

182.20 

183.04 

News  Service 

495.68 

495.68 

Feature  Serv 

105.62 

13.87 

119.49 

Sta,  Prtg  &  Sup 

7.50 

.50 

24.04 

1.00 

8.06 

41.10 

Maint  &  Repairs 

2.32 

107.65 

82.77 

192.74 

Promotion 

1.50 

1.50 

News  Print  Used 

286.09 

286.09 

News  Ink  Used 

25.00 

25.00 

Miscellaneous 

1.41 

18.85 

.59 

2.73 

23.58 

1459.37 

598.30  518.10 

1761.80 

515.44 

194.04 

5047.05 

GENERAL 
Collection  Expense 
Stat  &  Supplies 
Maint  &  Repair 
Tel  &  Tel 
Postage 
Rent 
Heat 

Light,  Power  &  Water 

Insurance 

Taxes 

Interest 

Plant  Depreciation 
Metal  Depreciation 
Dues  &  Contr 
Bad  Debts 
Miscellaneous 


5.30 

32.31 

50.50 

26.42 

33.42 
85.00 
36.89 

144.03 

42.29 

49.99 

.27 

200.00 

40.00 

25.00 

25.00 

10.55  806.97  5854.02 


1344.19 

Profit — Job  Dept  371.72 

Net  Profit  for  month  of  Oct,  1935  1715.91 

•Effective  October,  1935,  Comm  &  Bonus,  above  contains  two  15%  Com¬ 
missions  for  Foreign  Advtsg.  (Agency  Com.  and  Representatives,  Fenger- 
Hall).  Foreign  adv,  likewise  credited  with  gross  revenue  instead  of  less 
agenev  15%  comm  as  in  the  past. 

JWW— 11/15/35 

Endorsed:  Federal  Communications  Commission  Dec  16 
1935  Received  1st  Mail  Mail  and  Files 
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73  JOB  DEPARTMENT- 

-MONTH  OF  OCTOBER,  1935 

REVENUE — 

Commercial  Printing 

1470.57 

Allowances 

1470.57 

EXPENSES 

Salaries 

462.76 

Comm  &  Bonus 

7.62 

Stock  Used 

485.82 

Ink  Used 

2.28 

Stat  &  Supplies 

40.36 

Postage 

15.66 

Rent 

30.00 

Lite,  Power  &  Water 

15.60 

Insurance 

7.70 

Taxes 

1.55 

Plant  Depr 

12.00 

Metal  Depr 

5.00 

Bad  Debts 

12.50 

Directory 

1098.85 

Job  Profit 

371.72 

Federal  Communications  Commission  Dec  16  1935  Re¬ 
ceived  1st  Mail  Mail  and  Files 


74  COMPARATIVE  TRIAL  BALANCE  AS  OF  OCTOBER,  1935. 


ASSETS 


Oct  31 

.,  1935 

Sep  30, 

1935 

Dr 

Cr 

Dr 

Cr 

Cash  . 

281.51 

670.24 

Pettv  Cash  . 

70.00 

50.00 

Bank  of  Arizona  . 

307.29 

503.52 

Notes  Receivable  . 

314.25 

314.25 

Accounts  Receivable  . 

26,410.02 

23,266.23 

Advances  to  Employees  . 

38.35 

38.35 

Bad  &  Dbtfl  Accts  . 

4,584.97 

4,584.97 

Reserve  for  B  &  D  Acts  . . . 

16,687.50 

16,650.00 

U.  S.  Postoffi.ee  . 

40.00 

40.00 

Industrial  Com  of  Ariz  .... 

115.00 

115.00 

News  Print  Inventorv  . 

1,547.93 

837.15 

News  Ink  Inventory  . 

37.68 

62.68 

Metal  Inventory  . 

206.00 

200.09 

Job  Stock  Inventorv  . 

1,673.53 

1,775.95 

Plant  Account  . 

47,775.26 

47,600.81 

Reorganization  . 

6,200.00 

6,200.00 

Capital  Stock  Unissued  . 

4,600.00 

4,600.00 

Associated  Press  . 

34.90 

Ins.  Preni.  Pd  in  Adv  . 

11.62 

11.34 

Adj  &  Exp  Prior  o  1/1/35.  ... 

2,071.70 

2,071.70 

Suspense  . 

307.17 

307.17 

Total  . 

96,580.66 

16,699.12 

93,284.35 

16,650.00 
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LIABILITIES 


Notes  Payable  . 

2,394.04 

1,693.94 

Accounts  Payable  . 

2,508.78 

2,140.53 

Vouchers  Payable  . 

1,275.S3 

1,436.59 

Accrued  Payroll  . 

250.71 

638.11 

Accrued  Taxes  . 

332.37 

287.28 

Accrued  Insurance  . 

120.01 

92.98 

Reserve  for  Depreciation  .... 

40,948.68 

40,736.68 

Circulation  Pd  in  Adv  . 

804.65 

1,049.98 

Capital  Stock  Authorized  . . . 

50,000.00 

50,000.00 

Profit  &  Loss  . 

22,506.13 

22,703.63 

22,756.84 

98,384.36 

23,341.74 

97,437.98 

REVENUE 

Adv-Display-Local  . 

30,728.72 

26,334.73 

“  “  Foreign  . 

11,233.38 

9,943.17 

“  Classif -Local  . 

1,235.57 

1,133.16 

“  “  Foreign  . 

118.85 

103.94 

Circulation  . 

12,316,89 

10,859.36 

Com  ’1  Printing  . 

14,867.36 

13,396.79 

Cash  Discount  . 

220.88 

194.44 

Allowance- Adv  . 

904.48 

880.14 

“  Circl  . 

171.28 

161.22 

“  Com’l  Prtg  . 

57.93 

57.93 

1,354.57 

70,500.77 

1,293.73 

61,771.15 

75  EXPENSES: 

Editorial  . 

14,306.06 

12,S46.69 

Advertising  . 

4,853.44 

4,255.14 

Circulation  . 

4,494.15 

3,976.05 

Composing  . 

16,995.38 

15,233.58 

Printing  . 

4,299.96 

3,784.52 

Administration  . 

1,720.70 

1,526.66 

General  . 

S,  219.33 

7.412.36 

Job  . 

10^003.16 

8^04.31 

64,892.18 

57,939.31 

SUMMARY 

Assets  . 

96,580.66 

16,699.12 

93,284.35 

16,650.00 

Liabilities  . 

22,756.84 

98,3S4.36 

23,341.74 

97,437.98 

Revenue  . 

1,354.57 

70,500.77 

1,293.73 

61,771.15 

Expenses  . 

64,892.18 

57,939.31 

185,584.25  185,584.25  175,859.13  175,859.13 
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76  Endorsed:  Federal  Communications  Commission 
Dec  16  1935  Received  1st  Mail  Mail  and  Files 

W.  P.  Stuart,  President  Established  1882 

Prescott  Courier,  Inc. 

Member  Associated  Press 
!  Prescott,  Arizona 

Prescott  Evening'  Courier 
Prescott  Courier- Journal 
Prescott  Weeklv  Courier 
i Commercial,  Book  and  Brief  Printing 

Dec  14,  1935 

Financial  Statement  of  Prescott  Courier .  Inc . 
RXPLANATION : 

i  The  capital  stock  of  Prescott  Courier,  Inc.,  set  forth  on 
attached  sheets,  is  $50,000.  A  total  of  $45,400  (454  shares 
of  stock  at  a  par  value  of  $100  each)  has  been  issued,  it 
being  made  out  as  follows : 

Jn  name  of  W.  P.  Stuart  450  shares  valued  at  $45,000 

In  name  of  H.  J.  Coerver  1  share  valued  at  100 

In  name  of  Dorothy  S. 

Keesling  1  share  valued  at  100 

In  name  of  M.  II.  MeCalla  1  share  valued  at  100 

In  name  of  Della  Tovrea  1  share  valued  at  100 

i  Total  454  shares  $45,400 

In  addition  to  the  foregoing  I  own  a  house  and  lot  in 
Prescott,  which,  with  furnishings  and  other  property,  has 
a  value  of  $5,000. 

Respectfully  submitted, 

W.  P.  STUART 
Applicant. 
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80  Endorsed:  Federal  Communications  Commission 
Nov  22  1935  Received  2nd  Mail  Mail  and  Files 

W.  P.  Stuart,  President  Established  1882 

Prescott  Courier,  Inc. 

Member  Associated  Press 

Prescott,  Arizona 

Prescott  Evening  Courier 
Prescott  Courier-Journal 
Prescott  Weekly  Courier 
Commercial,  Book  and  Brief  Printing 

Nov  19,  1936 

Federal  Communications  Commission, 

Washington,  D.  C. 

Gentlemen : 

Supplementing  my  application  for  a  construction  permit 
for  a  local  radio  broadcasting  station,  of  November  4,  is  the 
following  filled-out  questionnaire : 

QUESTION  16 : 

(a)  Make. .  .RCA  Manufacturing  Co.,  Inc.  Type  No.  100-E 

(b)  Oscillator:  Type  of  circuit. .  .Crystal  Controlled 
Hartley;  Number,  Mfgr’s  name  and  type  of  tubes.  .1-RCA- 
10,  RCA  Radiotron,  Inc. 

Normal  plate  current,  per  tube. . .  25  MA 
Plate  voltage . 350 

(c)  List  buffer  and  intermediate  power  amplifier  stages, 
by  number  and  type  of  tubes  in  each  stage : 

Buffer  l-RCA-865,  Modulated  Amplifier  l-RCA-800 

(d)  Last  radio  stage:  Number,  manufacturer’s  name,  and 
type  of  tubes. .  .Linear  Amplifier  4  RCA-203-A,  RCA 
Radiotron,  Inc. 

Normal  night  operation  for  power  requested:  Plate  current, 
per  tube  60  ma.  Plate  voltage  1250. 

(e)  Modulator  or  last  audio  stage:  Number,  manufac¬ 
turer’s  name,  and  type  of  tubes  and  how  operated: 

(Class  “A”,  “A  Prime”,  or  “B”)  4-RCA-46,  RCA  Radio¬ 
tron,  Inc. 

Class  B 

Normal  Plate  current,  per  tube  6-30  Ma. 
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Plate  voltage  400 

(f)  Which  radio  stage  is  modulated?.  .RCA-800  Interme¬ 
diate  Amplifier. 

i  (g)  What  system  of  modulation  is  employed. .  (high  level, 
low*  level,  Grid  bias  in  last  radio  stage,  etc.)?. .  .Low  level. 

(h)  If  low-level  modulation  is  employed,  give  for  modu- 
atcd  radio  stage:  Number  and  type  of  tubes  RCA-800  Plate 
current,  per  tube. . .  .50  ma. 

Plate  voltage  ....  740 

(i)  The  transmitter  is  designed  for  w’hat  maximum  per¬ 
centage  of  satisfactory  modulation?. . .  .100 

(k)  Specify  manufacturer’s  name,  type,  number  and  full 
scale  reading  of  the  following  meters: 

81  (1)  In  last  radio  stage: 

Plate  voltmeter. . .  .Weston  301,  1.5  K.  V. 

Plate  Ammeter. . .  .Weston  301,  750  Ma. 

(2)  Antenna  ammeter. . .  .Weston  425,  5  amperes 

(l)  Describe  the  plate  pow’er  supply  for  last  stage _ 

Full  wave,  single  phase,  RCA-866  rectifiers,  2  section  filter 
Rating:  Current. . .  .400  ma.  Voltage _ 1300 

(m)  Maximum  carrier  power  output  of  transmitter  for 
satisfactory  operation  is  100  w’atts. 

(n)  Maximum  rated  carrier  power  of  transmitter  as  de¬ 
termined  by  orders  of  the  Federal  Communications  Com¬ 
mission  is  100  watts. 

QUESTION  18: 

Diagram  on  file  with  the  Commission  #T-606361.  (Trans¬ 
mitter  Schematic) 

QUESTION  19 : 

(a)  State  what  apparatus  is  included  as  an  integral  part 
of  the  transmitter  that  will  automatically  hold  frequency 
within  the  required  limits. ..  .V-cut  low  temperature  co¬ 
efficient  quartz  crystal  in  heat  chamber. 

(b)  Within  how  many  cycles  of  the  assigned  frequency  is 
this  apparatus  designed  and  guaranteed  to  hold  the  operat¬ 
ing  frequency?. . .  .Better  than — 50  cycles. 

i  (c)  State  manufacturer’s  name  and  type  number  of  this 
frequency-control  apparatus. . .  .RCA  Manufacturing  Com¬ 
pany,  Inc.  TMV-129-A 

1  (d)  State  whether  or  not  frequency-control  apparatus  is 
automatically  maintained  at  constant  temperature. ..  .Yes 
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(1)  If  so,  state  manufacturer’s  name  and  rated  accuracy 

of  the  thermostat _ Edison  Electrical  Controls — 1  degree. 

Of  the  thermometer. . .  .None  required. 

(2)  Attach  the  circuit  diagram  of  automatic  temperature 
system  if  not  already  on  file  with  the  Commission.  Ther¬ 
mostat  Direct  Control.  Does  not  apply. 

(3)  Attach  a  sketch  or  drawing  of  the  automatic  tempera¬ 
ture  control  chamber,  if  not  already  on  file  with  the  Com¬ 
mission.  On  File — TMV-129-A 

(f)  Give  Federal  Communications  Commission  approval 
number. . .  .with  FCC.  All  information  on  file. 

Very  truly  yours, 

WPS.N  W.  P.  STUART. 

83  Endorsed:  Federal  Communications  Commission 
Feb  10  1936  Received  1st  Mail  Mail  and  Files 

Prescott  Courier,  Inc. 

W.  P.  Stuart,  Publisher 

Established  1882 

AP 

Prescott  Evening  Courier 
Arizona  Courier-Journal 
Prescott  Weekly  Courier 
Commercial  printing 
Prescott,  Arizona 

Feb  6,  1936 

Herbert  L.  Pettey,  Secretary, 

Federal  Communications  Commission, 

Washington,  D.  C. 

Re:  File  No.  B5-P-866 

Dear  Sir: 

I  am  enclosing  herewith  copies  of  a  trial  balance  of  Pres¬ 
cott  Courier,  Inc.,  for  the  year  1935  in  compliance  with  your 
letter  of  January  16,  last,  in  which  you  stated  that  our  pre¬ 
vious  submissions  to  you  were  not  satisfactory. 

The  enclosure  is  as  close  to  our  current  business  as  it 
possibly  can  be,  and  assuredly  is  as  late  as  any  other  repu¬ 
table  concern  could  supply  in  regard  to  its  affairs.  In  view 
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of  your  complaint  in  this  regard,  we  have  prepared  a  Finan¬ 
cial  Statement,  which  shows  the  state  of  the  company  at 
the  present  time,  and  two  copies  of  it  are  sent  herein. 

I  sincerely  trust  you  will  find  these  figures  clear  and  ade¬ 
quate,  since  there  is  no  question  as  to  the  high  standing  of 
our  company  financially  and  in  any  other  way.  We  have 
taken  pains  to  meet  your  requirements,  but,  if  further  in¬ 
formation  is  desired,  it  gladly  will  be  forwarded  upon  your 
request. 

Sincerely  yours, 

W.  P.  STUART,  President , 

WPS.N  Prescott  Courier,  Inc. 

Address  all  communications  to  the  company 

S4  Endorsed:  Federal  Communications  Commission  Feb  10  1936  Re¬ 
ceived  1st  Mail  Mail  and  Files 


FINANCIAL  STATEMENT  OF  PRESCOTT  COURIER,  INC. 
as  of  January  31,  1936 


ASSETS: 


Cash  on  hand  and  in  Bank  of  Arizona 
Accounts  Receivable 
Notes  Receivable 
Advertising,  Commercial  Printing 
Subscription  Accounts 
Amounts  deposited  with: 

United  States  Postoffice,  Prescott 
Industrial  Commission  of  Arizona, 
Phoenix 

Stock  on  hand — paid  for 
Newsprint 
News  ink 
Linotype  metal 

Commercial  printing  stock 
Plant  equipment,  furniture  &  fixtures: 


$20,360.98 

3,000.00 

40.00 


$4,974.36 

23.360.98 

268.32 


155.00 


115.00 

2,390.28 

708.07 

60.52 

125.07 

1,496.62 

47,898.01 


6  Mergenthaler  linotypes  and  equip¬ 
ment 

1  Duplex  flat-bed  printing  press 

1  Kelly  17x22  automatic  job  printing 
press 

1  Miller  13x17,  almost  new,  master 
speed  automatic  job  press 

3  Chandler  &  Price  job  printing  presses 
Size  7"xll"  $500.00 
10"xl5"  400.00 

14"x22"  500.00 

1  Babcock  Optimus  25x38,  cylinder 
printing  press 

1  Elrod  casting  machine  (new) 

1  Roseback  perforator 


Price  paid  Estimated 
on  present 
installation  value 

$31,100.00  $19,000.00 
10,250.00  7,500.00 

1,900.00  1,800.00 

2,100.00  1,700.00 

1,950.00  1,400.00 


1,250.00  650.00 

1,300.00  1,300.00 

175.00  125.00 
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1  #5  Boston  stitcher  (new) 

250.00 

250.00 

1  30"  paper  cutter 

250.00 

150.00 

2  Miller  metal  saws 

1,500.00 

800.00 

Stereotype  equipment 

125.00 

8  racks,  24  cases  to  rack,  miscellaneous 

type 

2,000.00 

1,481.20 

Chases,  stones,  hand  tvpe  and  miscel- 

laneous  equipment  necessary  in  fully 

equipped  newspaper  and  commercial 

printing  plant 

12,000.00 

7,850.00 

7  typewriters 

800.00 

280.00 

1  cash  register 

500.00 

100.00 

3  safes 

1,100.00 

200.00 

2  adding  machines 

300.00 

75.00 

1  check  protractor 

100.00 

92.50 

Desks,  furniture  and  all  necessary 

sundry  equipment 

5,200.00 

3,019.31 

74,025.00 

47.898.01 

Total  Assets  $79,046.95 

S5  LIABILITIES: 


Notes  Payable 

$1,587.92 

Accounts  Payable 

2,148.91 

Net  Worth 

75,310.12 

79,046.95 

W.  P.  Stuart,  first  having  been  duly  sworn,  on  his  oath, 
says  that  he  is  the  president  of  Prescott  Courier,  Inc.,  and 
that  to  liis  personal  knowledge  the  foregoing  statement  is 
correct. 

W.  P.  STUART 

Subscribed  and  sworn  to  before  me  this  7th  day  of  Feb¬ 
ruary,  1936. 

AGNES  L.  NEIGHBOR 
(Seal)  Notary  Public. 

My  commission  expires  Oct  31,  1936 

Federal  Communications  Commission  Feb  10  1936  Re¬ 
ceived  1st  Mail  Mail  and  Files 
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TRIAL  BALANCE  FOR  YEAR  1935— PRESCOTT  COURIER,  INC. 


ASSETS: 

Dr. 

Cr. 

Cash  on  hand 

$  560.20 

Cash  in  Bank  of  Arizona 

1,321.50 

Notes  Receivable 

268.32 

Accounts  Receivable 

23,954.09 

Reserve  for  Bad  &  Dbtfl  Acc’ts. 

12,177.53 

Advances  to  employees 

38.35 

Deposit  in  U.  S.  Postoffice,  Prescott 

40.00 

Deposit  with  Ind.  Comm,  of  Arizona 

115.00 

News  print  stock  inventory 

983.07 

News  ink  stock  inventory 

85.52 

Metal  stock  inventory 

170.07 

Com  ’1  printing  stock  inventory 

1,796.62 

Plant  acc’t,  present  value,  plant  equipment 

47,898.01 

Due  from  Associated  Press 

46.55 

Deposit  with  sheriff  to  secure  attachment 

307.17 

Insurance  prem.  pd  in  advance 

4.93 

$77,584.47  $12,182.46 

LIABILITIES: 

Notes  Pavablc 

$1,769.18 

Accounts  payable 

2,268.03 

Vouchers  payable 

1,139.66 

Accrued  payroll 

482.50 

Accrued  taxes 

26.02 

Accrued  insurance 

162.85 

Reserve  for  depreciation 

35,172.68 

Capital  stock  issued 

45,400.00 

Profit  &  Loss 

25,761.34 

$26,406.69  $85,775.57 
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REVENUES: 

Advertising-Display-Loca  1 

$36,963.86 

*  *  “  Foreign 

13,017.48 

“  Classif-  Local 

1,409.75 

“  “  Foreign 

143.13 

Circulation  receipts  for  year 

15,520.93 

Commercial  printing  repts  for  year 

16,947.56 

Miscellaneous  receipts  for  year 

15.00 

$84,017.71 

EXPENSES: 


Editorial 

$16,858.92 

Advertising 

6,319.57 

Circulation 

5,520.66 

Composing 

20,553.80 

Printing 

5,158.74 

Administration 

2,100.85 

General 

9,984.70 

Commercial  Printing 

11,487.34 

$77,984.58 
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SUMMARY: 

Assets 

Liabilities 

Revenues 

Expenses 


$77,584.47  $12,182.46 
26,406.69  85,775.57 
84,017.71 

77,984.58 


$181,975.74  $181 ,975.74 


Total  operating  receipts  for  year  1935  $84,017.71 

Total  operating  expenses  for  year  1935  77,984.58 


Total  profits  for  year  1935  $  6,033.13 

W.  P.  Stuart,  first  having  been  duly  sworn,  on  his  oath, 
says  that  he  is  the  president  of  Prescott  Courier,  Inc.,  and 
that  to  his  personal  knowledge  the  foregoing  statement  is 
correct. 

W.  P.  STUART 


Subscribed  and  sworn  to  before  me  this  7th  day  of  Feb¬ 
ruary,  1936. 

AGNES  L.  NEIGHBOR 
(Seal)  Notary  Public 

My  commission  expires  Oct  31,  1936 


88  Endorsed:  Federal  Communications  Commission 
May  14  1936  Office  of  Secretary 

Endorsed :  Received  May  13  1936  Docket  Section 

Endorsed:  Federal  Communications  Commission  May 
15  1936  Received  1st  Mail  Mail  and  Files 


Prescott,  Arizona 
May  11,  1936 

Amendment  to  Application  for  Radio  Broadcast  Station 
Construction  Permit  or  Modification  Thereof. 

To  the  Federal  Communications  Commission: 

I  hereby  amend  my  application  docket'  3906  by  striking 
out  all  entries  to  questions  21,  22  and  23  A  and  B  and  all  of 
question  seventeen,  substituting  therefor  transmitter  loca¬ 
tion  and  antenna  system  to  be  determined  subject  to  com¬ 
mission  approval. 


W.  P.  STUART 
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State  of  Arizona 

County  of  Yavapai  ss: 

(sworn  upon  his  oath, 

i  W.  P.  Stuart,  being  first  duly  (affirmed  according  to  law, 
deposes  and  says  that  he  is  the  above  named  applicant,  and 
that  the  facts  stated  in  the  foregoing  application  and  all  ex¬ 
hibits  attached  thereto  are  true  of  his  own  knowledge,  ex¬ 
cept  as  to  such  statements  as  are  therein  stated  on  informa¬ 
tion  and  belief,  and  as  to  such  statements  he  believes  them 
to  be  true. 

W.  P.  STUART 

Subscribed  and  sworn  to  before  me  this  11th  day  of  May, 
1936,  in  witness  whereof  I  have  hereunto  set  my  hand  and 
seal  of  office. 

FLORENCE  E.  GENTRY 

(Seal)  Notary  Public. 

My  commission  expires  February  25, 1940. 

89  Copy 

Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Minute  #331 
March  27,  1936 
10:30  A.  M. 

PRESENT:  Commissioners  Sykes,  Chairman,  Case  and 
Prall. 

File  No. 

Ro-P-866 

* 

HERBERT  L.  PETTEY, 
Secretary. 


m  *  *  # 

A  pplications  Design  at  ed 

Applicant  Call  Letters 

#  m  #  * 

W.  P.  Stuart,  New 

Prescott,  Arizona 

*  #  *  # 


*  *  *  * 

for  Hearing 

Nature  of  Application 

*  #  #  * 

Construction  Permit 
1500  kc.  100  w.  unltd.  time. 

*  •  *  * 
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Endorsed:  Signed  For  Above  Mailed  By  Apr  24  1936 
Mails  and  Files 

Federal  Communications  Commission 
Washington,  D.  C. 

File  No.  B5-P-866 
Docket  No.  3906 
Notice 

In  Re  Application  of  W.  P.  Stuart,  (New) 

Dated  12-14-35 
For  Construction  permit 
Class  of  Service  Broadcast 
Class  of  Station  Broadcast 
Location  Prescott,  Arizona. 

Operating  Assignment  Specified 
Frequency  1500  kc 
Power  100  w 

Hours  of  operation  Unlimited  time 
To . 


You  are  herebv  notified  that  the  Commission  has  exam- 
ined  the  above  described  application  and  has  designated  the 
matter  for  hearing  for  the  following  reasons: 

1.  To  determine  the  legal,  technical,  financial  and  other 
qualifications  of  the  applicant  to  construct  and  operate  the 
proposed  station. 

2.  To  determine  the  need  for  service  in  the  area  proposed 
to  be  served. 

3.  To  determine  whether  the  application  may  be  granted 
within  the  purview  of  Section  307(b)  of  the  Communica¬ 
tions  Act  of  1934. 

4.  Because  of  the  pendency  of  another  application  with 
which  conflict  may  be  had  by  reason  of  interference,  i.  e., 
Southwest  Broadcasting  Co.,  (B5-P-865). 

5.  To  determine  whether  the  site  at  which  the  applicant 
proposes  to  construct  and  operate  the  station  will  be  satis¬ 
factory. 
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i  6.  To  determine  whether  the  antenna  which  the  applicant 
proposes  to  use  will  comply  in  all  respects  with  the  Rules 
and  Regulations  of  the  Commission,  particularly  Rule  131, 
and  will  render  proper  service. 

7.  To  determine  whether  the  granting  of  the  application 
will  serve  public  interest,  convenience  and  necessity. 

The  attention  of  the  applicant  is  directed  to  the  fact  that 
while  his  application  constitutes  a  part  of  the  record,  it  is 
not  a  part  of  the  testimony  and  he  should  be  prepared,  at 
the  hearing,  to  introduce  testimony  to  prove  the  allegations 
contained  in  his  application. 

The  specific  grounds  mentioned  are  not  to  be  considered 
as  exclusive  of  other  grounds  for  the  action  and  eventual 
decision  of  the  Commission. 

93  The  hearing  on  the  above  mentioned  application 
will  be  held  on  June  5,  1936,  at  the  hour  of  10:00 
A.M.,  at  the  offices  of  the  Commission,  Washington,  D.  C. 

Notices  of  the  hearing  on  this  matter  are,  on  the  date  be¬ 
low  stated,  being  mailed  to  the  following  parties : 

W.  P.  Stuart, 

Cortez  and  Goodwin  Sts.,  New  Applicant 

Prescott,  Arizona. 

Southwest  Broadcasting  Co.,  New  Applicant 

129  S.  Cortez  St.,  for  permit  for  station  to 

Prescott,  Arizona.  operate  on  1500  kc  frequency. 

Copy  to : 

Fisher,  (Southwest  Brdcstg.  Co.) 

If  for  any  reason  the  applicant  does  not  desire  a  hear¬ 
ing,  he  should  notify  the  Secretary  immediately  so  that 
notices  sent  to  other  parties  may  be  cancelled. 

Dated  at  Washington,  D.  C.  April  24,  1936. 

FEDERAL  COMMUNICATIONS  COMMISSION 

JOHN  B.  REYNOLDS, 

MBA/ch  Acting  Secretary. 

Form  No.  107-M 
Revised  7-1-34 
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Before  the  Federal  Communications  Commission 
Washington,  D.  C. 

File  No.  B5-P-866 
Docket  No.  3906 

In  Re  Application  of  W.  P.  Stuart  (New) 

For  Construction  Permit 
Location  Prescott,  Arizona 

Operating  Assignment  Specified 
Frequency  1500  kc 

Power  100  watts 

Hours  of  operation  Unlimited 

Appearance,  Statement  and  Affidavit 

I.  Appearance 

Comes  now  W.  P.  Stuart,  Prescott,  Arizona  by  his  attor¬ 
ney,  Frank  Stollenwerck,  and  files  his  appearance  and  state¬ 
ment  of  facts  which  he  expects  to  prove  at  the  hearing  on 
the  above-designated  application. 

The  applicant,  through  his  attorney,  states  that  he  de¬ 
sires  to  be  heard  in  connection  with  this  application,  and  he 
will  appear  in  the  offices  of  the  Federal  Communications 
Commission,  Washington,  D.  C.,  at  the  hour  of  10:00  A.  M. 
June  5,  1936,  or  at  such  other  time  as  the  Commission  may 
properly  designate. 

This  applicant  further  states  that  he  will  introduce  tes¬ 
timony  to  support  the  above-designated  application,  and 
that  he  desires  to  examine  and  to  cross-examine  witnesses 
and  to  refute  any  testimony  which  may  be  introduced  in  op¬ 
position  to  the  granting  of  this  application. 

II.  Statement  of  Facts  Expected  to  be  Proved 

At  the  above-mentioned  hearing,  the  applicant  will  intro¬ 
duce  testimony  tending  to  establish  and  prove  the  follow- 
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1.  That  the  applicant  is  legally,  technically,  financially 
and  otherwise  qualified  to  construct  and  operate  the  pro¬ 
posed  station. 

2.  That  there  is  a  need  and  demand  for  the  requested 

service  in  the  area  proposed  to  be  served. 

95  3.  That  this  application  may  be  granted  within  the 
purview  of  Section  307  of  the  Communications  Act 

of  1934  and  the  Regulations  of  the  Commission  as  to  quota. 

4.  That  the  interests  of  no  other  stations  will  be  adversely 
affected  bv  reason  of  interference. 

5.  That  the  granting  of  this  application  will  better  serve 
public  interest  and  necessity  than  would  the  granting  of  the 
pending  application  in  the  same  territory  with  which  con¬ 
flict  would  be  had  by  reason  of  interference,  i.  e.,  South¬ 
western  Broadcasting  Co.,  B5-P-865. 

6.  That  the  site  at  which  the  applicant  proposes  to  con¬ 
struct  and  operate  the  proposed  station  will  be  satisfactory 
to  the  Commission. 

7.  That  the  antenna  and  all  other  equipment  which  the 
applicant  proposes  to  use  will  comply  in  all  respects  with 
the  Rules  and  Regulations  of  the  Commission,  particularly 
Rule  131,  and  that  the  proposed  equipment  will  render 
proper  and  satisfactory  service. 

8.  That  business  and  economic  conditions  in  the  territory 
sought  to  be  served  are  such  that  a  broadcast  station  such 
as  that  proposed  by  this  applicant,  would  be  selfsupporting. 

9.  That  the  granting  of  this  application  will  serve  public 
interest,  convenience  and  necessity. 

10.  And  such  other  facts  which  in  the  development  of  the 
case  may  prove  relevant,  material  and  pertinent  thereto. 

Respectfully  submitted, 

W.  P.  STUART 

By  FRANK  STOLLENWERCK 
May  14,  1936  Attorney 

96  III.  Verification 

City  of  Washington 

District  of  Columbia  ss: 

Frank  Stollenwerck,  being  first  duly  sworn  upon  his  oath, 
deposes  and  says  that  he  is  the  attorney  for  W.  P.  Stuart, 
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and  that  the  facts  stated  in  the  foregoing  Appearance  are 
true  of  his  own  knowledge,  except  as  to  such  statements  as 
are  therein  stated  on  information  and  belief,  and  as  to 
such  statements  he  believes  them  to  be  true. 

FRANK  STOLLENWERCK 

NOTE : 

See  Notary’s  Certificate  below. 

Subscribed  and  sworn  to  before  me,  a  Notary  Public  in 
and  for  the  District  of  Columbia,  this  14th  day  of  May,  1936. 

CATHARINE  S.  WILTON 

(Seal)  Notary  Public ,  D.  C. 

My  commission  expires  May  31,  1938 

IV.  Affidavit  of  Service 

City  of  Washington 

District  of  Columbia  ss: 

Frank  Stollenwerck,  being  upon  his  oath  first  duly  sworn, 
says  he  is  the  attorney  of  W.  P.  Stuart,  and  that  on  the 
14th  day  of  May,  1936,  he  deposited  in  the  United  States 
Mails  at  Washington,  D.  C.,  by  Registered  Mail,  sealed 
envelopes,  properly  addressed,  and  containing  a  true  and 
correct  copy  of  this  Appearance,  Statement  and  Affidavit, 
to  each  of  the  parties  notified  in  the  Commission’s  Notice 
of  Hearing  in  Docket’  No.  3906. 

FRANK  STOLLENWERCK 

Subscribed  and  sworn  to  before  me,  a  Notary  Public  in 
and  for  the  District  of  Columbia,  this  14th  day  of  May,  1936. 

CATHARINE  S.  WILTON 

Notary  Public,  D.  C. 


(Seal) 
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File  No.  B5-P-866 
Docket  No.  3906 

Tn  Re  Application  of:  W.  P.  Stuart,  (New) 

For :  Construction  Permit 
Dated:  12/14/35 

Class  of  Service  &  Station :  Broadcast 
Location:  Prescott,  Arizona 

Operating  Assignment  Specified: 

Frequency . 1500  kc 

Power . 100  watts 

Hours  of  operation . Unlimited  time 

! Answer  of  Respondent ,  Southwest  Broadcasting  Company, 

Prescott,  Arizona . 

The  Southwest  Broadcasting  Co.,  applicant  for  a  new  sta¬ 
tion  at  Prescott,  Arizona,  and  respondent  in  the  above  en¬ 
titled  matter  hereby  enters  its  appearance  and  answer  and 
states  that  it  desires  to  be  heard  on  June  5,  1936  at  the 
office  of  the  Commission  in  Washington,  D.  C.  with  regard 
to  the  above-entitled  application  for  construction  permit. 
At  such  hearing,  the  respondent  reserves  the  right  to  in¬ 
troduce  testimonv  and  to  cross-examine  all  witnesses  with 
reference  to  the  facts  proposed  to  be  proven  in  the  appli¬ 
cant’s  appearance  and  statement  and  proposes  to  prove 
therefrom  the  following  facts : 

1.  That  the  applicant  is  not  legally,  technically  and  finan¬ 
cially  or  otherwise  qualified  to  own  and  operate  the  pro¬ 
posed  station. 

2.  That  the  granting  of  this  application  will  aggrieve  and 
adversely  affect  the  rights  of  the  Southwest  Broadcast 
ing  Co.,  an  applicant  for  a  new  station  at  Prescott,  Arizona, 
to  operate  on  the  frequency  of  1500  kc. 
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3.  That  the  granting  of  the  above-mentioned  application 
will  not  serve  the  public  interest,  convenience  and  necessity. 

4.  That  the  respondent  neither  admits  nor  denies  the 
matter  set  forth  in  the  applicant’s  “Statement  of  Facts  to 
be  Proved”,  but  leaves  applicant  to  its  proof  thereof  and 
desires  to  be  heard  in  conjunction  therewith. 

5.  And  such  other  and  further  material  facts  as  may  be 
pertinent  to  the  issues  in  this  matter. 

SOUTHWEST  BROADCASTING  CO. 

By  BEN  S  FISHER 
Attorney 

Washington 

District  of  Columbia  ss: 

Ben  S.  Fisher,  being  first  duly  sworn  on  oath  deposes  and 
says  that  he  is  the  attorney  for  the  Southwest  Broadcast¬ 
ing  Co.,  applicant  for  a  new  station  at  Prescott,  Arizona, 
and  respondent  in  the  above  entitled  matter  and  that  the 
facts  in  the  foregoing  answer  are  true  and  correct  to  the 
best  of  his  knowledge  and  belief  except  as  to  such  state¬ 
ments  as  are  therein  stated  to  be  on  information  and  belief 
and  as  to  such  statements,  he  believes  them  to  be  true  and 
correct.  And  that  he  has  this  day  forwarded  by  registered 
mail,  postpaid,  a  true  and  correct  copy  of  this  Answer  of 
Respondent  to  each  of  the  parties  listed  on  the  Commis¬ 
sion’s  Notice  of  Hearing,  dated  April  24,  1936. 

BEN  S  FISHER 


Subscribed  and  sworn  to  before  me  this  16th  day  of  May, 
1936. 


FANNY  E.  FREEMAN 

(Seal)  Notary  Public 


My  commission  expires  1/14/39. 
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Federal  Communications  Commission 
Washington,  D.  C. 

File  No.  B5-P-866 

Docket  No.  3906 


In  re  Application  of  W.  P.  Stuart  (New) 
For  Construction  Permit 
Location  Prescott,  Arizona 

Operating  Assignment  Specified 
Frequency  1500  kc 
Power  100  w 

Hours  of  Operation  Unlimited 

Order  to  Take  Depositions 


Under  the  written  request  of  the  above-named  applicant 
to  take  depositions  in  the  above  entitled  matter,  in  compli¬ 
ance  with  Rule  106.22,  it  is  ordered  that  the  testimony  of: 


W.  P.  Stuart 
Grace  M.  Sparkes 
Charles  F.  Parker 
(S'.  Douglas  Walters 
Joe  Heap 
jCarl  Hickerson 
Grace  Chapman 
W.  E.  Patterson 
A.  H.  Favour 
Charles  Ewing 
Helen  McNutt 
M.  B.  Hazeltine 
Harry  Disc 
James  Whetstine 
Charles  Robb 

J.  W.  Walden 
Dr.  Joseph  McNally 
Sid  Wright 
Harry  Raber 
Harry  Harter 
R.  R.  Patterson 


Prescott-Courier 

201  S.  Pleasant 
216  E.  Gurley 
507  W.  Gurley 
221  S.  Cortez 

Mile  High  Addition 
148  N.  Pleasant 
1st  Nat.  Bank  Bldg. 
Bank  of  Arizona  Bldg. 
Valley  Bank  Bldg. 
Highland  Ave. 

202  S.  Mt.  Vernon 
Yavapai  Motors 
236  S.  Mt.  Vernon 
336  S.  Mt.  Vernon 

Prescott-Courier 
Elks  Building 
131  S’.  Pleasant 
378  Park  Ave. 

155  S.  Summit 
Robinson  Blvd. 
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Kitty  Crossman 
Del  Kuehne 
Merle  Allen 
George  Hill 
Bob  Connell 
Bill  Reeves 
L.  V.  Seares 
William  Byers 
Ben  Silverman 


341  S.  Mt.  Vernon 
707  E.  Guriev 
433  Beach  Place 
335  Park 
242  S.  Mt.  Vernon 
1412  Oregon  Ave. 
306  S.  Mt.  Vernon 
120  N.  Alarcon  St. 
St.  Michael  Hotel 


be  taken  in  conformity  with  Rule  106.24  before  Florence  E. 
Gentry,  a  Notary  Public  or  some  other  officer  authorized 
to  administer  oaths  at  the  office  of  Mr.  Albert  M.  Crawford, 
Bank  of  Arizona  Building,  Prescott,  Arizona,  or  at  such 
other  place  as  the  parties  may  agree  upon  on  May  28,  1936, 
beginning  at  10:00  A.  M.  and  continuing  thereafter  from 
day  to  day  until  concluded.  Said  deponents  will  testify  as 
to  the  legal,  technical,  financial  and  other  qualifications  of 
applicant,  as  to  need  of  proposed  service,  the  character  of 
programs  proposed,  and  estimated  income  of  the  proposed 
station.  Said  testimony  will  be  transcribed  and  executed 
in  conformity  with  Rule  106.24  and  filed  with  the  Commis¬ 
sion  in  duplicate,  at  its  office  in  Washington,  D.  C.,  not  less 
than  five  days  before  the  date  of  said  hearing. 

PROVIDED,  HOWEVER,  that  said  depositions  shall  be 
open  to  any  and  all  objections  that  may  be  made  by  the 
Commission  or  any  party  in  interest  at  the  time  of  their 
introduction  in  evidence. 


FEDERAL  COMMUNICATIONS  COMMISSION 

by :  JOHN  B.  REYNOLDS 
Acting  Secretary 


May  15  1936 
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103  Before  the 

Federal  Communications  Commission 
(Broadcast  Division) 
i  Washington,  D.  C. 

June  5,  1936 


Docket  No.  3797. 

In  the  Matter  of 

Petition  of  Southwest  Broadcasting  Co. 

Prescott,  Ariz. 

Call  Letters:  NEW 

Application  for  construction  permit: 
frequency  requested,  1500  kc; 
power  requested,  100  w.,  250  w.  LS ; 
unlimited  time. 

Other  Participants : 

W.  P.  Stuart,  Prescott,  Ariz. 


Docket  No.  3906. 

In  the  Matter  of 

Petition  of  W.  P.  Stuart, 

Prescott,  Ariz. 

Call  Letters :  NEW 

Application  for  construction  permit: 
frequency  requested  1500  kc; 
power  requested  100  watts; 
unlimited  time. 

Other  Participants: 

Southwest  Brdcstg.  Co,  Prescott,  Ariz. 


The  above-entitled  matter  came  on  for  hearing  before 
Examiner  P.  W.  Seward  in  Room  7121,  Interstate  Com¬ 
merce  Commission  Building,  at  10  o’clock  a.  m. 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  73 


104  Appearances : 

On  behalf  of  the  Commission : 

Tyler  Berry,  Esq. 

On  behalf  of  the  Applicant  Southwest  Brdcstg.  Co : 
Ben  S.  Fisher,  Esq., 

501  Southern  Building,  Washington,  D.  C. 

On  behalf  of  the  Applicant  W.  P.  Stuart: 

Frank  Stollenwerck,  Esq., 

704  National  Press  Building,  Washington,  D.  C. 


Proceedings 

The  Examiner:  Docket  No.  3797.  Southwest  Broadcast¬ 
ing  Company,  Prescott,  Arizona,  application  for  construc¬ 
tion  permit.  Is  that  applicant  present  and  ready? 

Mr.  Fisher:  The  applicant  is  ready. 

The  Examiner:  Others  notified,  W.  P.  Stuart,  Prescott, 
Arizona. 

Mr.  Stollenwerck:  Present  and  ready. 

The  Examiner :  In  Docket  No.  3909,  W.  P.  Stuart,  Pres¬ 
cott,  Arizona,  for  construction  permit. 

Mr.  Stollenwerck:  The  applicant  is  present  and  ready. 

The  Examiner:  Other  participants,  the  Southwest 
Broadcasting  Company.  Yon  are  present  and  ready,  Mr. 
Fisher,  in  that  case? 

Mr.  Fisher:  Yes,  sir. 

The  Examiner:  Are  there  any  preliminary  motions  or 
matters  to  be  disposed  of? 

Mr.  Fisher:  Not  on  our  part. 

The  Examiner:  The  hearings  on  these  applica- 
105  tions  will  be  consolidated  because  each  applicant  is 
asking  for  the  same  frequency  and  to  locate  a  broad¬ 
casting  station  in  the  same  city.  All  witnesses  will  please 
stand  up  and  be  sworn  in  these  cases. 

(The  witnesses  were  sworn.) 

Mr.  Fisher:  At  this  time,  your  Honor,  on  behalf  of  the 
applicant  in  Docket  No.  3797  I  would  like  to  introduce  dep¬ 
ositions  taken  in  conformity  with  the  Commission’s  order 
at  Prescott,  Arizona,  taken  on  the  28th  day  of  May,  1936, 
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received  back  at  the  Commission  on  June  1,  1936,  last  Mon¬ 
day,  and  ask  at  this  time  that  these  two  copies  be  admitted 
into  the  evidence,  with  the  usual  objections  as  to  any  hear¬ 
say  or  irrelevant  matters. 

Mr.  Stollenwerck :  Mr.  Examiner,  I  would  like  to  have 
Mr.  Fisher  enlighten  me.  I  had  the  information  that  they 
were  to  be  taken  on  the  18th. 

Mr.  Westervelt :  That  is  right.  Mr.  Fisher  said  on  the 
28th.  We  started  on  the  18th. 

Mr.  Stollenwerck:  The  date  is  in  accordance  with  the 
order,  I  take  it. 

Mr.  Fisher:  You  started  on  the  18th? 

Mr.  Westervelt:  Yes. 

I  Mr.  Fisher:  We  will  correct  that  to  the  18tli  instead  of 
the  28th. 

Mr.  Stollenwerck:  Ours  was  on  the  28th  and  I  understood 
this  was  10  days  prior  to  ours. 

Mr.  Westervelt :  That  is  correct. 

The  Examiner:  Are  there  any  objections,  gentlemen? 

Mr.  Stollenwerck:  There  are  no  objections  except 
1,06  the  usual  objections,  as  to  materiality,  relevancy,  and 
competency. 

The  Examiner:  Immaterial,  irrelevant  and  incompetent 
ipatter  will  not  be  considered.  Otherwise  the  depositions 
will  be  admitted. 

(The  depositions  of  the  following  named  witnesses  were 
offered  and  received  in  evidence:  Albert  Stetson,  R.  L. 
Webb,  C.  D.  Rhodes,  G.  Norman  Hoffman,  C.  E.  Lawrence, 
W.  E.  Chambers,  Grace  M.  Sparkes,  George  F.  Backe,  Al¬ 
fred  W.  Nichols,  Charles  Franklin  Parker,  Donald  R.  Shel¬ 
don,  Sidney  L.  Wright,  Carl  A.  Brown,  M.  M.  Allen,  Ken¬ 
yon  Trengrove,  Ralph  C.  Hooker,  Claude  H.  S.  Bate,  Charles 
G.  Riebling,  Gary  0.  Vyne,  Hanry  S.  Stepan,  George  S. 
Hill,  Sam  Cooper,  Roderick  B.  Johnson,  Carl  E.  Bauer,  M. 
F.  Kuhne,  A.  Marvin  Payne  and  W.  J.  Cline.) 

Whereupon  R.  B.  Westervelt  a  witness  called  on  behalf 
of  the  Applicant,  having  been  first  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows : 
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Direct  Examination 
By  Mr.  Fisher: 

Q.  Mr.  Westervelt,  will  you  state  your  name,  your  occu¬ 
pation  and  your  residence ?  A.  R.  B.  Westervelt,  lawyer, 
Prescott,  Arizona. 

Q.  How  long  have  you  been  an  attorney?  A.  Since  1917. 
Q.  How  long  have  you  lived  in  Prescott,  Arizona?  A. 
Approximately  20  years,  since  1916. 

107  Q.  And  have  you  practiced  law  there  all  during  that 
time?  A.  Continuously. 

Q.  And  sometime  last  year  you  and  your  associates 
formed  a  corporation  for  the  purpose  of  requesting  an  ap¬ 
plication  for  a  license  for  a  broadcast  station  at  Prescott, 
Arizona?  A.  Yes,  sir,  we  did. 

Q.  Will  you  just  state  the  name  of  the  corporation?  A. 
Southwest  Broadcasting  Company. 

Q.  And  pursuant  thereto  were  articles  of  incorporation 
secured  from  the  State  of  Arizona?  A.  Yes,  sir. 

Mr.  Fisher:  I  ask  to  have  this  marked  Applicant’s  Ex¬ 
hibit  No.  1. 

(The  document  referred  to  was  marked  ‘‘Applicant’s  Ex¬ 
hibit  No.  1,  Docket  No.  3797,”  for  identification.) 

Bv  Mr.  Fisher: 

Q.  Handing  you  herewith  Applicant’s  Exhibit  No.  1  for 
identification  I  will  ask  you  if  that  is  such  a  copy  of  the 
articles  properly  certified  to  by  the  Secretary  of  State  of 
Arizona.  A.  Yes,  sir. 

Mr.  Fisher:  At  this  time,  your  Honor,  I  wish  to  intro¬ 
duce  the  articles  of  incorporation  of  the  applicant  corpor¬ 
ation. 

The  Examiner:  Are  there  any  objections,  gentlemen? 
Mr.  Berry,  do  you  wish  to  examine  this  copy  of  the  exhibit? 

Mr.  Berry:  No,  if  your  Honor  please.  I  take  it 

108  if  there  will  be  anv  irrejrularitv  there  will  be  no  dis- 
pute  about  correcting  it.  We  will  check  it  as  to  that. 

Mr.  Fisher :  There  is  a  copy  in  the  file. 

The  Examiner:  Any  objections,  Mr.  Stollenwerck? 

Mr.  Stollenwerck:  No  objections. 

The  Examiner :  It  may  be  admitted. 
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(The  document  referred  to  was  received  in  evidence, 
marked  “Applicant’s  Exhibit  No.  1,  Docket  No.  3797,”  and 
is  filed  with  the  transcript  in  the  possession  of  the  Commis¬ 
sion.) 

Bv  Mr.  Fisher: 

* 

Q.  Just  briefly,  what  is  the  amount  that  this  corporation 
is  incorporated  for?  A.  $25,000. 

Q.  Consisting  of  how  many  shares  of  stock?  A.  Consist¬ 
ing  of  $100  a  share. 

"Q.  250  shares?  A.  250  shares. 

Q.  Now,  will  you  tell  who  the  stockholders  are  in  this 
corporation?  A.  The  stockholders  in  the  corporation  are 
C.  E.  Lawrence — 

Q.  Just  briefly  describe  each  one  of  them  very  briefly, 
who  they  are  in  the  community  that  they  live  in.  A.  Mr. 
Lawrence  is  the  owner  of  the  Eagle  Drug  Store  in  Pres¬ 
cott  and  is  also  interested  with  his  father  in  the  Lawrence 
Cleaners,  and  with  his  mother  in  the  Style  Shoppe  in  Pres¬ 
cott. 

Q.  He  is  merchant  there?  A.  A  merchant,  yes, 
109  sir.  G.  Norman  Hoffman  is  another  stockholder. 

He  is  president  of  the  E.  A.  Kastner  Grocers,  the 
owner  of  75  per  cent  of  the  stock  in  the  grocery  there,  and 
this  grocery  holds  the  franchise  for  the  Pigglv  Wiggly 
Products  in  Prescott.  He  has  been  there  for  30  years. 

Another  stockholder  is  R.  L.  Webb,  president  of  the  Webb 
Motors,  Incorporated,  and  a  majority  stockholder  in  that 
corporation. 

iThe  Webb  Motors  are  the  authorized  dealers  for  Ford 
Products  in  Prescott. 

C.  D.  Rhodes  is  another  stockholder  and  is  a  co-partner 
in  the  McLaughlin  Coal  Company  with  his  sister-in-law. 

Albert  Stetson  is  another  stockholder.  He  formerly  owned 
an  interest  in  the  Studio  Theatre  in  Prescott  but  has  re¬ 
cently  sold  that.  He  still  owns  a  fourth  interest  in  the 
Studio  Theatre  and  he  is  a  stockholder. 

Then  there  is  myself. 

!Q.  Now,  do  you  six  all  have  equal  shares  in  this  corpor¬ 
ation  ?  A.  Yes. 

Q.  All  have  subscribed  for  an  equal  amount  of  stock  ?  A. 
Yes,  sir. 
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Q.  You  yourself,  Mr.  Westervelt,  are  you  a  citizen  of 
the  United  States?  A.  Yes,  sir. 

Q.  Are  all  of  the  other  stockholders  citizens  of  the 

110  United  States?  A.  They  are. 

Q.  And  with  reference  to  all  of  the  other  stock¬ 
holders,  were  their  depositions  taken  in  this  case?  A.  Yes, 
sir. 

Q.  And  it  appears  in  the  record  of  the  depositions  that 
have  been  put  in?  A.  Yes,  sir. 

Q.  Now,  just  briefly,  what  is  your  plan  of  organization, 
as  to  the  amount  of  money  put  up,  and  so  forth,  your  plans 
of  organization  primarily?  A.  Well,  I  will  try  and  answer 
that  for  you,  and  if  I  do  not  get  it  in  correct  sequence  you 
let  me  know. 

We  organized  this  company,  the  Southwest  Broadcasting 
Company,  for  the  sole  and  only  purpose  of  operating  a 
radio  station  at  Prescott.  It  was  organized,  as  the  record 
will  show,  for  $25,000,  and  each  of  the  six  stockholders  sub¬ 
scribed  for  $2,000  of  stock  each. 

Q.  $2,000,  or  20  shares?  A.  Twenty  shares  each,  $2,000, 
and  we  have  $10,000  cash  in  the  bank. 

Q.  We  have  a  financial  statement  with  reference  to  that. 
I  was  asking  more  about  the  organization,  as  to  how  much 
each  one  took,  when  you  organized,  and  the  purpose  of  the 
organization.  A.  We  organized  in  July  last  year  and  we 
each  took  20  shares  of  stock  to  start  with,  with  the  under¬ 
standing  and  agreement  that  if  that  was  not  sufficient  we 
would  subscribe  to  further  stock. 

The  Examiner:  The  other  stock  is  remaining  in 

111  the  treasury? 

The  Witness:  Yes. 

Mr.  Fisher :  I  will  come  to  that  in  a  minute,  your  Honor. 

The  Examiner:  All  right. 

By  Mr.  Fisher: 

Q.  Then  you  filed  this  particular  application  at  what 
time?  A.  This  application  was  filed  in  October,  1935. 

Q.  And  pursuant  to  the  financial  arrangements  that  you 
made,  was  the  cash  put  up  in  the  bank?  A.  Yes,  sir. 

Q.  And  have  you  prepared  a  financial  statement  of  the 
Southwest  Broadcasting  Company?  A.  Yes,  sir. 

Q.  As  of  this  date,  as  it  exists  now?  A.  Yes,  sir. 
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!  Mr.  Fisher:  I  ask  to  have  this  marked  Applicant’s  Ex¬ 
hibit  No.  2. 

(The  document  referred  to  was  marked  “Applicant’s 
Exhibit  No.  2,  Docket  No.  3797,”  for  identification.) 

Bv  Mr.  Fisher: 

* 

Q.  I  hand  you  herewith  Applicant’s  Exhibit  No.  2  for 
identification  and  ask  vou  if  that  is  the  financial  statement 
that  you  have  prepared  showing  the  assets  and  liabilities 
as  of  this  date.  A.  Yes,  sir,  it  is. 

Q.  What  does  that  show  as  actual  cash  put  up?  A. 

$10,000. 

112  Q.  And  the  stock  subscriptions?  A.  Altogether 

$12,000  in  stock  subscriptions. 

Q.  Are  the  only  liabilities  at  this  time  the  actual  stock 
issued?  A.  Yes,  sir. 

Q.  Has  that  stock  been  issued  to  each  one  of  the  stock¬ 
holders?  A.  Yes,  sir. 

Mr.  Fisher:  At  this  time  we  introduce  Applicant’s  Ex¬ 
hibit  No.  2,  your  Honor. 

The  Examiner:  You  mean  $10,000  worth  of  it  has  been 
issued? 

The  Witness:  Yes,  sir. 

The  Examiner:  Are  there  any  objections,  gentlemen? 

Mr.  Stollemverck :  No  objections. 

The  Examiner :  It  may  be  admitted. 

(The  document  referred  to  was  received  in  evidence, 
marked  “Applicant’s  Exhibit  No.  2,  Docket  No.  3797,”  and 
is  filed  with  the  transcript  in  the  possession  of  the  Commis¬ 
sion.) 

By  Mr.  Fisher: 

Q.  I  notice  you  have  capital  stock  issued  $12,000.  I  think 
his  Honor  ask  you  whether  only  $10,000  has  been  issued. 
That  amount  has  been  paid  for?  A.  That  amount  has  been 
paid  for. 

Q.  The  other  $2,000,  whose  stock  is  that?  A.  That  is 
mine. 

1  Q.  What  is  the  plan  with  reference  to  that  ?  A.  I  am  tak¬ 
ing  care  of  all  the  expenses  as  to  this  application,  and  so 
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forth.  When  I  render  them  the  statement  I  will  pay 

113  the  difference  and  will  get  my  stock. 

Q.  What  arrangements,  if  any,  have  been  made 
with  reference  to  the  balance  of  the  stock  in  this  corpora¬ 
tion  above  the  $12,000  that  has  been  subscribed?  A.  We 
have  an  agreement,  the  six  of  us,  that  if  any  additional 
money  is  needed,  if  we  are  successful  in  getting  the  license 
and  additional  money  is  needed  for  the  operation  of  that 
station,  we  will  subscribe  for  it  as  it  is  needed. 

Q.  Each  one  putting  up  the  pro  rata  share?  A.  Each 
one  putting  up  the  pro  rata  share. 

Q.  To  the  full  $25,000  if  necessary?  A.  If  necessary, 
yes,  sir. 

Q.  Now,  with  reference  to  the  equipment  that  is  proposed 
here,  Mr.  W7estervelt  in  this  application,  what  type  of 
equipment  is  proposed  ?  A.  What  they  call  a  composite  set. 

Q.  Just  explain  what  that  equipment  consists  of,  your 
reasons  for  putting  it  in  in  that  manner  in  the  original  ap¬ 
plication.  A.  Well,  this  equipment  that  we  specify  in  our 
application  was  equipment  that  belonged  to  the  station  that 
operated  formerly,  and  at  the  time  the  application  was  made 
we  hought,  if  we  could  get  a  voluntary  assignment  of  the 
license,  we  could  improve  that  equipment  and  it  would  be 
satisfactory  to  the  Commission. 

Q.  As  a  matter  of  fact  was  there  another  station  in  Pres¬ 
cott  a  year  or  two  ago?  A.  Yes,  sir,  known  as  KPJM. 

114  Q.  Did  that  go  out  of  existence?  A.  Yes,  sir,  that 
was  taken  off  the  air  I  think  on  the  25th  day  of  No¬ 
vember,  1935. 

Q.  Did  you  folks  formerly  have  in  mind  the  continuation 
of  that  station,  did  you  contemplate  the  continuation  of 
that  station?  A.  Yes. 

Q.  And  then  you  changed  that  to  an  application  of  your 
own,  when  it  went  off  the  air?  A.  Yes,  sir. 

Q.  With  reference  to  this  equipment,  have  you  made  any 
other  plans  with  reference  to  the  equipment?  A.  Yes. 

Q.  W7hat  are  the  plans?  A.  W7e  called  in  the  represen¬ 
tative  in  Los  Angeles  of  the  R.  C.  A.  people  and  made  ar¬ 
rangements  that  if  we  got  a  license  we  would  buy  from  him 
a  complete  R.  C.  A.  outfit  costing  $5,700. 

Q.  What  is  the  approximate  amount  you  intend  to  put 
into  the  station? 
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The  Examiner:  You  mean  when  it  is  ready  to  go  on 
the  air? 

Mr.  Fisher:  Yes,  when  it  is  ready  to  go  on  the  air,  the 
approximate  amount. 

A.  Well,  approximately  I  should  judge  about  $7,500. 

By  Mr.  Fisher: 

Q.  That  is  what  you  have  in  mind  ?  A.  That  is  what  we 
have  in  mind.  That  maybe  wrong,  we  may  have  to  put  more 
money  into  it  than  that. 

115  Q.  That  is  one  reason  you  put  up  the  $10,000  cash? 
A.  Yes,  because  we  know  what  we  are  going  to  have 

to  pay  for  the  R.  C.  A.  equipment. 

Q.  Then  in  the  event  the  application  is  granted,  if  the 
composite  equipment  is  not  satisfactory,  you  will  secure 
the  R.  C.  A.  equipment,  is  that  your  plan?  A.  Yes,  sir,  and 
to  be  installed  by  the  engineer  for  the  R.  C.  A.  people. 

Q.  Now,  with  reference  to  the  transmitter  site,  what  are 
your  arrangements  with  reference  to  that?  A.  We  have, 
I  believe,  in  our  application  here  a  site,  and  if  this  site, 
is  not  satisfactory  we  will  secure  one  that  is  satisfactory 
to  the  Commission. 

i  Q.  And  as  to  studio  locations,  have  you  given  any  study 
to  that  ?  A.  Yes.  We  have  nothing  definite,  but  we  have  a 
sort  of  an  understanding  with  the  Hassayampa  Hotel  Com¬ 
pany. 

Q.  Now,  where  is  that  located?  Just  explain  that.  A. 
It  is  located  right  in  the  heart  of  the  city,  right  on  the  main 
street. 

Q.  Is  that  the  biggest  hotel  there?  A.  That  is  the  big¬ 
gest  hotel  there. 

Q.  Now,  with  reference  to  advertising,  Mr.  Westervelt 
was  there  a  list  of  advertisers  put  in  the  depositions?  A. 
Yes,  sir. 

Q.  By  Mr.  Stetson?  A.  Yes,  sir. 

Q.  Is  Mr.  Stetson  and  the  other  men  more  or  less  affili¬ 
ated  with  you  in  the  preliminary  plans  of  this  sta- 

116  tion?  A.  Yes,  sir. 

Q.  And  you  conferred  with  him  on  all  these  mat¬ 
ters?  A.  Yes,  sir. 

!  Q.  And  these  advertisers,  do  you  remember  approxi¬ 
mately  how  many  were  put  in  the  record  by  deposition  ?  A. 
I  think  about  eight  or  ten,  by  deposition. 
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Q.  You  mean  by  eight  or  ten  that  actually  testified?  A. 
Actually  testified,  and  later  they  put  in  about  27  or  28. 

Q.  Have  you  personally  contacted  any  of  that  list  with 
reference  to  their  interest  in  advertising  in  the  event  this 
application  is  granted?  A.  Practically  all  of  them. 

Q.  With  reference  to  your  partners,  are  any  of  them  busi¬ 
ness  men  that  would  be  interested  in  advertising  in  this 
enterprise?  A.  Yes,  there  are  four.  Lawrence — 

The  Examiner  (Interposing) :  You  need  not  name  them. 

The  Witnes :  Four. 

By  Mr.  Fisher : 

Q.  What,  if  any,  arrangements,  have  you  made  with  them 
with  reference  to  advertising?  A.  Well,  we  have  no  partic¬ 
ular  arrangements  made  with  them,  but  they  are  all  going 
to  use  the  station  just  as  soon  as  it  is  ready. 

Q.  Has  that  been  talked  over?  A.  Yes,  that  has  been 
talked  over.  We  are  going  to  use  that  as  a  nucleus 
117  to  start  out  with,  something  that  is  sure. 

Q.  Give  approximately  the  amount  that  they  have 
agreed  to  as  to  advertising  over  the  station.  A.  $50  to  $100 
a  month. 

Q.  Apiece?  A.  Apiece. 

Q.  Now,  have  you  made  any  study  with  reference  to 
rates  at  this  station?  A.  Yes,  sir. 

Q.  What  have  you  decided  as  approximately  the  tenta¬ 
tive  rate  per  hour  in  the  event  the  application  is  granted? 
A.  $30. 

Q.  Have  you  made  a  monthly  estimate  of  the  cost  of  op¬ 
erating  this  station?  A.  Yes,  sir. 

Q.  What  does  that  estimate  come  to  ?  A.  $1,035. 

Q.  Can  you  just  briefly  break  that  down  as  to  various 
items  of  employees  and  amounts  to  be  expended?  A.  Yes, 
sir. 

Q.  What  are  they?  A.  I  have  an  item  here  of  salaries, 
which  includes  an  engineer,  an  assistant  engineer,  a  station 
manager,  two  salesmen,  a  clerk  and  an  announcer,  $575. 
Lights  and  power  $75.  Telephone,  $15.  Music,  that  is,  on 
contract  and  commission  with  a  nationally-known  concern. 
The  Composers  $60.  News  service,  $80.  Transcription 
service  $100.  Talent,  $100.  Miscellaneous  expense,  stamps 
and  stationery,  $30. 
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118  Q.  Making  a  total  of  $1,035?  A.  Yes,  sir. 

Q.  Now,  you  mentioned  talent  there  of  $100.  What 
are  your  plans  with  reference  to  talent?  A.  Well,  we  hope 
and  we  plan  that  people  that  advertise  will  pay  for  the  tal¬ 
ent,  but  we  also  plan  in  case  we  have  to  use  some  ourselves 
we  are  making  an  allotment  for  it. 

The  Examiner:  For  sustaining  programs? 

The  Witness:  For  sustaining  programs,  yes,  sir. 

By  Mr.  Fisher: 

i  Q.  With  reference  to  free  programs,  what  is  your  idea 
about  the  talent  there?  Will  that  be  donated?  A.  Yes,  sir. 

Q.  That  will  be  vour  plan  with  reference  to  that?  A. 
Yes. 

i  Q.  Now,  with  reference  to  the  monthly  income,  have  you 
made  any  estimate  of  your  income  per  month?  A.  Yes,  sir. 

Q.  On  the  basis  of  the  advertisers  that  you  have  discussed 
the  matter  with?  A.  And  from  our  study  of  the  situation, 
I  mean  what  we  think  we  feel  we  can  do. 

Q.  What  do  you  estimate  the  income  at?  A.  We  esti¬ 
mate  it  to  be  about  $1,500. 

Q.  A  month?  A.  Yes,  sir. 

Q.  With  reference  to  personnel,  Mr.  Westervelt,  I  be¬ 
lieve  you  have  a  list  of  the  number  you  intend  to 

119  employ,  five  or  six  full  time  employees,  is  that  it? 
A.  Yes,  sir, — seven. 

Q.  And  advertising  solicitors,  are  they  to  be  regular  em¬ 
ployees  or  on  a  commission?  A.  Commission. 

Q.  You  have  listed  those  there?  A.  Yes.  That  makes 
the  seven. 

Q.  Have  you  made  any  arrangements  for  a  full  time  sta¬ 
tion  manager,  chief  engineer,  and  those  important  jobs  in 
the  operation  of  the  station?  A.  Yes,  we  have  a  chief  engi¬ 
neer  that  lives  right  there  in  Prescott,  Franklin  E.  Brown, 
who  holds  a  license. 

The  Examiner:  What  experience  has  he  had? 

The  Witness:  Well,  he  assisted  in  building  and  install¬ 
ing  the  transmitter  and  studio  equipment  of  KPJM  in  1931. 
He  holds  a  first-class  license,  broadcast  limited.  He  has 
installed  sound  systems,  public  address  systems,  and  he  has 
completed  two  courses  in  radio,  one  with  the  International 
Correspondence  School  and  one  with  the  Television  Insti¬ 
tute. 
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The  Examiner:  Has  he  been  a  licensed  operator  contin¬ 
uously  since  1931? 

The  Witness:  Yes,  sir. 

By  Mr.  Fisher : 

Q.  With  reference  to  the  station  manager,  have  you  dis¬ 
cussed  that?  A.  Yes,  we  have  discussed  that  and  we  have 
talked  to  two  or  three.  Of  course,  we  have  made  no  definite 
commitments  because  of  the  fact  we  did  not  know  whether 
we  would  get  a  license,  but  we  will  get  and  pay  for  a 

120  first  class  man. 

The  Examiner :  You  mean  by  that  an  experienced 
radio  man? 

The  Witness :  Yes,  sir. 

The  Examiner:  You  expect  to  employ  experienced  men 
for  the  heads  of  all  departments? 

The  Witness:  Yes,  sir. 

The  Examiner:  Have  you  or  any  other  stockholder  in 
the  corporation  ever  had  any  experience  in  operating  a 
radio  broadcast  station? 

The  Witness:  No,  sir. 

The  Examiner :  All  right. 

By  Mr.  Fisher : 

Q.  Now,  with  reference  to  talent,  Mr.  Westervelt,  I  be¬ 
lieve  there  was  a  list  put  in  the  depositions  with  reference 
to  local  talent  that  is  available  for  the  station,  is  that  cor¬ 
rect?  A.  Yes,  sir. 

Q.  Are  you  familiar  with  that  list?  A.  Yes,  sir. 

Q.  What  would  you  say  with  reference  to  that  talent? 
Is  it  available  and  can  you  use  it  in  the  event  this  applica¬ 
tion  is  granted?  A.  Yes,  sir.  Prescott  is  exceptionally 
fortunate,  I  think,  in  the  amount  of  talent  we  have,  due  to 
the  fact  that  it  is  a  health  center  and  many  people  come 
there  and  eventually  reside  there,  that  is,  musicians  and 
others  who  are  talented.  We  are  extremely  fortunate  in 
that  regard,  and  the  people  are  very  public-spirited, 

121  they  respond  very  readily. 

Q.  In  addition  to  the  list  proposed  I  notice  there 
are  no  bands  listed.  Are  there  any  bands  there?  A.  Yes. 
The  city  has  a  band,  and  then  there  is  an  orchestra  at  the 
Hassayampa  Hotel,  one  at  the  Green  Frog  Restaurant,  and 
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there  is  another  one  out  at  the  Gardens,  and  one  or  two 
others  that  are  available. 

Q.  Do  you  intend  to  use  those  orchestras  in  the  operation 
of  your  station  from  time  to  time?  A.  Yes,  sir. 

Q.  With  reference  to  programs  now,  have  you  had  occa- 
i  sion  to  prepare  a  typical  daily  program  in  the  event  this 
application  is  granted?  A.  Yes,  sir. 

Mr.  Fisher:  I  ask  to  have  this  marked  Applicant’s  Ex¬ 
hibit  No.  3. 

(The  document  referred  to  was  marked  “Applicant’s  Ex¬ 
hibit  No.  3,  Docket  No.  3797,”  for  identification.) 

By  Mr.  Fisher: 

Q.  I  hand  you  herewith  Applicant’s  Exhibit  No.  3  for 
i  identification  and  ask  you  if  you  prepared  that.  A.  Yes, 
sir. 

Q.  And  I  will  ask  you  if  you  are  familiar  with  the  gen¬ 
eral  outline  there  of  the  proposed  program  that  you  pro¬ 
pose  over  this  station.  A.  Yes,  sir. 

Q.  You  have  taken  into  account  local  civic  pro- 
122  grams  of  all  natures?  A.  Yes,  sir. 

Q.  Electrical  transcriptions?  A.  Yes,  sir. 

Q.  And  these  orchestras  that  you  just  referred  to  at 
nighttime  there,  it  is  your  plan  to  use  those  from  time  to 
time?  A.  Yes,  sir. 

i  Mr.  Fisher:  At  this  time,  your  Honor,  I  wish  to  intro¬ 
duce  Applicant’s  Exhibit  No.  3. 

The  Examiner:  Any  objection,  gentlemen? 

Mr.  Stollemverck :  No  objection. 

The  Examiner:  It  may  be  admitted. 

(The  document  referred  to  was  received  in  evidence, 
marked  “Applicant’s  Exhibit  No.  3,  Docket  No.  3797,”  and 
is  filed  with  the  transcript  in  the  possession  of  the  Commis¬ 
sion.) 

By  Mr.  Fisher: 

Q.  Now,  in  reference  to  the  program,  just  briefly  com¬ 
menting  upon  some  of  the  various  matters  contained  therein, 
do  you  propose  news  service,  Mr.  Westervelt?  A.  Yes,  sir. 

Q.  One  of  the  standard  news  services?  A.  The  Radio 
Press,  I  think  it  is. 
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Q.  And  you  intend  to  give  these  news  flashes  at  various 
times  throughout  the  day  ?  A.  Yes,  sir. 

Q.  Transcription  services,  what  are  your  plans  with  ref¬ 
erence  to  that  ?  A.  Well,  we  will  get  nationally-known  ser¬ 
vice. 

123  Q.  And  civic  organizations,  what  is  to  be  your 
policy  with  reference  to  civic  organizations  in  the 

community,  such  as  Kiwanis,  Rotary,  Elks,  Chamber  of 
Commerce,  and  so  forth?  A.  We  will  be  glad  to  give  them 
whatever  time  they  want  for  their  various  programs. 

Q.  In  the  depositions  were  some  of  the  witnesses  that 
represented  these  organizations?  A.  Yes,  sir,  the  Minis¬ 
terial  Association,  Kiwanis,  Rotary,  Chamber  of  Com¬ 
merce. 

Q.  Now  the  churches,  what  is  your  policy  with  reference 
to  them?  A.  We  made  the  offer  to  the  head  of  the  Minis¬ 
terial  Association  that  if  they  would  use  our  facilities  we 
would  be  glad  to  extend  them  the  courtesy,  and  they  said 
in  the  depositions  they  would  be  glad  to  use  them. 

Q.  Sports,  do  you  intend  to  broadcast  sports  of  all  na¬ 
ture?  A.  Yes,  sir. 

Q.  Of  a  local  nature  and  otherwise?  A.  Yes,  sir. 

The  Examiner:  Will  you  broadcast  programs  from  the 
Chamber  of  Commerce? 

The  Witness:  We  will  be  glad  to,  weather  reports,  and 
whatever  they  want  to  give  us. 

By  Mr.  Fisher: 

Q.  I  notice  one  program  there  that  is  somewhat  unusual 
and  I  will  ask  you  to  explain  it.  That  is  known  as  “metals 
and  mines,,,  what  is  the  type  of  that  program?  A. 

124  That  is  an  item  that  the  Chamber  of  Commerce  pro¬ 
moted  sometime  ago.  It  has  to  do  with  the  price  of 

metals.  Nothern  Arizona  is  a  mining  country,  there  are 

lots  of  mines  there.  We  get  these  news  flashes  and  give 

them  to  the  various  mines,  as  to  what  the  prices  of  the 

metals  are,  what  mines  were  sold,  the  mines  being  looked 

at,  and  anything  of  that  kind. 

Q.  Prescott  is  a  mining  center,  it  is  a  kind  of  a  center  of 

the  mine  industrv  there?  A.  Yes. 

%/ 

Q.  With  reference  to  hospitals  and  sick  folks  that  may 
be  there,  is  Prescott  more  or  less  a  center  for  that  type  of 
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people  ?  A.  I  believe  you  could  say  that  Prescott  is  nation¬ 
ally  known  as  a  health  center.  There  are  many  sanita¬ 
riums,  particularly  the  largest  one  being  the  United  States 
Veterans’  Hospital  No.  50  just  east  of  town. 

Q.  How  far  from  town?  Is  it  a  mile  or  so  from  town? 
A.  Not  that  far.  It  is  about  10  minutes  from  town,  about 
a  half  mile.  It  has  a  capacity  of  600  patients,  300  em¬ 
ployees,  and  with  their  families  I  imagine  there  is  a  colony 
there  of  1,000  people  or  more. 

The  Examiner:  How  do  the  hospital  accommodations 
in  Prescott  compare  with  Tucson,  as  compared  to  the  popu¬ 
lation  of  each  town?  Is  it  about  the  same? 
i  The  Witness:  I  was  going  to  answer  it  is  about  the 
same.  Of  course,  Tucson  is  a  larger  town. 

The  Examiner:  Yes. 

125  The  Witness :  Fort  Whipple  is  considered  one  of 
the  biggest  military  hospitals  in  that  state.  I  would 
say  it  would  compare  favorably  with  Tucson,  in  relation 
to  the  population. 

The  Examiner:  All  right. 

The  Witness:  Then,  of  course,  there  are  many  private 
sanitariums  there.  There  are  many  people  who  are  shut 
in  and  that  is  the  only  form  of  entertainment  of  amuse¬ 
ment  that  they  have,  that  is  over  the  radio. 

By  Mr.  Fisher: 

Q.  Would  you  say  that  between  the  Government  hospi¬ 
tals  and  private  sanitariums  there  are  perhaps  1,000  to 
2,000  people  that  are  shut  in  all  the  time  in  Prescott?  A. 
Yes,  I  believe  that  would  be  a  conservative  estimate. 

Q.  Now,  with  reference  to  service  in  the  community  of 
Prescott — 

The  Examiner  (Interposing) :  Just  a  minute,  Mr. 
Fisher.  Can  you  give  us  an  idea  of  the  percentage  of  your 
programs  which  will  be  rendered  by  electrical  transcription 
and  the  percentage  by  talent,  have  you  broken  it  down  in 
that  way? 

The  Witness:  Yes,  sir.  I  have  an  estimate  to  offer  you. 

The  Examiner :  All  right. 

The  Witness:  We  plan  that  there  would  not  be  over  50 
per  cent,  and  we  hope  to  make  it  considerably  less. 

The  Examiner:  Of  what? 
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The  Witness :  Of  transcription  and  records. 

126  The  Examiner :  And  the  balance  will  be  presented 
by  talent? 

The  Witness:  Yes,  sir. 

The  Examiner:  All  right.  Proceed,  Mr.  Fisher. 

By  Mr.  Fisher: 

Q.  Now,  about  service  in  the  community,  is  there  any  ser¬ 
vice  from  any  other  stations,  and  just  what  service  is  re¬ 
ceived  there,  on  receiving  sets?  A.  Well,  the  station  that 
we  have  the  best  success  with  in  Prescott  is  KTAR  in 
Phoenix. 

Q.  About  how  far  away  is  Phoenix?  A.  113  miles. 

Q.  Is  that  the  only  station  that  comes  in  there  day  and 
night,  you  might  say?  A.  Yes,  sir,  with  the  exception  of  in 
the  evening,  under  favorable  conditions,  we  of  course  get 
some  of  the  national  broadcasts. 

Q.  I  am  talking  about  consistent  service  day  and  night 
first.  Is  that  the  only  one?  A.  KTAR,  yes,  sir. 

Q.  In  the  summertime,  at  night  and  in  the  daytime,  do 
you  have  difficulty  with  that  station  ?  A.  During  the  sum¬ 
mer  there  is  difficulty  with  the  reception.  If  you  will  per¬ 
mit  me  I  would  like  to  perhaps  give  you  a  little  picture  of 
the  situation.  Phoenix  is  113  miles  from  Prescott,  almost 
on  the  sea  level,  and  it  gets  awfully  hot  down  there  in  the 
summertime,  and  Prescott  is  a  mile  high  in  the  mountains. 

Q.  About  5,000  feet  high?  A.  About  5,000  feet 

127  high.  Unless  you  have  a  powerful  set,  when  you 
have  adverse  conditions,  that  is  heat  waves,  and 

when  you  have  electrical  storms,  and  so  forth  and  so  on, 
your  reception  is  poor. 

Q.  Even  from  this  station?  A.  Frlm  KTAR? 

Q.  Yes.  A.  Yes,  sir. 

Q.  You  get  reception  from  no  other  station  in  the  day¬ 
time?  A.  No,  sir — pardon  me.  Let  me  say  this.  Of  course 
I  do  not  want  to  be  misunderstood.  You  can  occasionally 
pull  in  a  big  station  on  a  powerful  set. 

Q.  Even  in  the  daytime?  A.  Once  in  a  while. 

The  Examiner:  How  far  are  you  from  Los  Angeles? 

The  Witness :  About  450  or  500  miles. 
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Bv  Mr.  Fisher: 

Q.  In  the  depositions  there  was  something  said  with  ref¬ 
erence  to  fading.  Is  there  considerable  fading  from 
KTAR?  A.  Yes,  sir. 

Q.  I  think  a  number  of  witnesses  testified  to  that.  A. 
Yes,  sir. 

Q.  You  are  familiar  with  that?  A.  Yes,  sir,  from  my 
own  experience. 

Q.  What  do  you  find  at  nighttime?  Is  there  any  other 
service  there?  A.  Yes,  you  can  get  Phoenix  and  you 

128  can  Los  Angeles,  Salt  Lake  City,  Denver. 

Q.  And  those  are  all  chain  stations?  A.  Those 
are  all  chain  stations,  yes,  sir. 

!  Q.  Is  there  any  local  service  of  any  kind  in  there,  Mr. 
Westervelt?  A.  No,  sir,  there  is  not. 

Q.  And  the  closest  station  is  the  little  one  at  Jerome, 
KCRJ,  is  that  correct  ?  A.  Yes.  That  is  33  miles  away. 
That  is  over  on  the  other  side  of  the  mountains. 

Q.  Did  you  ever  get  that  station?  A.  I  have  never  had 
it  since  it  has  been  on  the  air,  I  have  never  had  it  in  Pres¬ 
cott. 

i  Q.  What  is  the  approximate  population  of  Prescott,  Mr. 
'Westervelt?  A.  I  will  sav  Prescott  and  the  immediate 
suburbs  is  about  10,000. 

Q.  By  “immediate  suburbs”  you  mean  within  the  radius 
of  five  or  ten  miles?  A.  Yes,  or  a  little  less  than  that. 

Q.  Less  than  that?  A.  Yes,  sir. 

Q.  And  you  say  it  is  a  health  resort.  Does  this  tend  to 
increase  the  population  any  particular  time  of  the  year? 
A.  It  is  particularly  increased  during  the  summer  months. 
I  would  say  it  almost  doubles  during  the  summer  months, 
because  people  come  up  from  Phoenix.  For  instance,  the 
Phoenix  people  have  established  what  is  known  as 

129  the  Hassayampa  Mountain  Club.  There  are  hun¬ 
dreds  of  them  up  here,  they  come  up  there  for  the 

summer. 

Q.  It  is  a  summer  resort?  A.  Yes,  sir. 

Q.  To  get  away  from  the  heat  ?  A.  To  get  away  from  the 
heat. 

Q.  Would  you  say  then  that  at  that  time  the  population 
is  greater  than  this  10,000?  A.  Yes,  sir,  I  would  say  so. 
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The  Examiner:  Prescott  is  located  northwest  of  Wins¬ 
low,  is  it  not,  or  north? 

The  Witness :  No,  sir,  Prescott  would  be  located  south¬ 
west  of  Winslow. 

The  Examiner:  Southwest  of  Winslow? 

The  Witness :  Yes,  sir. 

The  Examiner:  I  do  not  know  how  vou  would  make  it 

* 

450  miles  from  Los  Angeles. 

The  Witness:  I  have  driven  it,  Judge.  I  know  how  far 
it  is.  Of  course  airline  it  might  be  a  little  less.  I  have 
driven  from  Los  Angeles  to  Prescott  many  times. 

The  Examiner :  Of  course  we  deal  in  air  lines. 

Mr.  Fisher:  We  deal  in  air  lines. 

The  Witness :  Of  course  that  may  be,  perhaps,  but  I  was 
thinking  about  how  far  it  was  going  over  there  by  road. 

The  Examiner:  You  had  reference  to  automobile  roads? 

The  Witness :  Yes,  sir. 

By  Air.  Fisher : 

Q.  Now,  Mr.  Westervelt,  Just  a  few  questions. 
130  Have  vou  anything  further  with  reference  to  Pres- 
cott  itself?  What  is  the  general  type  of  business  in 
the  community  and  the  surrounding  country,  is  it  farming, 
mining,  manufacturing,  or  what  is  it?  A.  Prescott  is  in  the 
heart  of  a  mining  district,  copper,  gold  and  silver,  and  also 
we  have  many  cattle  ranches,  goats,  sheep,  and  we  have 
some  dry  farmers. 

Q.  Is  it  a  trade  center  for  that  area?  A.  It  is  a  trade 
center  for  that  area,  yes,  sir. 

Q.  How  large  an  area  would  you  say  it  is  as  a  trade  cen¬ 
ter?  A.  Oh,  I  would  say  for  the  entire  county  of  Yavapai. 
Prescott  is  of  course  the  county  seat. 

Q.  How  far  does  that  extend  in  all  directions?  A.  Maybe 
100  miles. 

Q.  Of  course  Phoenix  would  be  the  trade  center  down 
that  way?  A.  Yes,  because  Yavapai  is  a  big  county.  Tak¬ 
ing  it  from  Prescott  it  is  113  miles  by  road  down  to  Phoenix. 

Q.  In  that  trade  center  or  that  trade  area,  how  many 
newspapers  arc  there,  in  Prescott?  A.  In  Prescott  Mr. 
Stuart  has  the  only  newspaper. 

Q.  Is  that  the  only  other  applicant?  A.  Yes,  sir.  That 
is  the  Prescott  Evening  Courier. 
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Q.  Is  that  the  only  daily  paper  there?  A.  Yes,  sir. 
i  Q.  Within  a  radius  of  how  many  miles  of  Prescott  is  that 
the  only  daily  newspaper  ?  A.  I  should  think  within  a  ra¬ 
dius  of  25  or  30  miles. 

131  Q.  Are  there  any  weekly  newspapers  in  Prescott? 
A.  Mr.  Stuart  has  a  weekly  paper,  yes,  sir. 

Q.  Does  he  have  a  morning  and  evening  paper,  daily 
paper?  A.  Yes,  sir,  that  goes  all  over  Northern  Arizona. 
Then  he  has  the  afternoon  edition,  then  he  has  the  weekly 
paper. 

Q.  Are  any  of  you  folks  who  are  applicants  interested  in 
the  newspapers  ?  A.  No,  sir. 

Q.  No  connection  whatsoever?  A.  No,  sir. 
i  Q.  There  is  no  other  news  outlet  in  that  territory?  A. 
No,  sir. 

Q.  For  at  least  25  miles?  A.  That  is  right. 

The  Examiner:  Do  you  have  an  interest  in  any  other 
radio  broadcast  station? 

The  Witness:  No,  sir. 

i  The  Examiner:  Do  vou  have  an  interest  in  anv  other 

*  * 

application  for  broadcast  facilities  ? 

The  Witness:  No,  sir. 

Mr.  Fisher:  That  is  all. 

i The  Examiner:  Mr.  Stollenwerck,  you  may  cross-examine. 
Cross-examination 

By  Mr.  Stollenwerck: 

Q.  Mr.  Westervclt,  I  notice  that  an  application  on  behalf 
of  the  Southwest  Broadcasting  Company  some  time  ago  for 
facilities  at  La  Junta,  Colorado  was  submitted.  Is 

132  that  the  same  Southwest  Broadcasting  Company? 
A.  No,  sir.  As  I  understand  it,  Mr.  Stollenwerck, 

that  is  a  Texas  Corporation. 

Q.  That  is  not  your  concern?  A.  No,  sir. 

Q.  It  has  an  identical  name,  I  believe.  A.  That  is  true. 
I  had  that  called  to  my  attention.  I  do  not  know  under 
what  circumstances  it  was  called  to  my  attention,  but  I  was 
able  to  answer,  when  you  asked  me,  that  it  was  a  Texas 
corporation.  I  understand  it  has  four  or  five  stations. 

Q.  I  believe  you  stated  that  this  application  in  which  you 
are  interested  is  the  only  one  your  particular  group  is  ap¬ 
plying  for?  A.  Yes,  sir. 
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Q.  Now,  you  stated,  I  believe,  the  names  of  your  stock¬ 
holders.  One  is  Mr.  C.  E.  Lawrence.  A.  Yes,  sir. 

Q.  Now,  has  Mr.  Lawrence  a  financial  statement  in  the 
depositions,  do  you  know?  A.  No,  sir. 

Q.  Another  is  Mr.  R.  L.  Webb.  A.  Yes,  sir. 

Q.  I  will  ask  you  the  same  question  about  him.  Has  he  a 
financial  statement  in  the  depositions?  A.  No,  sir. 

Q.  Mr.  Rhodes?  A.  No,  sir. 

133  Q.  C.  D.  Rhodes.  A.  No,  sir. 

Q.  Mr.  Stetson?  A.  No,  sir. 

Q.  There  are  no  individual  financial  statements  of  these 
stockholders  with  your  depositions?  A.  No,  sir. 

Q.  Now,  is  there  anyone  else  who  is  one  of  your  stock¬ 
holders  who  has  a  financial  statement  in  the  depositions? 
A.  No,  sir. 

Q.  Was  Mr.  Hoffman  interested  in  this  at  any  time?  A. 
He  always  has  been.  G.  Norman  Hoffman? 

Q.  G.  Norman  Hoffman.  A.  Yes,  sir. 

Q.  Has  he  any  connection  with  it  now?  A.  Yes,  sir. 

0.  In  what  capacity?  A.  He  is  a  stockholder  the  same 
as  the  rest  of  us. 

Q.  1  understood  you  to  say  that  those  already  named 
were  the  only  stockholders  and  you  did  not  include  Mr. 
Hoffman. 

Mr.  Fisher:  He  did  name  him. 

The  "Witness :  No,  sir.  You  misunderstood  me,  Mr.  Stol- 
lenwerck. 

By  Mr.  Stollenwcrck : 

Q.  I  may  have  misunderstood  you.  Is  the  financial  state¬ 
ment  here  of  Mr.  Hoffman?  A.  No,  sir. 

Q.  Did  you  name  Bessie  W.  Brown  as  being  con- 

134  nected  with  your  organization?  A.  No,  sir. 

Q.  Is  she  connected  with  it?  A.  No,  sir. 

Q.  Now,  Mr.  Westervelt,  you  have  here  a  list  of  assets,  of 
cash  in  the  bank,  $10,000.  A.  Yes,  sir. 

0.  "What  bank  is  that  in?  A.  Valley  National  Bank, 
Prescott,  Arizona. 

Q.  "What  is  the  style  of  the  account?  A.  Southwest 
Broadcasting  Company. 

Q.  Upon  whose  signature  is  that  money  withdrawable, 
who  can  check  upon  that  account?  A.  It  would  be  my  sig¬ 
nature  and  Mr.  Lawrence  and  Mr.  Hoffman. 
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Q.  You  as  an  official?  A.  As  secretary. 

Q.  And  the  other  gentlemen  in  what  capacity?  A.  Law¬ 
rence  as  a  vice  president  and  Hoffman  as  just  a  director, 
i  The  Examiner:  Who  is  the  president  of  your  corpora¬ 
tion? 

The  "Witness :  Albert  Stetson. 

The  Examiner:  That  constitutes  all  of  your  officers,  the 
president,  vice  president  and  the  other  officers? 
i  The  Witness :  And  the  secretary  and  treasurer, 
i  The  Examiner:  That  is  a  combined  office  of  secretary- 
treasurer? 

The  Witness :  Yes,  sir. 

135  By  Mr.  Stollenwerck : 

i  Q.  "What  are  the  exact  conditions  under  which  that 
money  is  placed  in  the  bank?  Is  it  there  exclusively  for 
the  purpose  of  this  proposed  station?  A.  Yes,  sir. 

Q.  And  it  requires  the  signatures  of  three  individuals  to 
withdraw  any  of  it,  is  that  right?  A.  No,  sir.  You  mis¬ 
understood  me.  I  am  always  there, — of  course  I  happen 
to  be  in  Washington  now, — I  am  alwavs  at  home  and  the 
other  two  are  away  occasionally.  We  have  the  three  sig¬ 
natures  in  the  bank,  two  of  which  can  withdraw  the  money. 

Q.  Do  you  require  any  specific  resolution  for  the  with¬ 
drawal  of  money,  or  is  authority  vested  in  the  two  or 
three  of  you?  A.  It  is  vested  in  the  two  or  three  of  us, 
if  the  bills  are  0.  K’d  by  the  board  of  directors. 

I  Q.  Is  any  of  that  money  to  be  withdrawn  prior  to  the 
reecipt  of  the  license  that  you  hope  to  get?  A.  No,  sir. 

The  Examiner:  The  construction  permit  you  have  ref¬ 
erence  to? 

Air.  Stollenwerck:  I  have  in  mind,  yes,  the  construction 
permit. 

The  Examiner:  Yes. 

The  Witness:  No,  sir. 

By  Mr.  Stollenwerck: 

i  Q.  Is  there  evidence  from  the  bank  in  the  depositions 
of  this  deposit?  A.  No,  sir. 

136  Q.  In  cash?  A.  I  have  a  telegram. 

Q.  You  have  a  telegram?  A.  Yes,  from  the  Val¬ 
ley  National  Bank. 
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Q.  Upon  what  conditions  did  you  receive  this  telegram? 
A.  I  wired  them  and  asked  the  bank  to  wire  me  that  the 
money  was  there,  and  they  have  done  so. 

Q.  This  is  a  telegram  from  the  National  Valley  Bank? 
A.  Yes,  sir. 

Q.  I  will  get  you  to  read  that,  because  I  think  it  is  per¬ 
tinent  to  this  situation.  A.  Shall  I  read  the  entire  tele¬ 
gram? 

Q.  Just  read  the  substance  of  it. 

The  Examiner:  Are  there  any  objections  to  reading  the 
telegram? 

Mr.  Fisher :  I  do  not  have  any  objection. 

The  Examiner:  Mr.  Berry? 

Mr.  Berry:  It  is  hearsay. 

Mr.  Stollenwerck :  I  am  going  to  object  to  the  hearsay. 
I  want  to  show  what  basis  he  is  claiming  on  that  he  has  the 
money  in  the  bank. 

The  Examiner:  Well,  if  you  are  going  to  object  to  it  on 
the  basis  of  hearsay  I  do  not  want  it  in  this  record.  I  will 
sustain  such  an  objection. 

Mr.  Stollenwerck:  I  object  to  it,  your  Honor. 

The  Examiner:  All  right. 

137  Mr.  Fisher:  Your  Honor,  we  have  not  offered  it. 

The  Examiner:  It  has  not  been  offered  by  any 
party  yet. 

Mr.  Stollenwerck :  I  will  withdraw  the  question. 

The  Examiner:  All  right. 

By  Mr.  Stollenwerck: 

Q.  That  is  the  only  evidence  you  have  from  the  bank? 
A.  Yes,  sir. 

Q.  That  the  money  is  deposited  there?  A.  Yes,  sir. 

Q.  Did  you  make  an  effort  to  obtain  any  other  evidence 
to  be  attached  to  any  deposition  in  there?  A.  You  mean 
with  reference  to  the  deposit? 

Q.  Yes.  A.  No,  sir. 

Q.  Is  there  any  affirmative  statement  in  your  deposi¬ 
tions  as  to  this  money  being  there  in  the  bank?  A.  No,  sir. 

Q.  From  anyone  who  personally  knew  it?  A.  No,  sir. 

Q.  When  was  this  money  deposited  in  the  bank?  A.  Let 
me  see  the  telegram,  June  3rd. 

The  Examiner:  Of  this  year? 

The  Witness:  Yes,  sir. 
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Bv  Mr.  Stollenwerek : 

Q.  Now,  you  spoke  of  a  stock  subscription  of  $2,000. 
Did  you  bring  out  whose  subscription  that  is?  A.  Yes,  sir. 
Lawrence,  Hoffman,  Rhodes,  Stetson. 

Q.  You  are  all  making  it  up  together?  A.  Yes, 

138  sir. 

Q.  That  is  this  $2,000  subscription?  A.  Yes,  sir. 
Mr.  Fisher:  No. 

The  Witness:  What  is  that? 

Mr.  Fisher:  The  $2,000  subscription  he  is  talking  about. 
The  Witness:  That  is  my  subscription. 

By  Mr.  Stollenwerek: 

Q.  Your  personal  subscription?  A.  Yes,  sir. 

Q.  Have  you  a  financial  statement  of  your  own  pro¬ 
duced?  A.  No,  sir. 

Q.  Now,  Mr.  Westervelt,  will  you  state  for  the  Exam¬ 
iner  what  is  your  financial  worth?  A.  Oh,  I  would  say 
that  conservatively  my  net  worth  is  $20,000. 

The  Examiner:  Net? 

The  Witness:  Yes,  sir. 

The  Examiner:  You  are  ready,  able  and  willing,  if  need 
be,  to  pay  in  the  $2,000,  if  it  is  necessary  to  put  this  sta¬ 
tion  on  the  air  in  the  event  you  get  this  application 
granted? 

The  Witness:  Yes,  sir. 

By  Mr.  Stollenwerek: 

Q.  Have  you  any  other  obligations  for  which  you  are 
responsible  which  might  have  to  be  paid  before  this  is  paid? 
A.  Nothing  but  mv  current  bills. 

139  Q.  No  outstanding  promissory  notes,  or  anything 
of  that  kind?  A.  No,  sir. 

Q.  Mr.  Westervelt,  your  application,  I  believe,  was  filed 
along  last  October  ?  A.  Yes,  sir. 

Q.  How  much  actual  money  was  in  the  bank  at  that  time 
to  the  credit  of  the  Southwest  Broadcasting  Company  ?  A. 
I  do  not  know.  1  could  not  answer  that.  There  was  suffi¬ 
cient  money  to  pay  expenses  with,  I  guess. 

1  Q.  Now,  Mr.  Westervelt,  in  the  event  you  do  not  obtain 
the  permit  for  which  you  are  applying,  what  would  be  done 
with  this  $10,000?  Would  it  be  redistributed?  A.  Cer- 
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tainly,  because  if  we  do  not  get  a  permit  we  do  not  want 
the  company  and  we  certainly  would  not  have  any  use  for 
the  money  in  that  line  of  endeavor. 

Q.  Now,  you  spoke  of  someone  being  willing  to  put  up 
additional  money  if  it  should  be  needed,  up  to  the  sum  of 
$25,000.  Who  is  capable  of  doing  that,  and  who  is  willing 
to  do  it,  Mr.  Westervelt?  A.  Well,  we  organized  this  com¬ 
pany  for  $25,000.  Of  course  we  do  not  anticipate  that  it 
will  take  $25,000.  We  have  already  subscribed  $12,000, 
and  if  we  find  we  have  to  subscribe  for  more  stock  we  have 
an  agreement,  the  six  of  us,  that  whatever  is  necessary  will 
be  prorated  to  build  this  station,  to  start  this  station  and 
continue  it. 

Q.  And  if  addition  money  is  actually  needed  for  the  pur¬ 
pose  of  the  station  there  will  be  contributions  on  a  pro  rata 
basis  from  the  six?  A.  Yes,  sir,  if  we  have  to  make 
140  the  contributions. 

Q.  Now,  you  made  reference  to  the  site  for  your 
transmitter.  A.  Yes,  sir. 

Q.  Where  is  that  to  be?  A.  Well,  I  will  tell  you.  I  have 
to  look  at  the  application.  I  think  it  is  southwest  of  Pres¬ 
cott,  but,  as  I  understand  it,  Mr.  Stetson  who  is  the  presi¬ 
dent  of  the  company  sent  in  a  location  or  site  which  I 
understand  was  satisfactory. 

Q,  Your  application  no  doubt  will  show,  but  for  my  in¬ 
formation,  does  the  application  show  that  in  the  event  the 
site  that  you  select  is  not  satisfactory  that  the  Commission 
is  vested  with  the  authority  to  select  one  that  should  be 
satisfactory? 

Mr.  Fisher:  Your  Honor,  I  do  not  see  any  purpose  for 
that  question,  because  they  could  not  get  the  application 
unless  the  Commission  approved  the  site. 

Mr.  Stollenwerck :  Mr.  Examiner,  my  purpose  is  this: 
It  is  the  practice  here  that  in  the  event  there  is  any  doubt 
as  to  the  correctness  and  propriety  of  any  particular  site 
that  it  is  to  be  left  to  the  approval  of  the  Commission,  and 
it  is  customary  to  have  an  amendment  to  that  effect,  so  as 
to  take  out  of  the  issue  before  the  Examiner  site  itself.  As 
I  understand  it,  they  have  chosen  a  definite  site. 

Mr.  Fisher:  We  are  not  bound  by  a  definite  site  if  it  is 
not  satisfactory.  He  has  testified  if  the  site  would  not  be 
satisfactory  they  would  select  a  site  which  would  be  satis¬ 
factory. 
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141  Mr.  Stollemverck :  I  want  to  call  your  attention  to 
the  fact  that  is  not  in  the  nature  of  an  amendment, 

leaving  to  the  Commission  to  prove  what  is  an  absolutely 
correct  site.  With  an  oral  statement  it  is  not  permitted  to 
maintain  that  they  are  willing  to  waive  any  detail  in  re¬ 
gard  to  the  site  and  do  whatever  the  Commission  sees  fit. 
We  object  to  that  method  of  procedure, 
i  The  Examiner:  I  will  let  him  answer. 

Mr.  Stollemverck :  It  is  customary  to  let  it  be  on  the  ap¬ 
proval  of  the  Commission. 

The  Examiner:  You  would  do  that,  would  you? 

The  Witness:  Y"es,  sir. 

The  Examiner :  Concerning  the  transmitter,  antenna  and 
other  equipment  which  you  propose  to  use,  if  it  does  not 
meet  the  recommendations  of  the  Engineering  Department 
of  the  Commission  you  would  select  such  equipment  as  does 
meet  the  recommendations? 

The  Witness:  Yes,  sir. 

Mr.  Fisher:  Have  you  already  made  arrangements  with 
reference  to  that  equipment? 

The  Witness:  Yes,  sir. 

Bv  Mr.  Stollemverck : 

Q.  Now,  with  reference  to  your  advertising  prospects, 
you  said  your  partners  were  business  men  interested  in 
advertising  themselves?  A.  Yes,  sir. 

Q.  Are  you  depending  to  any  appreciable  extent  upon 
their  subscriptions  for  advertising  or  their  contracts  for 
advertising?  A.  Not  particularly. 

142  Q.  You  have  made  contacts  with  outside  people? 
A.  Yes,  sir,  I  have  talked  to  many  of  the  people  that  I 

have  on  the  list  that  I  submitted. 

Q.  Now,  you  make  an  estimate  of  income  return  of  $1500 
a  month  from  this  station.  How  do  you  arrive  at  that? 
Is  there  any  definite  way  to  calculate  that  or  is  it  simply 
a  rough  estimate?  A.  Well,  it  is  both.  I  arrived  at  it 
from  examining  the  records  of  the  old  station  and  from 
talking  with  people,  knowing  what  the  station  was  doing 
before  even  under  adverse  conditions,  and  the  fact  that 
the  rates  we  propose  to  charge, — we  would  have  to  sell 
very  little  time  in  order  to  do  that.  We  have  talked  a  lot 
about  radio  in  the  last  year,  myself  and  associates. 
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Q.  Have  you  arrived  at  a  definite  rate  to  be  charged? 
Have  you  worked  it  out  on  a  mathematical  basis?  A.  No, 
sir,  we  never  worked  it  out  on  a  mathematical  basis.  The 
figure  of  $30,000  that  I  used  would  be  fair.  It  would  be  a 
graduated  scale,  of  course,  if  anyone  took  more  time. 

The  Examiner:  And  if  it  took  less  the  rate  would  be 
correspondingly  high  ? 

The  Witness:  Yes,  sir. 

By  Mr.  Stollenwerck: 

Q.  Has  your  organization  had  anything  to  do  with  the 
operation  of  this  former  station?  A.  No,  sir.  I  looked  it 

up  to  see  if  we  could  have  an  assignment  of  the 

143  license,  to  see  what  we  could  get  it  at. 

The  Examiner:  That  is  the  only  connection  you 
had  with  it? 

The  Witness :  That  is  the  only  connection  I  had  with  it. 

The  Examiner:  You  have  reference  to  this  organization 
or  the  individual  stockholders,  Mr.  Stollenwerck? 

Mr.  Stollenwerck:  I  was  trying  to  bring  out  how  he  had 
intimate  knowledge  of  the  books  and  records  of  the  old 
organization. 

The  Examiner :  I  see. 

The  Witness:  When  I  and  my  associates  discovered  or 
found  out  that  the  station  was  liable  to  be  taken  off  the  air 
we  felt  that  Prescott  should  have  a  station,  it  was  entitled 
to  a  station,  so  we  made  the  proposition  to  the  old  com¬ 
pany  that  if  they  could  give  us  a  voluntary  assignment  of 
their  license  we  would  buy  them  out.  Before  we  entered 
into  an  arrangement  with  them  Mr.  Stetson  and  I  talked 
to  them  and  looked  at  the  books  and  looked  at  the  records 
to  see  what  they  were  doing. 

By  Mr.  Stollenwerck: 

Q.  You  speak  of  “we”.  A.  Mr.  Stetson  and  myself. 

6.  Mr.  Stetson  and  vourself  individuallv?  A.  Yes. 

V  V  m 

Q.  That  was  prior  to  the  organization  of  your  company? 

A.  That  was  prior  to  the  organization  of  our  corn- 

144  pany. 

The  Examiner:  This  Stetson  is  one  of  the  stock¬ 
holders  now? 

The  Witness:  He  is  the  president  now,  yes,  sir. 


98  W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION. 

Bv  Mr.  Stollenwerck : 

!  Q.  Have  you  any  outstanding  contracts  for  advertising 
now?  A.  No,  sir. 

Q.  Now,  you  spoke  of  Prescott  being  a  rather  excep¬ 
tional  place  for  talent.  A.  Yes,  sir. 

Q.  Of  course  that  talent  would  be  available  to  any  prop¬ 
erly  managed  station  there,  would  it  not?  A.  Yes,  sir. 

,  Q.  I  believe  you  stated  that  none  of  the  stockholders  are 
radio  people,  with  the  background  of  radio,  or  know  any¬ 
thing  about  it  from  experience  of  the  actual  operation  of 
a  broadcast  station.  A.  We  do  not  know  anything  more 
about  it  than  Bill  Stuart  does. 

Q.  You  intend  to  employ  other  people?  A.  Yes,  sir,  we 
intend  to  employ  experienced  men.  We  have  talked  wTith 
several  of  them  from  other  stations.  We  asked  Lewis  at 
JvTAR.  We  will  have  to  go  outside  of  Prescott  to  get  them. 
We  will  employ  experienced  men. 

Q.  Would  any  other  applicant  in  Prescott  be  required  to 
do  the  same  thing?  A.  Yes,  sir,  with  the  exception  of  this 
chief  engineer  that  we  would  have  to  hire  you  would  have 
to  go  outside  of  Prescott. 

145  Q.  Mr.  Westervelt,  in  your  knowledge  is  it  gen¬ 
erally  conceded  that  there  is  a  field  for  a  local 
broadcast  station  there  at  Prescott?  A.  Yes,  sir. 

Q.  And  that  there  is  an  inadequate  service  at  the  present 
from  outside  stations?  A.  Yes,  sir,  I  think  that  is  abso¬ 
lutely  true,  from  my  own  knowledge  and  those  that  I  have 
talked  to. 

Q.  You  discovered  no  distinct  difference  of  opinion  on 
that  point?  A.  No,  sir. 

Mr.  Stollenwerck:  I  think  that  is  all,  Mr.  Westervelt. 

The  Examiner:  Mr.  Berry: 

C  ross-Examination 
By  Mr.  Berry: 

Q.  Mr.  Westervelt,  you  stated  that  there  was  a  de¬ 
mand  for  radio  services  at  Prescott.  How  is  that  demand 
evidenced  to  you?  In  what  way?  A.  Well,  in  preparing 
depositions  for  this  application,  and  in  preparing  this  mat¬ 
ter,  I  discussed  this  situation  with  Dr.  Chambers  out  at 
Fort  Whipple,  whose  deposition  is  on  file  here,  and  Dr. 
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Chambers,  speaking  for  Fort  Whipple, — I  am  going  to  try 
to  give  you  the  whole  picture  as  I  see  it — 

Q.  (Interposing)  I  do  not  want  Dr.  Chambers 9  state¬ 
ment. 

Mr.  Fisher:  Just  what  you  did. 

By  Mr.  Berry: 

Q.  Just  what  you  did  to  convince  yourself  that  there  was 
a  demand  there.  A.  What  I  was  going  to  say,  I  con- 

146  tacted  Dr.  Chambers,  I  contacted  Grace  Sparkes  of 
the  Chamber  of  Commerce,  and  I  talked  to  25  or  30 

advertisers.  Of  course  I  discussed  this  matter  with  my 
associates,  and  I  discussed  it  with  50  people  besides. 

The  Examiner:  Any  officer  of  civic  organizations,  clubs, 
churches  and  educational  institutions? 

The  Witness:  Yes,  I  discussed  it  with  the  head  of  the 
Ministerial  Association.  I  discussed  it  with  members  of 
the  Kiwanis  Club.  I  am  a  member  of  the  Rotary  Club  my¬ 
self. 

The  Examiner:  Did  you  discuss  it  with  other  members 
of  the  Rotary? 

The  Witness:  Yes,  and  we  have  depositions  from  sev¬ 
eral  of  them,  and  the  consensus  of  opinion  seems  to  be,  and 
from  my  study  of  the  situation  I  will  say  myself  that  there 
is  a  need  for  a  station  in  Prescott. 

The  Examiner:  And  your  opinion  is  predicated  on  the 
investigation  you  have  just  outlined? 

The  Witness:  Yes,  sir.  During  the  period  of  May  and 
June,  1935,  to  the  present  time  that  I  have  been  interested 
and  associated  in  this  matter. 

The  Examiner:  All  right. 

By  Mr.  Berry: 

Q.  Now,  to  what  extent,  if  you  happen  to  know,  have 
the  local  merchants  there  carried  radio  advertising?  A. 
You  mean  the  number? 

Q.  Yes,  and  the  amount.  If  you  happen  to  know.  A. 
Well,  I  do  not  believe  I  can  give  you  the  amount, 

147  but  I  know  even  under  adverse  conditions  in  the 
old  station  there  were  between  15  and  20  that  used 

its  facilities. 
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Q.  Do  you  know  what  the  rate  of  the  old  station  was  for 
any  particular  periods  that  you  happen  to  know  about?  A. 
No,  sir.  I  do  not  think  they  had  any  particular  rates,  it 
was  just  whatever  they  could  get,  or  whatever  they  could 
do.  The  old  station  was  poorly  equipped,  poorly  man¬ 
aged  and  not  financed,  and  the  people  interested  in  it  did 
not  know  anything  about  it. 

Q.  Within  the  corporate  limits  of  Prescott  it  is  about 
5,500  or  5,600  feet  elevation?  A.  Around  that,  yes,  sir. 

Q.  Now,  adjacent  to  Prescott,  what  would  be  your  pros¬ 
pects  of  advertising?  What  character  of  people  'would  you 
reach  ?  A.  Well,  you  would  reach  the  miners,  that  is,  these 
little  companies  that  are  operating.  You  would  reach  the 
farmers,  the  ranchers. 

Q.  Now,  then,  from  your  standpoint  or  from  your  knowl¬ 
edge  of  radio,  how  far  do  you  figure  that  this  station  is 
going  to  serve,  in  miles?  A.  Well,  I  will  tell  you  what  I 
think, — of  course  I  am  not  a  technician  or  anything, — I 
imagine  25  miles. 

The  Examiner:  Dav  or  night? 

The  Witness:  We  are  asking  to  run,  I  think,  14  hours. 

Mr.  Fisher:  Day  and  night. 

The  Witness:  Day  and  night,  yes,  sir. 

148  The  Examiner:  What  I  want  to  know  is  what  your 
estimate  of  coverage  during  the  daytime  hours  is, 
that  is,  before  sunset,  and  after  sunset  do  you  think  there 
would  be  any  difference  in  the  area  that  you  might  cover? 

The  Witness :  No,  sir,  I  do  not  believe  so. 

The  Examiner:  All  right. 

By  Mr.  Berrv: 

Q.  Now,  after  you  leave  the  corporate  limits  of  Prescott 
what  is  the  character  of  the  country  that  you  encounter? 
A.  After  you  leave  Prescott  you  encounter  range  land  and 
dry  farms,  that  is,  ranches,  and  then  out  a  little  further 
you  run  into  the  mining  districts  and  these  mining  camps. 

Q.  Now,  then,  as  to  the  topography  of  the  country  what 
have  vou  to  sav?  A.  Well,  it  is  mountainous. 

,  Q.  So  that,  just  for  the  sake  of  our  discussion,  let  us  say 
that  your  station  would  render  acceptable  service  during 
the  daytime  for  a  distance  of  approximately  15  miles,  what 
population  would  that  embrace  ?  A.  You  mean  outside  of 
the  city? 
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The  Examiner:  Including  the  city. 

The  Witness:  Including  the  city? 

By  Mr.  Berry: 

Q.  Yes.  A.  I  should  say  10,000  or  a  little  more. 

Q.  Would  it  embrace  any  of  the  activities  that  you  men¬ 
tioned,  the  mining  and  ranching?  A.  Yes,  sir. 

149  Q.  Now,  Mr.  Westervelt,  with  reference  to  the 
organization  of  your  company,  as  I  understand  your 

statement,  it  is  not  intended  that  any  stock  should  be  sold 
to  any  persons  other  than  those  who  are  now  interested 
in  it?  A.  No,  sir.  I  organized  this  company  for  the  sole 
and  only  purpose  of  handling  this  station,  rather  than  a 
partnership  or  any  other  sort  or  method  of  doing  business. 
We  are  not  selling  any  stock  or  offering  any  for  sale.  We 
will  take  care  of  our  own  obligations. 

Q.  And  this  $10,000  that  shows  on  your  statement,  on  the 
statement  of  your  company,  were  you  present  when  that 
was  deposited?  A.  No,  sir. 

Q.  And  the  $2,000  subscription  that  you  propose  to  take, 
that  was  to  be  rendered  in  legal  services?  A.  Not  all  of 
it,  no,  sir.  I  agreed  that  I  would  pay  my  expenses  to  Wash¬ 
ington  and  the  expenses  incidental  to  what  we  had  done  be¬ 
fore,  and  if  there  is  a  difference  I  will  give  them  a  check 
for  it. 

Q.  Now,  do  you  happen  to  know  about  the  amount  of  ad¬ 
vertising  that  is  carried  in  your  local  newspapers,  either  in 
cost,  or  inches,  or  in  lines,  however  it  is  carried?  A.  I  could 
not  answer  you  as  to  that,  but  I  could  say  this,  that  Mr. 
Stuart  gets  a  very  large  amount  of  advertising  from  the 
stores  in  Prescott.  All  the  stores  and  all  the  business  houses 
are  good  advertisers.  I  do  not  mean  by  that  that 

150  they  go  to  extremes,  but  they  are  all  good  advertisers. 

The  Examiner:  Nor  do  you  mean  that  everyone 
of  them  advertises? 

The  Witness :  No,  sir.  I  mean  the  big  houses,  the  Piggly 
Wiggly  and  the  Bashford  &  Burmeister  Company. 

By  Mr.  Berry : 

Q.  Now,  have  you  made  a  survey,  or  do  you  know  approxi¬ 
mately  how  many  radio  receiving  sets,  are  in  that  immedi¬ 
ate  section  there,  or  in  your  city,  if  you  know?  A.  No,  sir, 
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I  have  never  made  a  survey,  but  I  would  venture  the  asser¬ 
tion  that  almost  every  home  in  town  has  a  radio.  At  least 
I  have  visited  lots  of  them  and  they  all  have  radios.  There 
is  hardly  a  home  without  a  radio. 

Q.  Now,  what  service  do  those  radios  pick  up  there  now? 
A.  KTAR  in  Phoenix. 

Q.  Is  that  the  only  one  that  they  get?  A.  Yes,  sir. 

The  Examiner:  In  the  daytime,  you  mean? 

The  Witness:  Yes,  sir. 

The  Examiner:  All  right. 

By  Mr.  Berry: 

Q.  Now,  how  far  is  it,  Mr.  Westervelt,  from  your  town  to 
Jerome?  A.  By  road  it  is  33  miles.  If  you  might  permit 
me  to  add  this,  I  use  a  radio  quite  a  little,  but  I  have  never 
been  able  to  get  Jerome. 

Q.  Now,  as  to  your  commercial  support,  did  you,  in 
151  your  effort  to  arrive  at  any  charge  or  cost  to  the  pub¬ 
lic  per  hour,  to  the  advertiser  per  hour,  did  you  take 
into  consideration  the  amount  of  advertising  and  the  char¬ 
acter  of  advertising  that  would  be  done,  or  how  did  you  ar¬ 
rive  at  that  figure?  A.  Well,  we  discussed  the  matter  of 
rates  during  this  time  that  we  have  been  interested  in  this 
station  with  various  managers,  and  of  course  Mr.  Lawrence 
and  Norman  Hoffman,  and  the  boys  that  did  advertise  know 
what  was  charged  there  in  Prescott,  and  after  this  discus¬ 
sion,  and  after  a  consideration  of  the  subject,  we  decided  a 
fair  rate  would  be  $30  an  hour. 

Q.  What  managers  did  you  talk  to,  do  you  know?  A. 
Dick  Lewis  in  Phoenix. 

Q.  At  KTAR?  A.  Yes,  sir. 

Q.  What  is  the  difference  in  population  and  service  area 
between  the  Phoenix  station  and  your  station?  A.  Of  course 
Phoenix  I  imagine  is  35,000  or  40,000  people. 

Q.  Yes.  A.  And  we  talked  with  Vroman  at  San  Pardu. 
What  wre  were  endeavoring  to  do  was  to  find  out  for  our¬ 
selves,  'while  our  application  was  pending,  whether  a  wTell- 
equipped,  well-financed  and  properly-managed  station  would 
at  least  pay  for  itself.  I  and  my  associates  are  not  so  par¬ 
ticularly  interested  in  making  money  out  of  this  station. 
We  feel  we  are  public-spirited  enough  to  want  Prescott  to 
have  a  station.  Prescott  has  only  eight  or  ten  thousand 
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people,  but  it  is  a  wonderful  little  city.  When  they 

152  did  have  a  station  there  the  citizens  got  a  wonderful 
kick  out  of  it.  We  feel  if  we  could  put  a  well- 

equipped  station  in  there,  operated  properly,  whether  we 
get  money  or  whether  we  do  not  we  would  be  well  repaid, 
because  we  all  have  our  businesses  and  up  to  the  present 
time  we  have  all  been  able  to  make  a  living. 

Q.  The  particular  point  I  had  in  mind,  by  way  of  explana¬ 
tion  to  you,  is  that  rates  in  advertising,  like  everything  else, 
must  be  fixed  so  that  the  local  man  who  advertises  can  pay 
it.  That  is  the  way  to  make  the  money.  A.  Yes,  sir. 

Q.  Now  then,  I  asked  you  that  question  just  for  the  pur¬ 
pose  of  determining  what  you  had  done  in  reaching  a  con¬ 
clusion  that  your  local  people  there  could  stand  $30  an 
hour.  A.  Well,  of  course  we  felt  that  $30  an  hour  was  fair, 
and  then  if  they  took  additional  time,  in  other  words,  if 
they  would  take  it  by  the  week,  or  two  weeks,  or  a  month, 
or  a  longer  period  of  time,  that  we  could  reduce  that  rate. 
That  is  the  only  explanation  I  can  give  you.  Of  course  Mr. 
Stetson,  who  is  associated  with  us,  was  preparing  a  lot  of 
this  data  and  he  could  net  come  with  me. 

Mr.  Berry :  I  think  that  is  all. 

The  Examiner:  Anything  on  redirect,  Mr.  Fisher? 

153  Redirect  Examination 

Bv  Mr.  Fisher: 

Q.  If  you  know,  how  large  is  this  town  of  Jerome  that  has 
this  other  little  station  ?  A.  I  imagine  Jerome  runs  around 
3,500  or  4,000.  It  is  not  as  large  now  because  the  mines  are 
not  running  to  full  capacity. 

Q.  I  think  you  put  in  your  net  worth  someplace  around 
$20,000.  Have  you  any  liabilities  of  any  kind  in  the  way 
of  notes,  bonds  or  mortgages?  A.  No,  sir. 

Q.  All  you  have  is  current  bills?  A.  Yes,  and  I  think  all 
I  owe  is  about  $250  or  $260. 

Q.  Just  from  month  to  month?  A.  Yes,  sir. 

Mr.  Fisher:  I  think  that  is  all. 

Mr.  Berry:  Let  me  ask  you  one  question  please,  sir. 

Recross-Examination 
By  Mr.  Berry: 

Q.  In  your  judgment  what  would  be  your  largest  adver¬ 
tiser  in  that  town?  What  is  your  biggest  business  in  the 
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town,  in  the  commercial  line?  A.  The  Bashford  &  Bur- 
meister  Company. 

Q.  What  is  that?  A.  It  is  a  general  store,  it  has  a  grocery 
department,  hardware,  ready-to-wear.  It  is  a  big  general 
store. 

Q.  Well  now,  does  that  store  advertise  through  the  news¬ 
paper?  A.  Yes,  sir.  May  I  just  add  a  little  to  what 

154  I  said? 

Q.  Yes.  A.  E.  A.  Kastner  Company,  the  Piggly 
Wiggly,  then  there  is  the  M.  L.  Allen  Trading  Company, 
another  big  retail  grocery  and  meat,  and  PavnTakit. 

Q.  Now  those  establishments  are  among  the  older  estab¬ 
lishments  there  and  they  are  well  known  in  your  commu¬ 
nity,  they  are  part  of  your  community  life  now,  they  are 
fixed?  A.  Yes,  sir. 

Q.  Do  they  consistently  advertise  or  do  they  more  es¬ 
pecially  advertise  particular  sales,  big  events?  A.  No,  they 
consistently  advertise,  but  of  course  the  large  amount  of 
advertising  they  do  is  Thursday,  Friday  and  Saturday.  The 
competition  there  is  keen  on  their  week-end  sales,  but  I  think 
you  will  find  all  those  companies  advertise  practically  every 
day,  and  they  have  evinced  an  interest  in  advertising  over 
the  radio.  They  feel  that  perhaps  they  could  reach  some 
people  in  the  country  that  they  are  not  now  reaching 
through  the  newspaper  ads. 

Mr.  Berry:  I  think  that  is  all. 

Mr.  Stollenwerck :  Just  one  question. 

Recross-Exam  ination 

By  Mr.  Stollenwerck: 

Q.  Mr.  Westervelt,  you  stated  that  you  had  no  personal 
liabilities  except  current  accounts.  You  also  stated  that 
,  none  of  the  stockholders  have  submitted  financial 

155  statements.  A.  Yes,  sir. 

Q,  Do  vou  know  of  anv  recorded  liabilities  against 
any  one  of  your  associates  whose  statements  are  not  in  the 
record  here  but  who  are  interested  in  this  enterprise? 

The  Examiner:  You  mean  judgments  or  mortgages? 

Mr.  Stollenwerck:  Mortgages,  outstanding  public  obliga¬ 
tions,  that  is  all. 

Mr.  Fisher:  If  he  knows. 
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Mr.  Stollenwerek :  If  lie  knows. 

A.  Yes,  I  knowT  of  two  through  my  personal  representa¬ 
tion  of  them. 

Mr.  Fisher :  Just  one  question  to  clear  it  up. 

By  Mr.  Fisher: 

Q.  How  many  of  those  do  you  represent  legally,  that  is, 
your  associates  ?  A.  I  represent  Lawrence,  R.  L.  Webb,  G. 
Norman  Hoffman. 

Mr.  Fisher:  Three  of  the  other  five.  Now,  go  ahead  and 
answer  the  question. 

Mr.  Berry:  I  think  it  would  depend  on  whether  the  in¬ 
formation  came  to  him  as  counsel. 

Mr.  Fisher:  That  is  what  I  wondered. 

Mr.  Stollenwerek:  My  question  is  in  reference  to  pub¬ 
licly  recorded  obligations,  nothing  in  connection  with  the 
confidence  that  a  client  imposes  in  an  attorney. 

By  Mr.  Stollenwerek: 

Q.  I  am  not  asking  you  to  retail  anything  of  that  kind 
but  just  of  your  own  knowledge  as  to  publicly  recorded  ob¬ 
ligations  against  any  of  these  individuals  which  is, 
156  as  a  matter  of  fact,  public  knowledge. 

The  Examiner:  Public  records. 

A.  There  are  two. 

Bv  Mr.  Stollenwerek: 

Q.  What  two  are  they?  A.  Lawrence  bought  the  store 
where  the  Woolworth  people  are  not  located.  This  of 
course  is  outside  of  his  own  business.  I  made  the  deal  for 
him.  He  purchased  that  building  and  is  paying  for  it  out 
of  the  rent.  They  have  a  mortgage,  of  course,  on  that.  It 
is  around  seven  or  eight  thousand  dollars.  Norman  Hoff¬ 
man  has  a  mortgage  of  $5,000  on  his  home. 

Q.  Is  each  of  those  a  personal  obligation  ?  A.  Yes.  Now, 
after  that  is  in  the  record  I  think  I  ought  to  be  able  to  say 
what  their  net  worth  is.  I  do  not  think  it  is  fair  to  pick 
out  a  couple  of  mortgages  that  a  fellow  has  and  not  show 
what  his  net  worth  is. 

Mr.  Stollenwerek:  Mr.  Examiner,  we  have  no  objection 
whatever  to  his  stating  what  he  knows  on  the  other  side,  if 
he  wishes. 
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The  Examiner:  If  you  are  familiar  with  their  financial 
setup  you  are  permitted  to  testify  to  it. 

The  Witness:  Elmer  Lawrence’s  setup  is  $35,000.  Nor¬ 
man  Hoffman’s  net  worth  is  $40,000. 

Bv  Mr.  Stollenwerck: 

w 

Q.  What  is  that  $35,000  item  based  upon?  A.  I  have  got 
a  statement  here  made  up  by  an  accountant,  if  you  want  to 
see  it.  I  represent  these  gentlemen  and  I  go  to  these 

157  stockholders’  meetings,  these  directors’  meetings 
and  I  see  the  financial  statement  at  the  end  of  each 

month. 

Q.  Mr.  Westervelt,  do  you  know  of  any  reason  wdiy  the 
financial  statements  are  not  made  a  part  of  this  record? 
A.  Yes,  sir,  I  do.  Perhaps  it  was  my  fault.  I  thought  if 
we  had  an  organization  such  as  we  have,  and  we  have  $10,000 
in  the  bank,  and  expressed  our  willingness  to  put  in  more, 
that  we  did  not  have  to  put  in  any  financial  statement.  I 
notice  Mr.  Stuart,  of  course,  put  one  in  for  his  Prescott 
Courier.  I  thought  if  we  had  $10,000  knowing  that  we  could 
get  more  there  would  not  be  any  question  about  it.  I  would 
be  glad  to  put  them  in  if  they  went  it. 

Mr.  Fisher:  If  there  is  any  question  about  it  I  want  to 
ask  permission  to  put  in  the  financial  statements  individ¬ 
ually  of  each  one  of  these,  if  that  is  the  question. 

Mr.  Stollenwerck :  Their  depositions  are  in.  We  are  not 
asking  that  they  be  inserted.  We  simply  bring  out  the  fact 
that  they  are  not  inserted  and  are  asking  a  few  questions 
about  it,  that  is  all. 

The  Examiner :  All  right. 

Mr.  Stollenwerck:  That  is  all  the  questions  that  I  have. 
The  Examiner:  Is  there  anything  further? 

Mr.  Fisher:  That  is  all. 

The  Examiner:  You  will  be  excused. 

158  (Witness  excused) 

The  Examiner:  Have  you  any  other  witness,  Mr.  Fisher? 
Mr.  Fisher:  That  is  all,  your  Honor.  That  is  our  case, 
with  the  depositions. 

Docket  No.  3909 

The  Examiner:  We  are  now  going  to  take  up  Docket  No. 
3909.  Mr.  Stollenwerck. 
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Mr.  Stollenwerck :  Mr.  Examiner,  I  appear  on  behalf  of 
Mr.  W.  P.  Stuart,  who  has  filed  an  application  for  construc¬ 
tion  permit  for  a  broadcasting  station  at  Prescott,  Arizona. 
This  is  File  No.  B-5-P-866,  Docket  No.  3900. 

The  Examiner :  3909  I  have  it  here. 

Mr.  Stollenwerck:  There  may  be  an  error  here. 

Mr.  Berry:  It  is  3906.  That  is  a  typographical  error. 

The  Examiner:  Yes.  This  trial  sheet  shows  3909  here. 

Mr.  Berry:  3906  is  the  docket  section. 

The  Examiner:  We  will  correct  it  to  read  3906.  You 
may  correct  it  on  your  depositions,  Mr.  Stollenwerck. 

Mr.  Stollenwerck:  We  have  no  witnesses  present,  Mr. 
Examiner,  and  are  submitting  our  case  on  depositions.  We 
have  one  set  of  depositions  here  in  duplicate  which  were 
taken  pursuant  to  order  duly  issued  by  the  Commission, 
and  we  offer  these  depositions  in  duplicate  in  evidence. 
They  were  taken  in  accordance  with  the  order,  and,  so  far 
as  I  understand,  were  filed  in  the  regular,  legal  way. 

The  Examiner:  Filed  within  a  sufficient  length  of 
159  time  ? 

Mr.  Stollenwerck:  They  were  filed  on  the  first  day 
of  June,  1936,  which,  I  might  state,  is  clearly  within  the 
five  days. 

The  Examiner:  Are  there  any  objections,  gentlemen, 
other  than  the  usual  and  customary  objections  to  the  ad¬ 
missibility  of  irrelevant,  immaterial  and  hearsay  matter? 
Mr.  Berry? 

Mr.  Berry:  No  objections. 

The  Examiner :  Thev  will  be  admitted. 

•» 

(The  depositions  of  the  following  named  witnesses  were 
offered  and  received  in  evidence:  Grace  M.  Sparkes,  S. 
Douglas  Walters,  Charles  Franklin  Parker,  Joe  Heap, 
Grace  Chapman,  Alpheus  TT.  Favour,  Helen  A.  McNutt,  M. 
B.  Hazeltine,  Harry  F.  Dise,  James  Whetstine,  Charles  F. 
Robb,  Harry  Raber,  Kitty  R.  Crossman,  M.  M.  Allen,  L. 
V.  Seares,  Frank  Wilburn  and  W.  P.  Stuart.) 

Mr.  Stollenwerck:  Attached  to  the  application  there  is  a 
financial  statement  which  I  understand  is  physically  made 
a  part  of  the  application. 

The  Examiner:  Yes,  but  the  application  is  not  in  evi¬ 
dence. 
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Mr.  Fisher:  Not  the  application. 

The  Examiner:  Isn’t  that  shown  in  the  deposition? 

Mr.  Stollenwerck:  Yes,  it  is  in  the  deposition,  I  should 
sav. 

The  Examiner:  Yes,  that  is  all.  Is  that  all  you  have,  Mr. 
Stollenwerck? 

Mr.  Stollenwerck:  Yes. 

160  Mr.  Fisher:  I  want  to  call  your  attention,  your 
Honor,  to  the  fact  that  his  application  was  filed  in 

December  some  time. 

The  Examiner:  1935? 

Mr.  Fisher:  Yes. 

i  The  Examiner:  And  when  was  your  application  filed? 

Mr.  Fisher:  In  October,  1935,  and  theirs  was  filed  in  De¬ 
cember.  You  can  get  that  from  the  record. 

The  Examiner:  All  right. 

Mr.  Fisher:  And  ours  was  a  supplemental  one  even  then 
in  October.  We  filed  one  before  that. 

Mr.  Stollenwerck:  Mr.  Fisher’s  point  is  that  he  was  prior 
to  Mr.  Stuart. 

Mr.  Fisher:  That  is  correct. 

The  Examiner:  Yes. 

Mr.  Stollenwerck:  The  record  will  speak  for  itself. 

Mr.  Fisher:  Yes. 

The  Examiner:  Is  there  anything  else,  Mr.  Stollenwerck? 
Mr.  Stollenwerck:  Of  course  we  have  some  questions  of 
the  Commission’s  engineer. 

The  Examiner:  I  mean  on  your  case,  in  direct. 

Mr.  Stollenwerck:  No,  sir.  We  submit  the  case  on  depo¬ 
sitions. 

The  Examiner :  All  right. 

Mr.  Davis,  the  Commission  engineer  will  take  the  stand 
for  the  Commission. 

161  Whereupon — George  C.  Davis  a  witness  called  on 
behalf  of  the  Commission,  having  been  first  duly 

sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 
Bv  Mr.  Berrv : 

*  v 

Q.  Will  you  please  state  your  name  and  occupation?  A. 
George  C.  Davis,  engineer  in  the  Broadcast  Section  of  the 
Commission’s  Engineering  Department. 
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The  Examiner:  Do  all  parties  to  this  hearing  admit  the 
qualifications  of  the  witness? 

Mr.  Fisher:  We  do. 

Mr.  Stollenwerck :  Yes,  we  do. 

The  Examiner :  All  parties  to  the  hearing  admit  the  quali¬ 
fications  of  the  witness  to  testify  as  an  expert  radio  engi¬ 
neer,  and  his  testimony  will  be  received  as  such. 

By  Mr.  Berry: 

Q.  Mr.  Davis,  directing  your  attention  to  the  application 
of  the  Southwest  Broadcasting  Company  for  the  establish¬ 
ment  of  a  broadcast  station  at  Prescott,  Arizona,  identified 
as  Docket  3797, 1  will  ask  if  you  have  made  an  examination 
of  that  application.  A.  Yes,  sir. 

Q.  Will  you  state  with  reference  to  the  quota  due  the  State 
of  Arizona  and  that  assigned,  and  the  quota  due  the  Fifth 
Zone  and  that  assigned,  both  day  and  night,  and  the  in¬ 
crease  of  quota,  if  any,  is  involved?  A.  The  night  quota 
due  Arizona  is  1.32  units  and  that  assigned  is  1.37 ; 
162  the  night  quota  due  the  Fifth  Zone  is  36  units  and 
that  assigned  is  46.68. 

The  day  quota  due  Arizona  is  2.38  units  and  that  assigned 
is  1.69;  the  day  quota  due  the  Fifth  Zone  is  65  units  and 
that  assigned  is  59.50. 

The  grant  of  the  application  of  the  Southwest  Broad¬ 
casting  Company  would  increase  the  night  quota  by  0.1 
units  and  the  day  quota  by  0.2  units. 

Q.  With  reference  to  interference,  is  there  any  question 
of  interference  involved?  A.  No,  sir;  no  objectionable  in¬ 
terference  would  be  expected  as  a  result  of  the  granting  of 
this  application. 

Q.  With  reference  to  the  question  of  service  to  the  area 
proposed  to  be  served  by  the  applicant  station,  what  have 
you  to  say?  A.  Prescott  itself  does  not  receive  satisfactory 
service  from  any  broadcasting  station  at  the  present  time. 
It  is  possible  some  service  would  be  available  in  a  part  of 
the  area  sought  to  be  served  from  Station  KCRJ,  operating 
on  1310  kilocycles  with  100  watts  power  with  specified  hours 
during  the  daytime.  Those  specified  hours  are  such  that 
KCRJ  operates  about  one-half  of  the  daytime  hours.  That 
station  is  located  at  Jerome,  Arizona  about  24  miles  from 
Prescott,  airline. 
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Adv  other  service  which  would  be  available  in  that  ter¬ 
ritory  would  be  secondary  service  of  rather  poor  quality 
and  at  night  there  would  be  secondary  service  from  various 
distant  clear  channel  stations  which  would  be  much  superior 

to  that  secondarv  davtime  service. 

•>  * 

163  Q.  Do  you  have  an  question  from  an  engineering 
standpoint  as  to  the  equipment  proposed?  A.  The 

proposed  transmitting  equipment  is  satisfactory;  the  an¬ 
tenna  is  also  satisfactory;  and  the  transmitter  site  is  satis¬ 
factory. 

i  Q.  As  to  pending  application,  if  any,  what  have  you  to 
say?  A.  There  is  one  pending  application  which  involves 
the  question  of  interference,  and  that  is  the  other  applica¬ 
tion  here  on  hearing  for  a  100  watt  station  on  the  same  fre¬ 
quency  with  unlimited  time  at  Prescott,  Arizona. 

■  Q.  That  is  the  W.  P.  Stuart  application?  A.  Yes,  sir. 
The  actual  separation  would  be  just  a  few  miles  between  the 
proposed  locations  in  or  near  the  same  town  and  the  recom¬ 
mended  separation  for  the  assignments  requested  is  185 
miles  at  night  and  100  miles  during  the  day. 

Q.  Do  you  have  the  census  figures  as  to  the  population 
of  the  City  of  Prescott?  A.  Yes,  sir;  according  to  the  1930 
census  Prescott,  Arizona  had  a  population  of  5,517. 

The  Examiner :  Do  you  have  the  population  of  the  county 
in  which  Prescott  is  situationed? 

The  Witness:  Yes,  sir;  Yavapai  County  has  a  population, 
according  to  the  1930  census  of  2S,470. 

Mr.  Berry:  Mr.  Examiner,  for  the  convenience  of  the  rec¬ 
ord,  T  offer  to  file  this  list  of  pending  applications  for  the 
State  of  Arizona. 

The  Examiner :  It  will  be  admitted. 

164  (The  document  referred  to  was  received  in  evi¬ 
dence,  marked  “Commission’s  Exhibit  No.  1,  Dockets 

3797  and  3906,”  and  is  filed  with  the  transcript  in  the  pos¬ 
session  of  the  Commission.) 

By  Mr.  Berry: 

Q.  Now,  Mr.  Davis,  with  reference  to  the  application  of 
W.  P.  Stuart  for  the  establishment  of  a  station  on  the  same 
frequency,  with  100  watts  unlimited  time,  Docket  No.  3906, 
is  there  any  difference  in  the  conditions  pertaining  with 
reference  to  that  application  and  those  you  have  already 
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testified  to  with  reference  to  the  Southwest  Broadcasting 
Company  application?  A.  Just  a  few  items  where  there  is 
a  difference  in  the  testimony. 

Q.  Will  you  state  that  difference?  A.  The  day  quota  in¬ 
crease  if  charged  to  quota  of  the  Stuart  application  would 
be  0.1  units  and  the  transmitter  site  and  antenna  have  not 
been  specifically  described  or  designated,  and  therefore  the 
Engineering  Department  would  recommend  that  if  the  ap¬ 
plication  be  granted,  it  be  subject  to  the  selection  of  an  ap¬ 
proved  site,  and  to  the  erection  of  a  satisfactory  antenna. 

The  antenna  specifications,  of  course,  are  set  out  in  Rule 
131,  and  I  believe  the  Commission  would  require  compliance 
with  that  rule. 

The  proposed  equipment  is  satisfactory,  and  in  the  place 
of  the  application  previously  designated  as  pending,  I  would 
substitute  the  application  of  the  Southwest  Broadcasting 
Company. 

165  Mr.  Berry:  That  is  all. 

The  Examiner:  Mr.  Stollenwerck  you  may  cross- 

examine. 

Cross-Examination 

By  Mr.  Stollenwerck : 

Q.  Mr.  Davis,  I  want  to  bring  out  the  distinction  between 
these  applications  in  reference  to  the  question  of  power  re¬ 
quested.  The  Southwest  Broadcasting  Company  applica¬ 
tion  is  asking  for  a  hundred  watts  night  and  250  watt's  un¬ 
til  local  sunset,  is  it  not  ?  A.  It  is. 

Q.  And  the  Stuart  application  is  asking  for  a  maximum 
of  100  watts  at  any  time,  and  asking  for  unlimited  time? 
A.  Yes,  sir. 

Q.  Did  you  state  that  the  quota  of  Arizona  day  is  over  at 
present,  I  believe  I  gathered  such  impression  from  your 
figures?  A.  During  the  daytime  the  quota  is  under,  and  at 
night  it  is  over. 

Q.  Would  the  increase  of  daytime  quota  in  the  event  the 
Southwest  Broadcasting  application  is  granted,  be  charged 
against  quota,  and  would  it  run  over  or  not?  A.  No,  sir. 

Q.  There  is  sufficient  margin  for  that?  A.  Yes,  sir. 

Q.  You  make  reference  to  the  Stuart  application  having 
the  site  for  the  transmitter  and  the  details  as  to  the  antenna 
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system  left  to  the  approval  of  the  Commission?  A.  Yes,  sir. 
Q.  Does  the  record  show  that  is  by  an  amendment  to 
that  effect?  A.  I  don’t  recall  now.  That  was  the 

166  situation  when  I  last  observed  the  application.  The 
record  now  shows,  from  my  previous  statement,  that 

that  is  the  case. 

Mr.  Fisher:  It  shows  it  was  amended  on  May  11th. 

1  The  Witness:  The  application  of  W.  P.  Stuart  has  been 
amended,  and  a  portion  of  that  amendment  reads,  “Sub¬ 
stituting  transmitter  location  and  antenna  system  to  be  sub¬ 
ject  to  the  Commission’s  approval.” 

Mr.  Fisher:  What  is  the  date  of  that? 

The  Witness :  It  is  dated  May  18,  1936.  Pardon  me,  that 
is  a  letter  concerning  the  particular  amendment,  and  the 
amendment  itself  is  dated  May  11,  1936  and  sworn  to  on 
the  same  day. 

By  Mr.  Stollenwerck : 

Q.  Did  you  state  that  there  would  be  no  interference  with 
any  existing  station  if  either  one  of  these  applications 
should  be  granted?  A.  Yes,  sir;  I  did. 

Q.  Except  for  the  other  pending  application  in  this  par¬ 
ticular  hearing,  is  there  any  pending  application  with  which 
there  would  be  conflict  ?  A.  No,  sir. 

Cross-Examination 
By  Mr.  Fisher: 

Q.  Mr.  Davis,  will  you  get  out  your  book  with  reference 
to  the  application  of  the  Southwest  Broadcasting  Company, 
250  watts  and  the  Stuart  application  for  100  watts  daytime, 
and  tell  us  the  approximate  radius  of  the  2  millivolt 

167  line  with  that  differential  in  power?  A.  That  will 
have  to  be  based  upon  what  I  believe  to  be  a  proper 

conductivity  value  for  the  territory  under  consideration, 
and  I  believe  that  value  to  be  approximately  4  times  10  to 
the  minus  14  nth  electro  magnetic  units.  The  250-watt  in¬ 
stallation  on  1500  kilocvcles  would  be  reduced  to  its  2  milli- 

m) 

volt  per  meter  contour  on  approximately  8  miles. 

The  Examiner :  Daytime  ? 

The  Witness:  Yes,  sir;  day  or  night.  Whereas,  a  100- 
watt  station  on  the  same  frequency  and  in  the  same  terri- 
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torv  would  have  a  radius  to  its  2  millivolt  per  meter  con¬ 
tour  of  approximately  six  miles. 

By  Mr.  Fisher : 

Q.  Now,  the  1  millivolt.  A.  Those  figures  are  respectively 
ten  and  one-half  miles  and  eight  miles. 

Q.  Now,  the  500  microvolt  line?  A.  In  similar  order 
those  figures  are  about  14  miles  and  ten  and  one-half  miles. 

Q.  Would  you  say  that  this  station,  due  to  the  fact  that 
there  would  be  no  interference  in  the  daytime  from  any 
other  stations  on  the  same  frequency,  would  give  service 
out  to  its  500  microvolt  line?  A.  Yes,  sir. 

Mr.  Fisher:  That  is  all. 

The  Examiner:  Is  there  anything  further  of  this  witness? 
You  will  be  excused,  Mr.  Davis. 

168  (Witness  excused) 

The  Examiner:  Is  there  anything  further  to  be  offered 
by  any  of  the  parties  to  this  hearing? 

Mr.  Berry :  There  is  nothing  further  for  the  Commission. 
The  Examiner :  The  hearing  will  be  closed. 

(Whereupon,  at  12  o’clock  noon,  the  hearing  was  closed.) 

169  Endorsed:  Docket  No.  3797,  App  Exhibit  1  Hear¬ 
ing  before  Federal  Communications  Commission 

6/5/36  Ward  &  Paul,  Official  Reporters. 

State  of  Arizona 
Arizona  Corporation  Commission 
(Seal) 

To  all  to  Whom  these  Presents  shall  Come,  Greeting : 

I,  M.  C.  Hankins,  Secretary  of  the  Arizona  Corporation 
Commission,  do  hereby  certify  that  the  annexed  is  a  true 
and  complete  transcript  of  the 

ARTICLES  OF  INCORPORATION 

OF 

SOUTHWEST  BROADCASTING  COMPANY 

which  were  filed  in  the  office  of  the  said  Arizona  Corpora¬ 
tion  Commission  on  the  1st  day  of  July,  A.  D.,  1935,  at  10 :00 
o’clock  A.  M.,  as  provided  by  law. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  the  Arizona  Corporation  Com¬ 
mission,  at  the  capitol,  in  the  city  of  Phoenix,  this  26th  day 
of  Mav,  A.  D.  1936. 

M.  C.  HANKINS 

(Seal)  Secretary . 

By 

Assistant  Secretary 

170  Articles  of  Incorporation  of  Southwest 

Broadcasting  Company. 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
we,  the  undersigned,  have  associated  ourselves  together 
for  the  purpose  of  forming  a  corporation  under  the  laws  of 
Arizona,  hereby  adopting  the  following  Articles  of  Incor¬ 
poration  : 

ARTICLE  I. 

The  incorporators  are: 

Albert  Stetson  and  C.  E.  Lawrence  whose  residences  and 
Post  Office  Adresses  are  Prescott,  Arizona, 
and  the  name  of  the  corporation  shall  be : 

SOUTHWEST  BROADCASTING  COMPANY. 

ARTICLE  II. 

The  general  nature  of  the  business  proposed  to  be  tran¬ 
sacted  by  this  corporation  is  as  follows,  to-wit: 

To  maintain,  operate  and  carry  on  a  general  radio  busi¬ 
ness  in  all  its  branches,  including  the  operation  of  broad¬ 
casting  stations  and  the  operation  of  wholesale  and  retail 
establishments  dealing  in  radio  supplies;  To  maintain, 
operate  and  carry  on  a  general  advertising  business  in  all 
its  branches,  whether  by  means  of  radio  or  by  publication 
or  by  any  other  means;  To  maintain,  operate  and  carry  on 
schools  of  instruction  and  education,  operate  and  carry  on 
all  branches  of  business,  retail  and  wholesale,  which  the 
board  of  directors  may  elect  or  determine,  either  in  con¬ 
nection  with  the  radio  business  or  in  connection  with  any 
other  line  of  business  in  which  the  directors  may  determine 
to  engage;  To  purchase,  lease  or  otherwise  acquire,  own, 
hold,  maintain,  improve,  sell,  convey,  mortgage  or  other- 
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wise  dispose  of  real  or  personal  property,  as  may  be 
deemed  advisable  by  the  board  of  directors  in  connection 
with  the  foregoing  purposes;  To  borrow  money,  issue 
bonds,  debentures  and  other  obligations  of  the  corporation, 
and  to  secure  the  same  by  mortgage  or  trust  deed  on  any 
or  all  of  the  real  or  personal  property  of  the  corporation; 

To  purchase  or  otherwise  acquire  own,  hold  and 
171  deal  in  securities  and  stock  of  corporations,  includ¬ 
ing  stock  and  other  securities  of  this  corporation;  To 
do  any  and  all  things  which  the  board  of  directors  of  the 
corporation  may  deem  incidental  to  or  reasonably  connec¬ 
ted  with  any  of  the  foregoing  purposes. 

ARTICLE  III. 

The  time  of  the  commencement  of  this  corporation  shall 
be  the  date  of  the  issuance  to  it  of  a  Certificate  of  Incor¬ 
poration  by  the  Arizona  Corporation  Commission,  and  it 
shall  endure  for  the  full  period  of  twenty-five  years  there¬ 
after,  with  the  privilege  of  renewal  as  provided  by  law. 

ARTICLE  IV. 

The  total  authorized  capital  stock  of  this  corporation  is 
Twenty  Five  Thousand  ($25,000.00)  Dollars,  divided  into 
two  hundred  fifty  (250)  shares  of  the  par  value  of  One 
Hundred  ($100.00)  Dollars  each,  and  shall  be  issued  fully 
paid  and  non-assessable.  Said  capital  stock  shall  be  paid 
into  this  corporation  at  such  time  or  times  as  the  Board  of 
Directors  may  designate  by  the  payment  to  it  of  cash,  or 
by  the  sale  and  transfer  to  it  or  exchange  of  real  or  per¬ 
sonal  property,  stocks,  bonds,  contracts,  services  or  any 
other  valuable  right  or  thing,  for  the  uses  and  purposes  of 
this  corporation. 

ARTICLE  V. 

The  affairs  of  this  corporation  shall  be  conducted  by  a 
board  of  not  less  than  three  (3)  nor  more  than  nine  (9) 
directors,  all  of  whom  shall  be  stockholders,  and  such  of¬ 
ficers  as  the  board  may  elect  or  appoint.  The  directors 
shall  be  elected  annually  by  the  stockholders  on  the  first 
Monday  in  May  of  each  year. 

Until  their  successors  have  been  elected  and  have  quali¬ 
fied,  the  following  named  persons  shall  be  officers  and  di¬ 
rectors  : 
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Albert  Stetson — President  and  Director 

G.  N.  Hoffman — First  Vice-President  and  Director 

Floyd  Williams — Second  Vice-President  and  Director 

R.  B.  Westervelt — Secretary  and  Director 

C.  D.  Rhodes — Treasurer  and  Director 

The  Secretary  and  Treasurer  may  be  one  person. 

172  ARTICLE  VI. 

The  directors  shall  have  the  power  to  adopt,  amend  or 
rescind  by-laws,  and  to  fill  vacancies  occuring  in  the  board 
from  anv  cause. 

ARTICLE  VII. 

The  highest  amount  of  indebtedness  or  liability,  direct 
or  contingent,  to  which  this  corporation  is  at  any  time  to 
subject  itself  is  Sixteen  Thousand  Six  Hundred  Sixty-six 
pnd  66/100  ($16,666.66)  Dollars.  The  private  property  of 
the  stockholders,  directors  and  officers  of  this  corporation 
shall  be  forever  exempt  from  its  debts  and  obligations. 

ARTICLE  VIII. 

The  principal  place  of  business  and  office  of  the  corpora¬ 
tion  within  Arizona  shall  be  Prescott,  Yavapai  County, 
Arizona,  and  other  places  of  business  and  other  offices 
may  be  established  and  maintained  within  or  outside  of 
Arizona,  at  such  places  as  the  Board  of  Directors  may 
designate,  where  meetings  of  stockholders  and  directors 
ipay  be  held,  and  any  and  all  corporate  business  may  be 
transacted. 

IN  WITNESS  WHEREOF,  we  have  hereunto  set  our 
hands  and  seals  this  22nd  day  of  June,  1935. 

ALBERT  STETSON 

C.  E.  LAWRENCE 

State  of  Arizona 

County  of  Yavapai  ss. 

The  foregoing  instrument  was  acknowledged  before  me 
by  Albert  Stetson,  and  C.  E.  Lawrence  on  the  22nd  day  of 
June,  1935. 

R.  B.  WESTERVELT 
(Notarial  Seal)  Notary  Public. 

My  commission  expires  March  1,  1938. 
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Endorsement:  Arizona  Corporation  Commission  Incor¬ 
porating  Division.  Filed  Jul  1  1935  at  10:00  A.  M.,  at  re¬ 
quest  of  R.  B.  Westervelt  whose  address  is  Bank  of  Ariz. 
Bldg.,  Prescott,  Arizona. 

M.  C.  HANKINS 
Secretary 

By  A.  0.  JONES. 

173  Endorsed :  Docket  No.  3797  App  Exhibit  2  Hear¬ 
ing  before  Federal  Communications  Commission 
6/5/36  Ward  &  Paul,  Official  Reporters. 

Financial  Statement  of  the  Southwest  Broadcasting 

Company. 

June  5,  1936. 

Assets : 

Cash  in  Bank 
Stock  Subscription 


$10,000.00 

2,000.00 


Total  $12,000.00 

Liabilities : 

Capital  Stock  Issued  $12,000.00 

174  Endorsed:  Docket  No.  3797  App  Exhibit  3  Hear¬ 
ing  before  Federal  Communications  Commission 
6/5/36  Ward  &  Paul,  Official  Reporters. 

8:00  Morning  Devotions  (To  be  put  on  by  Pastors  of 
Local  Churches) 

8:15  Morning  Devotions  (To  be  put  on  by  Pastors  of 
Local  Churches) 

8:30  Musical  Clock  (Music  &  Spot  Announcements  also 
Time) 

8:45  Musical  Clock  (Music  &  Spot  Announcements  also 
Time) 

9:00  News  Flashes 

9:15  Organ  Melodies  (Popular  music  and  semi-classical) 
9:30  Shut-In  Hour  (Program  for  Shut-Ins) 

9:45  Shut-In  Hour  (Program  for  Shut-Ins) 

10:00  Hit  Parade  (Musical  numbers  comprising  hit  tunes) 
10:15  Hit  Parade  (Musical  numbers  comprising  hit  tunes) 
10:30  Book  Review  (Review  of  different  books) 

10:45  Piano  logues  (Piano  Concert) 


118  W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION. 


11 :00  Words  &  Music  (Readings  with  musical  background) 

11 :15  Hawaiin  Music 

11 :30  Customs  of  foreign  lands  (Talk  on  foreign  countries) 

11:45  The  question  box  (Interviews  with  persons  6n  the 
street) 

12:00  Farm  &  Home  Hour  (Weather  reports,  stock  and 
market  reports,  advice  on  farming  and  advice  on 
home-making,  recipes,  menus,  etc.) 

12:15  Farm  &  Home  Hour  (Weather  reports,  stock  and 
market  reports,  advice  on  farming  and  advice  on 
home-making,  recipes,  menus,  etc.) 

12:30  Farm  &  Home  Hour  (Weather  reports,  stock  and 
market  reports,  advice  on  farming  and  advice  on 
home-making,  recipes,  menus,  etc.) 

12:45  News  Flashes 
1 :00  Old-Time  music  or  Civic  Program 
1:15  All  request  program  (Pieces  played  as  requested) 

1:30  All  request  program  (Pieces  played  as  requested) 

1:45  All  request  program  (Pieces  played  as  requested) 

2:00  Band  Concert  (Band  music) 

2:15  Band  Concert  (Band  music) 

2:30  Musical  Melodies 
2:45  Musical  Melodies 
3 :00  Afternoon  Organ  Concert  for  Shut-Ins 
3:15  Afternoon  Organ  Concert  for  Shut-Ins 
3:30  The  Little  Theatre  (Drama,  electrical  transcrip¬ 
tions) 

3:45  The  Little  Theatre  (Drama,  electrical  transcrip¬ 
tions) 

4:00  News  Flashes 
4:15  String  Music 
4:30  String  Music 

4:45  Evening  Directory  (Moving  picture  announcement, 
dances,  public  demonstrations,  church  meetings, 
etc.) 

5:00  Hill  Billy  Band 

5:15  Today  in  Sports  (sports  review) 

5:30  Civic  Period  (Programs  by  civic  organ.  Also  round 
table  discussions  of  National,  State  and  City 
topics) 

5:45  Civic  Period  (Programs  by  civic  organ.  Also  round 
table  discussions  of  National,  State  and  City 
topics) 
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6:00  Amateur  Hour  (Trial  of  local  talent  &  transcription 
service) 

6:15  Amateur  Hour  (Trial  of  local  talent  &  transcription 
service) 

6:30  Amateur  Hour  (Trial  of  local  talent  &  transcription 
service) 

6:45  News  Period 

7 :00  Metals  &  Mines  &  civic  programs  &  Chamber  of 
Commerce 

7 :15  Metals  &  Mines  &  civic  programs  &  Chamber  of 
Commerce 

7:30  High  School  Program  (Bands,  vocalists  &  papers  of 
educational  nature  by  students) 

7:45  High  School  Program  (Bands,  vocalists  &  papers  of 
educational  nature  by  students) 

8:00  History  of  Arizona  (Dramatized) 

8:15  History  of  Arizona  (Dramatized) 

8:30  The  Masters’  Horn  (Program  of  Musical  master¬ 
pieces,  symphony  &  operatic) 

9:00  Dance  Music  (Night  club  orchestra) 

9:15  Dance  Music  (Night  club  orchestra) 

9:30  Dance  Music  (Night  club  orchestra) 

9:45  Last  Minute  News 
10:00  Sign  Off 

176  Endorsed:  Federal  Communications  Commission 
Jun  1  1936  Received 

Endorsed:  Federal  Communications  Commission  Jun 
1  1936  Received. 

Endorsed:  Federal  Communications  Commission  Jun 
1-1936  Received  2nd  Mail  Mail  and  Files. 

Docket  3797 

In  Re:  Application  Southwest  Broadcasting  Company  for 
Construction  Permit  Prescott,  Arizona 

State  of  Arizona 

County  of  Yavapai  ss 

Be  It  Known  That  I  took  the  annexed  depositions  pur¬ 
suant  to  the  annexed  Order;  that  I  was  then  and  there  a 
duly  commissioned  notary  public  in  and  for  the  County  of 
Yavapai,  State  of  Arizona;  that  by  virtue  thereof  I  was 
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authorized  to  administer  an  oath;  that  each  witness  be¬ 
fore  testifying  was  duly  sworn  to  testify  to  the  whole  truth 
and  nothing  but  the  truth  and  that  the  testimony  of  each 
winess  was  reduced  to  writing  under  my  direction  and  was 
carefully  read  over  to  him  or  her  before  he  or  she  signed 
the  same. 

Dated  at  Prescott,  Arizona  this  28th  day  of  May,  1936. 

GENEVA  McNEELY 
(Seal)  Notary  Public 

i  My  commission  expires  June  8,  1939. 

Docket  3797 

177  In  Re:  Application  Southwest  Broadcasting  Com¬ 
pany  for  Construction  Permit,  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the 
deposition  of  Albert  Stetson  as  a  witness  in  the  matter  of 
the  Application  of  the  Southwest  Broadcasting  Company 
for  a  Construction  Permit  for  a  Radio  Station  at  Prescott, 
Arizona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Ya¬ 
vapai,  State  of  Arizona,  on  the  28th  day  of  May,  1936,  at 
4:40  o’clock  P.  M.  at  Prescott,  Arizona,  then  and  there  to 
be  examined  by  oral  examination  in  the  above  entitled  mat¬ 
ter  and  said  Albert  Stetson  being  then  and  there  present 
and  after  being  by  me,  before  giving  evidence,  first  duly 
sworn  to  testify  to  the  whole  truth  and  nothing  but  the 
truth  did  testifv  as  follows : 

(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney 
for  W.  P.  Stuart,  having  been  notified  but  failing  to  ap¬ 
pear.) 

(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  You  may  state  your  name  A.  Albert  Stetson 

Q.  Where  do  you  reside  Mr.  Stetson?  A.  Phoenix, 
Arizona,  a  temporary  residence.  I  have  resided  the  past 
two  years  in  Prescott  and  have  had  investments  for  three 
years,  my  brothers  and  I  having  owned  and  operated  the 
Studio  Theatre  in  Prescott. 
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Q.  How  long  have  you  resided  in  the  State  of  Arizona? 
A.  I  came  to  Arizona  in  1920  and  have  been  a  resident  of 
this  State,  except  for  a  period  of  six  years  when  I  resided 
in  Southern  California. 

Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Broadcasting  Company?  A. 
Yes 

Q.  Will  you  please  name  them?  A.  Albert  Stetson,  G. 
Norman  Hoffman,  C.  E.  Lawrence,  R.  L.  Webb,  R.  B.  Wes- 
tervelt  and  C.  D.  Rhodes. 

Q.  You  are  President  of  the  Southwest  Broadcasting 
Company?  A.  Yes. 

ALBERT  STETSON 

178  Q.  Will  you  state  briefly  the  purposes  and  objects 
for  which  this  Corporation  was  formed?  A.  In  Feb¬ 
ruary,  1935,  several  of  the  above  named  parties,  who  were 
disappointed  in  the  operation  of  the  radio  station  then  in 
Prescott  and  felt  it  would  be  decidedly  to  the  advantage 
of  the  entire  community  to  have  in  operation  a  fine  radio 
station,  discussed  the  possibility  of  their  purchasing  the 
equipment  and  securing  a  voluntary  assignment  of  the 
license  of  Scott  and  Sturm  and  modernizing  the  station 
and  placing  good  management  in  charge;  or  securing  a 
Construction  Permit  and  a  License  for  a  radio  station 
themselves. 

During  the  first  part  of  the  month  of  June,  1935,  negotia¬ 
tions  were  entered  into  with  Scott  and  Sturm  for  the  pur¬ 
pose  of  securing  the  license  of  Scott  and  Sturm  and  subse¬ 
quently  replacing  the  old  and  inadequate  equipment  with 
RCA  equipment  or  its  equivalent. 

A  corporation  was  formed  organized  under  the  Statutes 
of  the  State  of  Arizona  and  the  proper  steps  taken  to  se¬ 
cure  the  approval  of  the  Federal  Communications  Commis¬ 
sion  to  this  entire  transaction.  It  was  soon  discovered 
that  Scott  and  Sturm  had  operated  the  radio  station  so 
poorly  and  had  gained  thereby  the  disapproval  of  the  Fed¬ 
eral  Communications  Commission  to  such  an  extent  that 
their  license  could  not  be  voluntarily  assigned. 

It  was  then  determined  by  the  stockholders  of  the  South¬ 
west  Broadcasting  Company  that  in  order  to  carry  out 
their  original  objective  of  supplying  Prescott  with  a  fine 
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up-to-date,  well-managed  radio  station  that  the  Corpora¬ 
tion  would  file  an  application  for  a  Construction  Permit  in 
its  own  name.  In  order  to  facilitate  matters  Counsel  was 
engaged  and  every  suggestion  and  request  was  met  where¬ 
by  adequate  radio  facilities  would  be  provided  Prescott 
and  the  surrounding  territory,  and  it  always  has  been  and 
is  at  the  present  time  the  intention  of  the  stockholders  of 
the  Southwest  Broadcasting  Company  to  provide  Prescott 
with  a  fine  radio  station  serving  the  public  convenience 
and  necessitv. 

•r 

Q.  Please  state  briefly  the  position  in  the  community  of 
the  stockholders  who  are  associated  with  you  in  the  South¬ 
west  Broadcasting  Company.  A.  Mr.  C.  E.  Lawrence  is  the 
President  of  the  Eagle  Drug  and  owner  and  operator 
thereof,  President  of  the  Style  Shop,  Inc.  and  half  owner 
in  the  Lawrence  Cleaners.  Mr.  Lawrence  also  has  ex¬ 
tensive  real  estate  holdings  in  Prescott  and  the  State  of 
Arizona. 

i  Mr.  R.  L.  Webb  is  President  of  the  Webb  Motors,  Inc. 
and  the  owner  of  the  majority  of  the  stock  therein.  The 
Webb  Motors  Inc.  are  the  distributors  for  Ford  cars  and 
trucks  and  other  products  and  also  the  authorized  dealer 
I  in  this  territory  for  the  products  of  the  Goodyear  Tire  & 
Rubber  Co. 

ALBERT  STETSON 

179  Mr.  G.  Norman  Hoffman  is  President  of  the  E. 

A.  Kastner  Grocery  Company  and  is  the  owner  of 
seventy-five  percent  of  the  stock.  This  Corporation  is  the 
owner  of  the  Pigglv  Wiggly  Franchise  in  Yavapai  County. 

Mr.  C.  D.  Rhodes  is  a  co-partner  in  the  McLoughlin  Coal 
Company.  The  McLoughlin  Coal  Company  represents  the 
American  Block  Coal  Company  of  Gallup,  New  Mexico,  in 
this  territorv. 

Mr.  R.  B.  Westervelt  is  an  Attorney-at-Law  of  this  City 
and  has  been  in  active  practice  here  for  20  years.  Mr. 
Westervelt  is  the  owner  of  an  apartment  house  and  other 
real  estate  interests  in  the  City  of  Prescott. 

Q.  Mr.  Stetson  have  you  any  investments  in  Arizona? 
A.  Yes,  I  own  twenty-five  percent  of  the  stock  of  the 
Studio  Theatre,  Inc.  of  Phoenix,  Arizona,  and  have  invest¬ 
ments  in  in  the  Salt  River  Valley  and  Tucson. 
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Q.  You  may  state,  Mr.  Stetson,  whether  or  not  there  is 
at  the  present  time  dependable  radio  reception  in  Prescott 
at  all  times.  A.  I  resided  in  Prescott  approximately  two 
years  and  during  that  period  of  time  it  was  obvious  to  me 
that  radio  reception  in  Prescott  from  any  stations  was 
very  poor  in  the  daytime,  particularly  oin  the  summer. 

Q.  Do  you  believe,  Mr.  Stetson,  that  a  well-equipped  and 
properly  operated  station  in  Prescott  would  receive  the 
support  of  the  business  men  and  citizens  of  the  com¬ 
munity?  A.  I  know  definitely  that  it  would  receive  the 
support  of  the  business  men  of  Prescott.  At  the  time  that 
the  other  stockholders  of  the  Southwest  Broadcasting 
Company  and  myself  became  interested  in  the  matter  of 
providing  Prescott  with  a  fine  radio  station  sufficient  in¬ 
quiry  and  investigation  was  made  by  me  to  determine  to 
my  satisfaction  that  a  well-managed  station  would  receive 
the  support  of  the  business  interests  of  this  community. 

Q.  Have  you  prepared,  Mr.  Stetson,  a  list  of  the  busi¬ 
ness  houses  in  this  area  who  might  be  prospective  adver¬ 
tisers  wliould  the  Applicant  be  successful  in  obtaining  a 
permit  to  operate  a  station  here?  A.  Yes,  and  I  submit 
herewith  the  list  and  ask  that  same  be  marked  “Ex¬ 
hibit  A”. 

Q.  Mr.  Stetson  have  you  prepared  a  typical  daily  pro¬ 
gram  as  an  exhibit  showing  program  of  entertainment; 
civic,  news,  religious,  agricultural  and  educational  pro¬ 
grams?  A.  Yes  and  I  submit  the  same  herewith  and  ask 
that  same  be  marked  “Exhibit  B”. 

Q.  And  have  you  prepared  a  list  of  talent  available  in 
this  City  who  would  be  interested  in  using  the  facilities  of 
this  station  from  time  to  time?  A.  Yes  and  I  sub- 
180  mit  same  herewith  and  ask  that  same  bv  marked 
“Exhibit  C”. 

ALBERT  STETSON 

Q.  Have  you  given  any  thought  to  the  question  of  the 
management  of  this  station?  in  case  it  is  authorized?  A. 
Yes.  This  matter  has  been  discussed  by  the  stock¬ 
holders  of  the  Southwest  Broadcasting  Company  at  nu¬ 
merous  meetings  and  it  has  been  decided  that  should  this 
Company  secure  a  license  for  a  radio  station  in  Prescott 
that  a  competent  and  experienced  man  would  be  employed. 
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has  been  apparent  to  the  stockholders  of  this  Company 
that  the  failure  of  the  station  previously  operating  in  this 
community,  and  other  communities,  has  been  frequently 
due  to  incompetent  management  and  untrained  staffs.  We, 
the  stockholders,  have  carried  on  considerable  investigation 
regarding  the  employment  of  a  capable  manager,  and  have 
interviewed  Mr.  M.  A.  Vroman  of  KFXM  in  San  Ber¬ 
nardino,  California,  regarding  this  position.  Should  we  se¬ 
cure  the  license  we  will  engage  Mr.  Vroman  or  someone 
else  equally  competent  to  manage  the  station.  It  would  be 
our  aim  to  see  that  the  entire  personnel  of  the  station,  in¬ 
cluding  technicians,  announcers,  business  management, 
etc  are  competent  and  of  the  highest  type  available. 

ALBERT  STETSON 
181  Exhibit  “  A  ” 

Advertisers 

Eagle  Drug  Store,  Drugs 

Lawrence  Cleaners,  Cleaning  and  Pressing 

Lawrence  Style  Shop,  Ladies  Ready  to  Wear  and  Shoes 

E.  A.  Dastner  Grocery  Co.,  Groceries  and  Meats 

Webb  Motors  Inc.,  Ford  Dealer 

McLaughlin  Coal  Co.,  Fuel 

Hassayampa  Hotel,  Hotel  and  Coffee  Shop 

Century  Drug,  Drugs 

Crystal  Ice  &  Fuel  Co.,  Ice  &  Fuel 

Studio  Theatre,  Intertainment 

Allen  Trading  Co.,  Retail  Groceries  and  Meats 

Scholev  &  Stephan,  Cigars  and  Liquers 

Ray  Bratton,  Restruant  (Green  Frog) 

Bukove  Motor  Co.,  Chevrolet  Dealer 

Sam’s  Clothes  Shop,  Men’s  Ready  to  Wear  and  Shoes 

Claude  Bate,  Bates  Studio  (photography) 

Hill  Hardware  Co.,  Hardware  and  Home  furnishings 

Ideal  Bakery,  Bakery 

M.  F.  Kuhne,  Plumbing  and  Heating 

Men’s  Shop,  Men’s  ready  to  wear  and  Ladies  shoes 

Johnson  Electric  Co.,  Electric  Appliances 

C.  G.  Reibeling,  Studebaker  Dealer 

Hassayampa  Motors  Inc.,  Buick  Dealer 

Morma  Ree  Beauty  Shop,  Beauty  Shop 
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Floyd  Williams  Motor  Co.,  Dodge  Dealer 

Prescott  Grocery,  Groceries 

Electric  Supply  Co.,  Electric  Appliances 

182  Exhibit  “C” 

Vocalists 


Mr.  George  F.Backe 
Mr.  Gary  0.  Vyne 
Mr.  Merle  Shipp 
Mrs.  A.  G.  Baker 
Mrs.  A.  B.  Fox 
Mrs.  Joe  Heap 
Mrs.  Ed  Block 
Mrs.  Richard  Lamson 
Mrs.  H.  J.  Smith 
Mrs.  C.  B.  Kirby 
Mrs.  Jessie  Post 
Miss  Ruth  Sandler 
Mrs.  Samuel  Ensminger 
Mrs.  Gary  0.  Vyne 

Violinists 

Mrs.  C.  L.  Ewing 
Mr.  Gabriel  Payne 
Mrs  Reata  Pedersen 
Mr.  Fred  Arlund 
Mrs.  Dorothy  Hennig 


Mrs.  James  H.  Martin 
Mrs.  S.  H.  Martin 
Mrs.  Phyllis  Meyers 
Mrs.  Kenyon  Trengove 
Mrs.  Lester  Ruffner 
Mrs.  E.  C.  Weaver 
Mrs.  C.  R.  D. 

Mrs.  C.  R.  K.  Swetman 
Mrs.  Pearl  Bethea 
Mrs.  Pearl  Davis  Sutton 


Mrs.  L.  H.  Evans 
Mr.  Jack  Widener 
Mrs.  Nina  Ralston 
Miss  Iris  Bailie 
Miss  Geraldine  Giroux 
Mr.  J.  A.  Jaeger 
Mrs.  D.  W.  Martin 
Mr.  David  W.  Russell 
Mr.  Stuart  Houston 
Mrs.  J.  Ogden  Hoffman 
Mr.  Joseph  K.  Derr 
Mr.  Paul  Giroux 
Mrs.  Ben  Thaver 

Accordianists 
Mr.  Ernesto  Liro 


Pianists 

Mrs.  Gladys  Cheek 
Mrs.  T.  M.  Me  Cullev 
Mrs.  Jesse  E.  Dowell 
Miss  Maria  Hunter 
Mr.  J.  Ogden  Hoffman 
Miss  Bethal  Braun 
Mrs.  Chester  Wooten 
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Dramatic  Artists 


Miss  Lillian  Savage 
Mrs.  Russell  Insley 
Mrs.  Russell  Fenton 
Mrs.  Emilia  Bergman 
Miss  Nadine  Block 
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Miss  Joyce  Fletcher 
Mr.  Frank  E.  Brown 
Mr.  Dan  Thompson 
Mr.  Larry  Burdick 


In  Re:  Application  Southwest  Broadcasting  Company 
for  Construction  Permit  Prescott,  Arizona. 

Pursuant  to  the  attached  Commission  for  taking  the  depo¬ 
sition  of  R.  L.  Webb  as  a  witness  in  the  matter  of  the  ap¬ 
plication  of  the  Southwest  Broadcasting  Company  for  a 
Construction  Permit  for  a  Radio  Station  at  Prescott,  Ari¬ 
zona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeelv,  a  Notary  Public  in  and  for  the  Countv  of  Ya- 
vapai,  State  of  Arizona,  on  the  25th  day  of  May  at  11  o’clock 
A.  M.  at  Prescott,  Arizona,  then  and  there  to  be  examined 
by  oral  examination  in  the  above  entitled  matter  and  said 
R.  L.  Webb  being  then  and  there  present  and  after  being 
by  me,  before  giving  his  evidence,  first  duly  sworn  to  testify 
to  the  whole  truth  and  nothing  but  the  truth  did  testifv 
as  follows: 

I  (R.  B.  Westervelt  appearing  for  the  applicant,  South¬ 
west  Broadcasting  Company ;  A.  M.  Crawford,  attorney  for 
W.  P.  Stuart  having  been  notified  but  failing  to  appear.) 

I  0>i  rect  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  You  may  state  your  name  A.  R.  L.  Webb 

Q.  And  where  do  you  reside  Mr.  Webb?  A.  In  the  City 
of  Prescott. 

Q.  How  long  have  you  been  a  resident  of  the  City  of  Pres¬ 
cott?  A.  Since  Februarv  1929. 

•> 

!  Q.  At  the  present  time  what  is  your  business  or  occupa¬ 
tion?  A.  The  automobile  business,  representing  Ford  Mo¬ 
tor  Company.  At  present  I  am  president  of  Webb  Motors 
Inc.,  Distributors  of  Ford  Cars  and  Ford  Products  in  Pres¬ 
cott  and  a  large  portion  of  Yavapai  County. 

Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Bo  radcasting  Company?  A. 
Yes. 
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Q.  If  the  Applicant  should  be  successful  in  obtaining  au¬ 
thority  to  erect  a  radio  station  in  Prescott,  as  President  and 
Chief  Executive  of  the  Webb  Motors,  Inc.,  would  you  be  in¬ 
terested  in  using  the  facilities  of  the  station  to  advertise 
your  products.  A.  Yes  I  would. 

Q.  Furthermore,  should  the  Applicant  be  successful  in 
obtaining  authority  to  erect  a  radio  station  in  Prescott  are 
you  of  the  opinion  that  the  business  houses  in  Prescott  and 
the  citizens  would  support  such  an  enterprise.  A.  Having 
known  the  various  members  of  the  organization  several 
years  and  knowing  their  ability,  aggressiveness,  and  real¬ 
izing  their  individual  standing  in  the  community,  I  am  con¬ 
fident  that  if  their  application  is  granted  very  definite  busi¬ 
ness  advantages,  as  well  as  cultural  and  educational  facili- 

R.  L.  WEBB 

ties  will  be  opened  to  the  people  of  Prescott  and  Ya- 
184  vapai  County  at  large  and  futhermore  I  believe  such 
facilities  would  be  well  received  and  utilized  to  the 
utmost. 

Q.  At  the  present  time  is  there  dependable  radio  recep¬ 
tion  in  Prescott  and  the  surrounding  area?  A.  No,  there  is 
not. 

Q.  Is  it  true  that  at  the  present  time  reception  in  Pres¬ 
cott  at  times  has  a  tendency  to  fade  and  is  received  with 
difficulty?  A.  Yes,  it  is 

Q.  Do  you  feel  that  there  is  a  real  need  for  radio  ser¬ 
vice  in  the  City  of  Prescott  and  the  surrounding  area? 
A.  In  my  opinion  there  is  very  definite  need.  It  would  be 
a  matter  of  great  convenience  and  I  feel  it  is  a  real  neces¬ 
sity. 

Q.  Knowing  the  officers  and  stockholders  of  the  South¬ 
west  Broadcasting  Company  do  you  feel  that  the  men  who 
are  associated  with  the  Company  are  financially  respon¬ 
sible  and  that  in  the  event  a  permit  to  operate  a  station  is 
granted  those  interested  can  furnish  ample  funds  to  oper¬ 
ate  and  properly  equip  a  first-class  station?  A.  I  do. 

R.  L.  WEBB 
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185  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company 
for  Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  C.  D.  Rhodes  as  a  witness  in  the  matter  of  the 
Application  of  the  Southwest  Broadcasting  Company  for  a 
Construction  Permit  for  a  Radio  Station  at  Prescott,  Ari¬ 
zona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  25th  day  of  May,  1936,  at  12 :00 
o’clock,  noon,  at  Prescott,  Arizona,  then  and  there  to  be 
examined  by  oral  examination  in  the  above  entitled  mat¬ 
ter  and  said  C.  D.  Rhodes  being  then  and  there  present  and 
after  being  by  me,  before  giving  his  evidence,  first  duly 
sworn  to  testify  to  the  whole  truth  and  nothing  but  the 
truth  did  testify  as  follows: 

(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney  for 
i\V.  P.  Stuart,  having  been  notified  but  failing  to  appear.) 

(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  Please  state  your  name  A.  C.  D.  Rhodes 
!  Q.  And  where  do  you  reside  Mr.  Rhodes?  A.  Prescott, 
Arizona 

Q.  What  is  your  business  or  occupation?  A.  I  am  a  Fuel 
Merchant  doing  business  under  the  name  of  McLoughlin 
Coal  Company 

Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Broadcasting  Company?  A. 
I  am 

Q.  Also  you  are  a  stockholder  in  the  Company?  A.  Yes, 
I  am  one  of  them 

Q.  Should  the  Applicant  be  successful  in  obtaining  au¬ 
thority  to  erect  a  radio  station  in  this  city  do  you  believe 
that  the  Company  would  operate  the  station  in  such  a  man¬ 
ner  that  it  would  prove  to  be  of  real  service  to  this  com¬ 
munity  and  an  asset  to  the  City  of  Prescott  and  Yavapai 
County?  A.  I  do. 

Q.  If  the  Applicant  should  be  successful  in  obtaining  au- 

thoritv  to  erect  a  radio  station  in  Prescott  would  vou  as  a 
•/  * 
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merchant  be  interested  in  using  the  facilities  of  the  station 
to  advertise  your  merchandise  ?  A.  I  would 

C.  D.  RHODES 

186  Q.  As  a  stockholder  of  the  Southwest  Broadcasting 
Company  would  you  be  willing  to  allot  to  the 

churches,  the  schools,  the  various  civic  organizations  and 
the  Chamber  of  Commerce  free  time  over  the  station  to 
broadcast  their  various  programs  of  civic,  religious,  cul¬ 
tural  and  educational  programs?  A.  I  would 

Q.  At  the  present  time  is  there  dependable  radio  recep¬ 
tion  in  Prescott  and  the  surrounding  territory?  A.  No, 
particularly  during  the  daytime  and  during  the  summer 
months,  Prescott  being  far  removed  from  KTAR  the  most 
powerful  unit  in  the  State. 

Q.  And  is  it  not  true  at  the  present  time  the  reception  in 
Prescott  has  a  tendency  at  times  to  fade  and  is  received  with 
difficulty.  A.  That  is  very  true 

Q.  Knowing  the  officers  and  stockholders  of  the  South¬ 
west  Broadcasting  Company  do  you  feel  that  the  men  who 
are  associated  with  the  Company  are  financially  respon¬ 
sible  and  that  in  the  event  a  permit  to  operate  a  station  is 
granted  those  interested  can  furnish  ample  funds  with 
which  to  operate  and  properly  equip  a  first  class  station? 

A.  Yes,  I  do  C.  D.  RHODES 

187  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company 
for  Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  commission  for  taking  the  depo¬ 
sition  of  G.  Norman  Hoffman  as  a  witness  in  the  matter  of 
the  Application  of  the  Southwest  Broadcasting  Company 
for  a  Construction  Permit  for  a  Radio  Station  at  Prescott, 
Arizona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona  on  the  25th  day  of  May,  1936,  at  3 :15 
o’clock  P.  M.  at  Prescott,  Arizona,  then  and  there  to  be 
examined  by  oral  examination  in  the  above  entitled  matter 
and  said  G.  Norman  Hoffman  being  then  and  there  pres¬ 
ent  and  after  being  by  me,  before  giving  his  evidence,  first 
duly  sworn  to  testify  to  the  whole  truth  and  nothing  but  the 
truth  did  testify  as  follows : 
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(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney  for 
W.  P.  Stuart,  having  been  notified  but  failing  to  appear) 

(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  Please  state  your  name  A.  G.  Norman  Hoffman 

Q.  Where  do  you  reside  Mr.  Hoffman  ?  A.  Prescott,  Ari¬ 
zona 

Q.  How  long  have  you  resided  in  Prescott,  Arizona?  A. 
34  years 

Q.  What  is  your  business  or  occupation  Mr.  Hoffman? 
A.  Retail  Groceries  and  Meats.  I  am  President  of  the 
E.  A.  Kastner  Grocery  Company,  Inc  and  this  Company 
owns  the  Piggly  Wiggly  franchise  for  Prescott  and  Yava¬ 
pai  County.  I  am  owner  of  75%  of  the  stock  of  the  E.  A. 
Kastner  Grocery  Company. 

Q.  Are  you  a  stockholder  in  the  Southwest  Broadcasting 
Company,  Inc.?  A.  Yes. 

Q.  Are  you  acquainted  with  the  officers  and  stockholders 
of  the  Southwest  Broadcasting  Company?  A.  Yes. 

Q.  If  the  Applicant  is  successful  in  obtaining  authority 
to  erect  a  radio  station  in  Prescott  would  you  be  interested 
in  using  the  facilities  of  the  station  to  advertise  your  mer¬ 
chandise  and  business?  A.  Yes. 

;  G.  NORMAN  HOFFMAN 

188  Q.  If  the  Applicant  should  be  successful  in  obtain¬ 
ing  authority  to  erect  a  radio  station  in  Prescott  do 
you  believe  the  Company  would  operate  the  station  in  such 
a  manner  that  it  would  be  of  service  to  the  community  and 
an  asset  to  Prescott  and  Yavapai  County?  A.  Yes 

Q.  At  this  time  is  there  at  all  times  dependable  radio 
reception  in  Prescott  and  the  surrounding  area?  A.  Not  at 
all  times,  particularly  in  the  daytime  and  during  the  sum¬ 
mer  months,  due  to  the  fact  that  Prescott  is  so  far  removed 
from  KTAR  in  Phoenix,  Arizona 

Q.  Is  it  not  true  at  this  time,  without  a  radio  station  in 
Prescott,  the  reception  here  has  a  tendency  to  fade  and  at 
times  is  received  with  difficultv?  A.  Yes. 

Q.  Do  you  believe  that  a  first-class  radio  station  well- 
equipped  and  capably  managed  would  receive  the  support 
of  the  business  people  and  citizens  of  Prescott?  A.  Yes. 

G.  NORMAN  HOFFMAN 
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In  Re:  Application  Southwest  Broadcasting:  Company 
for  Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking;  the  depo¬ 
sition  of  C.  E.  Lawrence  as  a  witness  in  the  matter  of  the 
application  of  the  Southwest  Broadcasting  Company  for  a 
Construction  Permit  for  a  Radio  Station  at  Prescott,  Ari¬ 
zona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeelv,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  25th  day  of  May,  1936,  at  10 :00 
A.  M.  at  Prescott,  Arizona,  then  and  there  to  be  examined 
by  oral  examination  in  the  above  entitled  matter  and  said 
C.  E.  Lawrence  being  then  and  there  present  and  after  be¬ 
ing  by  me,  before  giving  his  evidence,  first  duly  sworn  to 
testify  to  the  whole  truth  and  nothing  but  the  truth  did 

testifv  as  follows : 

• / 

(R.  B.  Westervelt  appearing  for  the  applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney  for 
W.  P.  Stuart  having  been  notified  but  failing  to  appear.) 

(Direct  examination  by  Mr.  R.  B.  Westervelt:) 

Q.  You  may  state  your  name  A.  C.  E.  Lawrence 

Q.  And  where  do  you  reside  Mr.  Lawrence?  A.  Pres¬ 
cott,  Arizona 

Q.  What  is  your  business  or  occupation  ?  A.  I  am  in  the 
merchandising  business.  I  am  president  of  the  Eagle  Drug 
Store,  Inc.,  president  of  the  Style  Shop,  Inc.,  and  a  partner 
of  the  Lawrence  Cleaners  &  Dyers. 

Q.  How  long  have  you  resided  in  the  City  of  Prescott? 
A.  Since  1919 

Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Broadcasting  Company?  A. 
I  am 

Q.  Should  the  applicant  be  successful  in  obtaining  au¬ 
thority  to  erect  a  radio  station  in  the  City  of  Prescott  do 
you  believe  that  the  Company  would  operate  such  a  sta¬ 
tion  in  a  manner  that  would  be  of  service  to  the  community 
and  an  asset  to  the  City  of  Prescott  and  County  of  Yavapai? 
A.  I  do. 

Q.  If  the  applicant  should  be  successful  in  obtaining  au¬ 
thority  to  erect  a  radio  station  in  Prescott  would  you  be 
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interested  in  using  the  facilities  to  advertise  your  various 
businesses  ?  A.  I  would  be  interested  in  advertising  my 
business  over  the  radio  for  the  reason  that  I  feel  the  radio 
would  reach  areas  in  the  County  not  now  covered  by  any 
other  medium  of  advertisement.  Furthermore  I  am  a  strong 
supporter  and  booster  for  radio  advertising. 

C.  E.  LAWRENCE 

190  Q.  You  may  state  whether  or  not  there  is  at  the 
present  time  dependable  radio  reception  at  all  times 
in  the  City  of  Prescott  and  the  surrounding  area.  A.  There 
is  not  dependable  reception  in  the  daytime  except  possibly 
KTAR  on  the  stronger  sets. 

Q.  You  may  also  state  whether  or  not  at  the  present  time 
reception  in  Prescott  has  a  tendency  to  fade  and  is  at  times 
received  with  great  difficulty?  A.  Yes. 

Q.  Are  you  of  the  opinion  that  there  is  at  the  present 
time  a  real  urgent  need  for  a  well-equipped,  well-operated 
station  in  the  City  of  Prescott.  A.  There  is  an  urgent  need 
for  a  radio  station  in  Prescott  due  to  the  fact  that  Pres¬ 
cott  is  known  nationally  as  a  health  resort  and  is  considered 
a  mecca  for  summer  tourists.  There  are  a  number  of 
sanitoriums  located  in  Prescott  and  vicinity  and  radio  is 
their  only  means  of  entertainment  and  news  of  the  outside 
world. 

i  Q.  Do  you  believe,  Mr.  Lawrence,  that  a  well-equipped 
and  properly  operated  radio  station  in  Prescott  would  re¬ 
ceive  the  support  of  the  business  men  and  citizens  of  the 
community?  A.  I  do. 

Q.  As  a  stockholder  of  the  Southwest  Broadcasting  Com¬ 
pany  would  you  consent  to  the  giving  of  free  time  over  the 
station,  for  the  purpose  of  broadcasting  Civic  programs,  to 
the  Chamber  of  Commerce,  the  churches,  and  the  various 
civic  organizations  such  as  the  Kiwanis,  Rotary,  American 
Legion,  Red  Cross  etc.  ?  A.  Yes,  I  would.  I  think  there  is 
a  need  for  such  broadcasts  in  this  vicinity. 

Q.  Knowing  the  officers  and  stockholders  of  the  South¬ 
west  Broadcasting  Company  do  you  feel  that  the  men  who 
are  assoviated  with  the  Company  are  financially  respon¬ 
sible  and  that  in  the  event  a  permit  to  operate  a  station  is 
granted  those  interested  can  furnish  ample  funds  to  oper¬ 
ate  and  properly  equip  a  first  class  station?  A.  I  do. 

C.  E.  LAWRENCE 
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In  Re :  Application  Southwest  Broadcasting  Company 
for  Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  Dr.  W.  £.  Chambers  as  a  witness  in  the  matter 
of  the  Application  of  the  Southwest  Broadcasting  Com¬ 
pany  for  a  Construction  Permit  for  a  Radio  Station  at 
Prescott,  Arizona,  I  caused  said  witness  to  appear  before 
me,  Geneva  McNeely,  a  Notary  Public  in  and  for  the  County 
of  Yavapai,  State  of  Arizona,  on  the  25th  day  of  May,  1936, 
at  4:00  o’clock  P.  M.  at  Prescott,  Arizona,  then  and  there  to 
be  examined  by  oral  examination  in  the  above  entitled  mat¬ 
ter  and  said  Dr.  W.  E.  Chambers  being  then  and  there  pres¬ 
ent  and  after  being  by  me,  before  giving  evidence,  first  duly 
sworn  to  testifv  to  the  wThole  truth  and  nothing  but  the 
truth  did  testify  as  follows: 

(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney 
for  W.  P.  Stuart,  having  been  notified  but  failing  to  appear.) 

(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  Will  you  please  state  your  name  Doctor?  A.  W.  E. 
Chambers 

Q.  Where  do  you  reside  Doctor?  A.  Whipple,  Arizona 

Q.  And  I  believe  that  is  the  Veterans’  Administration 
Facility?  A.  Yes 

Q.  And  how  long  have  you  been  at  Whipple  Dr.  Cham¬ 
bers  ?  A.  Approximately  two  years 

Q.  Are  you  personally  acquainted  with  and  do  you  know 
the  officers  and  stockholders  of  the  Southwest  Broadcast¬ 
ing  Company?  A.  I  have  met  each  one 

Q.  Should  the  Southwest  Broadcasting  Company  be  suc¬ 
cessful  in  obtaining  authority  to  erect  a  radio  station  in  the 
City  of  Prescott  do  you  believe  that  the  Company  would 
operate  it  in  such  a  manner  that  it  would  be  of  service  to 
the  community  and  an  asset  to  Prescott  and  Yavapai 
County  ?  A.  To  the  best  of  my  knowledge  and  belief 

Q.  At  the  present  time  is  there  dependable  radio  recep¬ 
tion  in  Prescott  and  the  surrounding  area  at  all  times? 
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A.  As  far  as  the  Government  Reservation  is  concerned  it 
could  be  greatly  improved  upon;  it  is  very  poor  at  times 

W.  E.  CHAMBERS,  M.  D. 

192  Q.  Do  you  believe  that  a  first  class  station  well- 
equipped  and  properly  managed  would  be  of  service 

to  those  who  are  located  at  Fort  Whipple  both  the  patients 
and  the  personnel!  A.  A  well  managed  and  up  to  date 
station  would  greatly  improve  the  service  so  far  as  Whipple 
is  concerned 

Q.  Approximately  how  many  patients  are  there  at  Whip¬ 
ple  at  the  present  time !  A.  The  patient  capacity  is  600. 
There  are  approximately  303  employees  exclusive  of  their 
families;  with  the  families  there  would  be  over  1,000  per¬ 
sons. 

W.  E.  CHAMBERS,  M.  D. 

193  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company  for 
Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  Grace  M.  Sparkes  as  a  witness  in  the  matter  of  the 
Application  of  the  Southwest  Broadcasting  Company  for 
a  Construction  Permit  for  a  Radio  Station  at  Prescott,  Ari¬ 
zona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeelv,  a  Notarv  Public  in  and  for  the  Countv  of  Yava- 
pai,  State  of  Arizona,  on  the  22nd  day  of  May,  1936,  at 
4:00  o’clock  P.M.  at  Prescott,  Arizona,  then  and  there  to 
be  examined  by  oral  examination  in  the  above  entitled  mat¬ 
ter  and  said  Grace  M.  Sparkes  being  then  and  there  present 
and  after  being  by  me,  before  giving  her  evidence,  first 
duly  sworn  to  testify  to  the  whole  truth  and  nothing  but  the 
truth  did  testify  as  follows : 

Direct  Examination  by  Mr.  R.  B.  Westervelt. 

Q.  You  may  state  your  name.  A.  Grace  M.  Sparkes. 

Q.  You  reside  in  Prescott,  Arizona?  A.  Yes,  since  1907. 
Q.  What  is  your  business?  A.  Executive  Secretary  of 
the  Yavapai  Chamber  of  Commerce,  since  1910. 

;  Q.  Are  you  acquainted  with  the  officers  and  stockholders 
of  the  Southwest  Broadcasting  Company?  A.  Yes  sir. 

Q.  If  the  Southwest  Broadcasting  Company  should  be 
successful  in  obtaining  authority  to  erect  a  radio  station 
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in  Prescott  do  you  feel  that  the  Company  would  operate 
the  station  in  such  a  manner  that  it  would  render  a  much 
needed  service  to  the  public  and  in  a  manner  that  would 
make  it  an  asset  to  Prescott  and  Yavapai  County?  A.  I  do. 

Q.  Is  there  available  at  all  times  in  Prescott  and  the  sur¬ 
rounding  territory  dependable  radio  reception?  A.  Recep¬ 
tion  is  not  available  at  all  times  and  there  is  a  lack  of  satis¬ 
factory  day-time  reception  with  the  exception  of  possibly 
KTAR;  but  not  from  that  station  during  the  summer 
months.  This  is  due  to  the  difference  in  elevation  and  the 
added  difficulty  of  heat  waves. 

It  should  be  borne  in  mind  that  the  entire  Prescott  area 
caters  to  the  summer  tourist  and  that  people  by  the  hun¬ 
dreds  of  thousands  come  to  Prescott  to  enjoy  the  summer 

climate.  Manv  own  their  own  cabins  while  others  stav  at 
«/  *> 

resorts  which  are  located  to  a  certain  extent  in  iso- 
194  lated  regions.  They  depend  upon  their  radios  not 
only  for  entertainment  but  for  the  news  of  the  day. 

GRACE  M.  SPARKES 

Q.  Can  you  state  the  approximate  area  of  Yavapai  Coun¬ 
ty?  A.  8,156  square  miles. 

Q.  What  is  the  population  of  Prescott  proper  and  within 
a  radius  of  ten  miles  ?  A.  Prescott  proper  5,000 ;  and  with¬ 
in  a  ten  mile  radius  10,000. 

Q.  Should  the  Southwest  Broadcasting  Company  obtain 
authority  to  erect  a  radio  station  in  Prescott  and  should  it 
offer  to  the  Chamber  of  Commerce  free  time  on  which  to 
broadcast  civic  programs,  would  the  Chamber  be  willing 
to  accept  this  invitation?  A.  We  would  not  only  be  willing 
but  would  consider  it  a  privilege.  In  this  connection  we 
might  also  mention  that  we  handle  the  broadcasting  of  daily 
weather  reports  and  this  gives  to  the  farmers  and  ranch¬ 
ers  a  service  which  they  appreciate.  It  assists  them  with 
their  problems  of  crop-growing  and  ranching.  This  is  also 
used  by  mines  operating  in  remote  regions  in  sending  their 
ore  to  market  as  the  weather  reports  give  a  clear  indication 
of  road  conditions  as  well  as  climatic  conditions. 

Q.  Are  you  of  the  opinion  that  there  is  a  real  need  at  this 
time  for  a  properly  equipped,  well-managed  radio  station 
in  Prescott  ?  A.  I  feel,  as  a  Chamber  of  Commerce  Execu¬ 
tive,  that  there  is  not  only  a  need  for  such  a  station  but 
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that  this  Community  and  the  County  at  large  has  suffered 
prestige  from  a  commercial  as  well  as  a  recreational  and 
educational  standpoint  in  not  having  a  station.  The  lack 
of  dependable  reception  is  a  serious  disappointment  to 
many  health  seekers  who  are  bedridden  and  who  depend 
almost  entirely  upon  a  local  station  for  their  entertainment 
and  contact  with  the  outside  world.  Prescott  is  a  Health 
Resort  known  Nationally  and  we  have  in  and  around  this 
community  in  sanitoriums  and  rest  homes  hundreds  of 
people  who  are  bedridden.  On  the  immediate  eastern  limit 
of  Prescott  is  United  States  Hospital  No.  50,  one  of  the 
largest  Government  hospitals  in  the  United  States.  We 
are  constantly  reminded  by  the  men  in  the  wards,  as  well 
as  the  personnel,  that  the  lack  of  a  radio  station  is  severely 
felt  at  that  institution.  We  feel  that  a  properly  equipped 
radio  station  with  dependable  reception  will  provide  not 
only  entertainment,  but  the  news  and  educational  and  re¬ 
ligious  programs  in  which  our  people  are  interested. 

GRACE  M  SPARKES 

195  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company  for 
Construction  Permit  Prescott,  Arizona. 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  George  F.  Backe  as  a  witness  in  the  matter  of 
the  Application  of  the  Southwest  Broadcasting  Company 
fqr  a  Construction  Permit  for  a  Radio  Station  at  Prescott, 
Arizona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  27th  day  of  May,  1936,  at  3:58 
o’clock  P.M.  at  Prescott,  Arizona,  then  and  there  to  be 
examined  by  oral  examination  in  the  above  entitled  matter 
and  said  George  F.  Backe  being  then  and  there  present 
and  after  being  by  me,  before  giving  his  evidence,  first  duly 
sworn  to  testify  to  the  whole  truth  and  nothing  but  the 
truth  did  testify  as  follows : 

(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney 
for  W.  P.  Stuart,  having  been  notified  but  failing  to  ap¬ 
pear.) 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  137 

(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  What  is  your  name?  A.  George  F.  Backe 

Q.  Where  do  you  reside  Mr.  Backe  ?  A.  Prescott,  Arizona 

Q.  How  long  have  you  lived  in  the  City  of  Prescott?  A. 
9  years. 

Q.  What  is  your  profession?  A.  Supervisor  of  Music  in 
the  Prescott  City  Schools 

Q.  How  long  have  you  occupied  that  position?  A.  9 
years. 

Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Broadcasting  Company?  A. 
I  am 

Q.  Should  the  Southwest  Broadcasting  Company  be  suc¬ 
cessful  in  obtaining  authority  to  erect  a  radio  station  in 
Prescott  do  you  believe  that  the  Company  would  operate 
it  in  such  a  manner  that  the  station  would  be  a  real  benefit 
and  service  to  the  community  and  an  asset  to  Prescott  and 
Yavapai  County?  A.  Yes 

Q.  Should  the  Applicant  be  successful  in  obtaining  a  per¬ 
mit  to  erect  a  radio  station  in  Prescott  would  you  as  Super¬ 
visor  of  Music  in  the  Public  Schools  be  interested  in  using 
the  facilities  of  the  station  to  broadcast  your  programs? 
A.  Yes 

GEORGE  F.  BACKE 

Q.  You  understand,  of  course,  Mr.  Backe,  that  time 
196  given  you  over  the  station  would  be  free?  A.  Yes 
Q.  Should  you  broadcast  some  of  your  programs 
will  you  state  briefly  the  type  of  program  you  would  put  on 
and  what  benefit  if  any  the  schools  and  community  would 
derive  from  it  ?  A.  Well,  at  various  times  I  would  give 
programs  by  the  children  from  both  the  grades  and  high 
school,  which  would  consist  of  musical  numbers.  The  vari¬ 
ous  musical  associations,  glee  clubs,  bands  and  orchestras 
would  produce  programs  in  which  the  entire  community 
would  be  interested.  The  benefits  derived  would  be,  first, 
the  microphone  experience  given  the  children,  and  second, 
such  broadcasts  I  feel  would  more  closely  connect  the  com¬ 
munity  and  the  school. 

Q.  Are  you  of  the  opinion,  Mr.  Backe,  that  there  is  a 
need  in  Prescott  for  a  well-equipped,  capably  managed 
radio  station?  A.  I  feel  that  there  is  a  great  need  for  such 
a  thing 
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Q.  At  this  time  is  there  dependable  radio  reception  in 
Prescott  at  all  times?  A.  The  radio  reception  is  not  good, 
particularly  in  the  day  time  and  during  the  summer  months 

Q.  And  it  is  also  true,  is  it  not,  that  reception  at  times 
has  a  tendency  to  fade  and  is  received  with  difficulty?  A. 
Yes 

Q.  I  believe  you  are  a  member  of  the  Kiwanis  Club?  A. 
Yes 

Q.  As  a  member  of  the  Club  are  you  of  the  opinion  that 
the  Club  would  avail  itself  of  free  time  on  which  to  broad¬ 
cast  civic  programs  if  time  was  free  to  them?  A.  Yes 

GEORGE  F.  BACKE 

197  Docket  No.  3797 

In  Re :  Application  Southwest  Broadcasting  Company 
for  Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  Rev.  Alfred  W.  Nicholls  as  a  witness  in  the  mat¬ 
ter  of  the  Application  of  the  Southwest  Broadcasting  Com¬ 
pany  for  a  Construction  Permit  for  a  Radio  Station  at 
Prescott,  Arizona,  I  caused  said  witness  to  appear  before 
me,  Geneva  MeXeely,  a  Notary  Public  in  and  for  the  County 
of  Yavapai,  State  of  Arizona,  on  the  27th  day  of  May,  1936, 
at  3:10  o’clock  P.M.  at  Prescott,  Arizona,  then  and  there  to 
be  examined  by  oral  examination  in  the  above  entitled  mat¬ 
ter  and  said  Alfred  W.  Nicholls  being  then  and  there  pres¬ 
ent  and  after  being  by  me,  before  giving  his  evidence,  first 
duly  sworn  to  testify  to  the  whole  truth  and  nothing  but 
the  truth  did  testify  as  follows: 

(R.  B.  Wcstervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney 
for  W.  P.  Stuart,  having  been  notified  but  failing  to  ap¬ 
pear.) 

(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  Please  state  your  name  A.  Alfred  W.  Nicholls 
i  Q.  And  where  do  you  reside  Mr.  Nicholls?  A.  136  South 
Mt  Vernon,  City  of  Prescott 

i  Q.  How  long  have  you  resided  in  Prescott?  A.  15  years. 

Q.  What  is  your  profession?  A.  Priest  of  The  Episcopal 
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Church  and  President  of  the  Ministerial  Association  in 
Prescott. 

Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Broadcasting  Company?  A. 
I  am 

Q.  Should  the  Southwest  Broadcasting  Company  be  suc¬ 
cessful  in  obtaining  authority  to  erect  a  radio  station  in 
Prescott  do  you  believe  that  the  Company  would  operate 
the  station  in  such  a  manner  that  it  would  prove  to  be  a 
real  benefit  to  the  community  and  an  asset  to  the  City  of 
Prescott  and  Yavapai  County?  A.  Yes,  I  do 

Q.  Should  the  Applicant  be  successful  in  obtaining  a 
permit  to  erect  a  radio  station  in  Prescott  and  should  offer 
you  free  time  over  the  station  on  which  the  broadcast  pro¬ 
grams  in  connection  with  your  work  and  that  of  the  Min¬ 
isterial  Association  would  vou  be  willing  to  avail  vourself 
of  this  opportunity?  A.  Yes,  there  has  been  an  oft  ex¬ 
pressed  desire  for  such  a  privilege  since  the  closing  of  the 
last  one  in  order  that  the  shut-ins  in  hospitals  and  other 
places  could  be  reached. 

ALFRED  W.  NICHOLLS 

Q.  Is  there  at  all  times,  in  your  opinion,  Mr.  Nich- 
198  oils,  dependable  radio  reception  in  Prescott  and 
the  surrounding  area?  A.  No,  particularly  at  times 
during  the  day  and  during  the  summer  months. 

Q.  Is  it  not  also  true,  Mr.  Nicholls,  that  at  times  the  re¬ 
ception  in  Prescott  has  a  tendency  to  fade  and  is  received 
with  difficulty?  A.  Yes  it  is.  It  is  also  true  that  at  times 
reception  has  been  only  from  the  local  station  which  is  now 
off  the  air. 

Q.  You  are  a  member  of  the  Rotarv  Club  are  vou  not 
Mr.  Nicholls?  A.  Yes 

Q.  Should  the  applicant  be  successful  in  obtaining  author¬ 
ity  to  erect  a  radio  station  in  Prescott  and  should  offer  to 
the  Rotary  Club  free  time  on  which  to  broadcast  some  of  its 
programs,  do  you  feel,  as  a  representative  member  of  the 
Club,  that  they  would  be  willing  to  accept  this  invitation? 
A.  Personally,  yes. 

Q.  Do  you  feel  Mr.  Nicholls  that  there  is  a  real  need  for 
a  first  class,  well  equipped  and  well  managed  radio  sta¬ 
tion  in  Prescott?  A.  Yes,  for  the  reason  that  it  would  serve 
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the  whole  of  Northern  Arizona,  and  in  a  manner  that  others 
cannot  for  reasons  previously  stated. 

ALFRED  W.  NICHOLLS 

199  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company  for 
Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  Rev.  Charles  Franklin  Parker  as  a  witness  in 
the  matter  of  the  Application  of  the  Southwest  Broadcast¬ 
ing  Company  for  a  Construction  Permit  for  a  Radio  Sta¬ 
tion  at  Prescott,  Arizona,  I  caused  said  witness  to  appear 
before  me,  Geneva  McNeely,  a  Notary  Public  in  and  for 
the  County  of  Yavapai,  State  of  Arizona,  on  the  25th  day 
of  May,  1936,  at  10 :30  A.M.  at  Prescott,  Arizona,  then  and 
there  to  be  examined  by  oral  examination  in  the  above  en¬ 
titled  matter  and  said  Charles  Franklin  Parker  being  then 
and  there  present  and  after  being  by  me,  before  giving  his 
evidence,  first  duly  sworn  to  testify  to  the  whole  truth 
and  nothing  but  the  truth  did  testify  as  follows : 

(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney 
for  W.  P.  Stuart,  having  been  notified  but  failing  to  ap¬ 
pear.) 

1  (Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  Will  you  please  state  your  name?  A.  Charles  Frank¬ 
lin  Parker 

Q.  Where  do  you  live  Mr.  Parker?  A.  216  E.  Gurley, 
City  of  Prescott 

Q.  How’  long  have  you  resided  in  Prescott?  A.  Since 
February  9,  1934 

Q.  What  is  your  business  or  profession?  A.  Minister  of 
the  First  Congregational  Church,  Prescott,  Arizona 
i  Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Broadcasting  Company? 
A.  Every  one  of  them  individually 

Q.  Should  the  Applicant  be  successful  in  obtaining  au¬ 
thority  to  erect  a  radio  station  in  Prescott  do  you  believe 
the  Company  w’ould  operate  it  in  such  a  manner  that  the 
station  would  be  a  real  benefit  and  service  to  the  community 
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and  an  asset  to  the  City  of  Prescott  and  Yavapai  County? 
A.  There  is  no  doubt  of  the  need  and  with  my  personal 
knowledge  of  the  personnel  as  represented  by  the  stock¬ 
holders  I  have  every  reason  to  believe  that  such  service 
would  be  rendered. 

Q.  Should  the  applicant  be  successful  in  obtaining  a  per¬ 
mit  to  erect  a  radio  station  in  Prescott  would  you  avail 
yourself  of  the  opportunity  to  broadcast  some  of  your  re¬ 
ligious  programs  from  the  station  in  order  that  they  may 
reach  inaccessible  persons  and  particularly  persons  who 

CHARLES  FRANKLIN  PARKER 

are  in  the  hospital?  A.  With  the  number  of  sick 
200  people  in  this  community  who  are  absolutely  unable 
to  attend  stated  services  of  worship,  the  number 
being  so  great  that  it  is  almost  impossible  to  give  sufficient 
pastorial  care,  such  an  opportunity  on  the  part  of  the 
Church  to  render  service  to  those  people  would  be  most  wel¬ 
come  and  most  appreciated.  It  would  be  our  policy  to  co¬ 
operate  to  the  fullest  extent  with  the  station  in  rendering 
this  service  to  this  community  and  to  the  remote  areas  of 
this  section  of  the  country.  Furthermore,  it  should  be 
stated  that  in  this  country  there  are  many  isolated  farm¬ 
steads  where  church  services  are  next  to  impossible.  The 
use  of  the  radio  to  reach  those  areas  and  those  homes 
would  be  about  the  only  opportunity  in  the  giving  of  any 
sort  of  religious  instruction  or  guidance.  This  service  is 
well  recognized  by  the  Church  but  at  the  present  time  facili¬ 
ties  for  it  are  not  available. 

Q.  At  the  present  time  is  there  dependable  radio  recep¬ 
tion  in  the  City  of  Prescott  and  the  surrounding  area?  A. 
My  experience  has  been  that  there  is  not,  particularly  dur¬ 
ing  the  daytime  hours  and  even  in  the  evening  during  the 
summer  months. 

Q.  Is  it  not  also  true  that  at  times  the  reception  in  Pres¬ 
cott  has  a  tendency  to  fade  and  at  times  is  received  with 
difficulty?  A.  Yes,  even  at  those  times  in  the  year  when 
the  conditions  for  reception  are  supposed  to  be  most  favor¬ 
able. 

Q.  I  believe  you  are  a  member  of  the  Kiwanis  Club?  A. 
I  am 
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Q.  Should  the  Applicant  be  successful  in  obtaining  au¬ 
thority  to  erect  a  station  in  Prescott  and  should  the  Cor¬ 
poration  offer  the  Kiwanis  Club  free  time  on  which  to 
broadcast  various  civic  programs,  are  you  of  the  opinion 
that  your  Club  would  accept  such  an  invitation?  A.  My 
opinion  is  that  they  would  be  most  willing  to. 

CHARLES  FRANKLIN  PARKER 
201  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company  for 
Construction  Permit,  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  deposi¬ 
tion  of  Donald  R.  Sheldon  as  a  witness  in  the  matter  of  the 
Application  of  the  Southwest  Broadcasting  Company  for 
a  Construction  Permit  for  a  Radio  Station  at  Prescott,  Ari¬ 
zona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  25th  day  of  May,  1936,  at 
11:30  o’clock  A.M.  at  Prescott,  Arizona,  then  and  there  to 
be  examined  by  oral  examination  in  the  above  entitled 
matter  and  said  Donald  R.  Sheldon  being  then  and  there 
present  and  after  being  by  me,  before  giving  his  evidence, 
first  duly  sworn  to  testify  to  the  whole  truth  and  nothing 
but  the  truth  did  testify  as  follows : 

(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney 
for  W.  P.  Stuart  having  been  notified  but  failing  to  ap¬ 
pear.) 

:(Di  rect  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  You  may  state  your  name  A.  Donald  R.  Sheldon 

Q.  And  where  do  you  reside  Mr.  Sheldon?  A.  Prescott, 
Arizona 

Q.  What  is  your  business  or  profession?  A.  Superin¬ 
tendent  of  City  of  Prescott  Schools 

Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Broadcasting  Company?  A. 
Yes 

Q.  Should  the  Applicant  be  successful  in  obtaining  au¬ 
thority  to  erect  a  radio  station  in  Prescott  do  you  believe 
the  Company  would  operate  the  station  in  such  a  way  that 
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it  would  be  of  service  to  the  community  and  an  asset  to 
Prescott  and  Yavapai  County?  A.  Yes 

Q.  If  the  Applicant  should  be  successful  in  obtaining  au¬ 
thority  to  erect  a  radio  station  in  Prescott  and  should  offer 
the  schools  free  time  over  the  station  would  you  be  inter¬ 
ested  in  accepting  this  time?  A.  Yes,  I  would 

Q.  And  will  you  please  state  the  type  of  program  that 
you  would  broadcast?  A.  It  would  naturally  be  of  an  edu¬ 
cational  nature  for  the  purpose  of  the  dissemination  of 
knowledge  concerning  the  schools,  the  type  of  curriculum 
offered  and  the  different  activities. 

DONALD  R  SHELDON 

Q.  At  the  present  time  is  there  at  all  times  in  Pres- 

202  cott  dependable  radio  reception?  A.  Not  in  my  opin¬ 
ion — no,  particularly  during  the  daytime  and  in  the 

summer  months 

Q.  Is  it  not  true,  Mr.  Sheldon,  that  at  the  present  time 
the  reception  in  Prescott  has  a  tendency  to  fade  at  times 
and  is  received  with  difficulty?  A.  Yes,  that  is  true  on  the 
average  set. 

Q.  Do  you  believe,  Mr.  Sheldon,  that  there  is  a  real  need 
for  a  well-equipped,  properly  operated  radio  station  in  the 
City  of  Prescott  and  that  such  a  station  would  be  of  con¬ 
venience  and  insofar  as  this  community  is  concerned  a  real 
necessity?  A.  Yes,  I  do 

DONALD  R  SHELDON 

203  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company  for 
Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  Sidney  L.  Wright  as  a  witness  in  the  matter  of 
the  Application  of  the  Southwest  Broadcasting  Company 
for  a  Construction  Permit  for  a  Radio  Station  at  Prescott, 
Arizona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  25th  day  of  May,  1936,  at  4:20 
o’clock  P.M.  at  Prescott,  Arizona,  then  and  there  to  be  ex¬ 
amined  by  oral  examination  in  the  above  entitled  matter 
and  said  Sidney  L.  Wright  being  then  and  there  present 
and  after  being  by  me,  before  giving  evidence,  first  duly 
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sworn  to  testify  to  the  whole  truth  and  nothing  but  the 
truth  did  testify  as  follows: 

(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney 
for  W.  P.  Stuart,  having  been  notified  but  failing  to  ap¬ 
pear.) 

i  (Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  You  may  state  your  name  A.  Sidney  L.  Wright 

Q.  Where  do  you  reside  Mr.  Wright?  A.  City  of  Pres¬ 
cott 

Q.  And  how  long  have  you  resided  in  the  City  of  Prescott? 
A.  13  years 

Q.  And  what  is  your  business  or  occupation  Mr.  Wright? 
A.  I  am  with  the  Santa  Fe  Railroad 

Q.  And  are  you  connected  with  or  associated  with  any 
fraternal  organization?  A.  Yes 

Q.  What  organizations?  A.  American  Legion  and  Pres¬ 
cott  Safety  Council 

Q.  Are  you  connected  with  any  business  enterprise  other 
than  the  Santa  Fe  Railroad '!  A.  The  operation  of  a  night 
club  at  the  Gardens. 

Q.  Mr.  Wright  I  will  ask  you  if  the  Southwest  Broadcast¬ 
ing  Company  should  be  successful  in  obtaining  authority 
to  erect  a  radio  station  in  Prescott  and  should  offer  the 
American  Legion  and  the  Prescott  Safety  Council  free 
time  over  the  station  on  which  to  broadcast  programs,  do 
you  believe  these  organizations  would  be  willing  to  accept 

SIDNEY  L.  WRIGHT 

the  invitation?  A.  Most  certainly  they  would  be 
204  very  glad  to  use  the  facilities  of  a  radio  station  if 
there  was  one  here 

Q.  1  will  ask  you  the  further  question  Mr.  Wright:  In 
connection  with  the  night  club  which  you  are  operating  is 
there  times  when  you  have  music  which  would  be  of  special 
interest  to  the  citizens  of  Prescott  and  the  surrounding 
area  which  might  be  broadcast?  A.  Very  frequently  we 
import  orchestras  and  entertainers  that  the  people  of  Pres¬ 
cott  would  receive  much  enjoyment  from  listening  to  over 
the  air.  A  great  number  of  these  imported  orchestras  and 
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entertainers  have  appeared  on  the  National  Network  Sys¬ 
tems  over  the  air. 

Q.  Do  you  feel,  Mr.  Wright,  that  there  is  an  urgent  need 
for  a  properly  equipped  and  well-operated  radio  station  in 
Prescott  ?  A.  There  is  a  very  urgent  need,  especially  from 
the  viewpoint  of  the  Prescott  Safety  Council  as  well  as  the 
American  Legion. 

Q.  At  this  time  is  there  dependable  radio  reception  in 
Prescott  and  the  surrounding  territory  at  all  times?  A. 
No,  particularly  during  the  daytime  and  during  the  summer 
months. 

Q.  Is  it  true  that  at  this  time,  without  a  station  in  Pres¬ 
cott,  the  reception  here  has  a  tendency  to  fade  and  is  re¬ 
ceived  with  difficulty  ?  A.  That  is  very  true 

Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Broadcasting  Company?  A. 
Yes 

Q.  If  the  Southwest  Broadcasting  Company  is  successful 
in  obtaining  authority  to  erect  a  radio  station  in  Prescott 
do  you  believe  that  the  Company  would  operate  the  sta¬ 
tion  in  such  a  manner  that  it  would  be  a  service  to  the  com¬ 
munity  and  an  asset  to  Prescott  and  Yavapai  County?  A. 
Yes. 

SIDNEY  L.  WRIGHT 

205  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company  for 
Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  Carl  A.  Brown  as  a  witness  in  the  matter  of  the 
Application  of  the  Southwest  Broadcasting  Company  for  a 
Construction  Permit  for  a  Radio  Station  at  Prescott,  Ari¬ 
zona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  28th  day  of  May,  1936,  at  11 :15 
o’clock  A.M.  at  Prescott,  Arizona,  then  and  there  to  be  ex¬ 
amined  by  oral  examination  in  the  above  entitled  matter 
and  said  Carl  A.  Brown  being  then  and  there  present  and 
after  being  by  me,  before  giving  his  evidence,  first  duly 
sworn  to  testify  to  the  whole  truth  and  nothing  but  the 
truth  did  testify  as  follows : 
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(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney 
for  W.  P.  Stuart,  having  been  notified  but  failing  to  ap¬ 
pear.) 

(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  You  may  state  your  name  A.  Carl  A.  Brown 

Q.  Where  do  you  live  Mr.  Brown  A.  526  Pleasant  Ave¬ 
nue,  Prescott,  Arizona 

Q.  How  long  have  you  resided  in  Prescott  A.  17  years 

Q.  And  what  is  your  business  or  occupation?  A.  Auto¬ 
mobile  Business 

Q.  With  what  firm  are  you  connected  and  what  if  any  po¬ 
sition  do  you  hold?  A.  Secretary-Treasurer  Hassayampa 
Motor  Company,  Inc. 

Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Broadcasting  Company  A. 
Yes 

Q.  Should  the  Southwest  Broadcasting  Company  be  suc¬ 
cessful  in  obtaining  authority  to  erect  a  radio  station  in 
Prescott  do  you  believe  that  the  Company  would  operate 
the  station  in  such  a  manner  that  it  would  prove  to  be  of 
real  value  to  the  community  and  an  asset  to  Prescott  and 
Yavapai  County?  A.  Yes,  I  do. 

CARL  A.  BROWN 

Q.  Should  the  Southwest  Broadcasting  Company 
206  be  successful  in  obtaining  authority  to  erect  a  radio 
station  in  Prescott  would  you  be  willing  to  use  the 
facilities  of  the  station  in  advertising  your  business?  A. 
We  will  use  it  particularly  for  used  car  announcements  and 
for  new  car  advertisements. 

Q.  Do  you  feel,  Mr.  Brown,  that  there  is  a  real  need  for  a 
first-class,  well-equipped,  well-managed  station  in  Prescott? 
A.  Yes  I  do,  inasmuch  as  we  can’t  get  daytime  reception 
here  from  the  outside. 

Q.  Do  you  believe,  Mr.  Brown,  that  a  well-equipped  well- 
managed  station  in  Prescott  would  receive  the  support  of 
the  business  men  and  the  citizens  of  the  community?  A. 
Yes  I  do,  because  there  is  no  form  of  advertising  other  than 
the  newspaper  at  the  present  time. 

CARL  A.  BROWN 
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207  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company  for 
Construction  Permit,  Prescott,  Arizona. 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  M.  M.  Allen  as  a  witness  in  the  matter  of  the 
application  of  the  Southwest  Broadcasting  Company  for  a 
Construction  Permit  for  a  Radio  Station  at  Prescott,  Ari¬ 
zona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  27th  day  of  May  at  12  o’clock 
noon,  at  Prescott,  Arizona,  then  and  there  to  be  examined 
by  oral  examination  in  the  above  entitled  matter  and  said 
M.  M.  Allen  being  then  and  there  present  and  after  being 
by  me,  before  giving  his  evidence,  first  duly  sworn  to  tes¬ 
tify  to  the  whole  truth  and  nothing  but  the  truth  did  testify 
as  follows: 

(R.  B.  Westervelt  appearing  for  the  applicant,  Southwest 
Broadcasting  Company;  A.  M.  Crawford,  attorney  for 
W.  P.  Stuart  having  been  notified  but  failing  to  appear.) 

(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  You  may  state  your  name.  A.  M.  M.  Allen. 

Q.  Where  do  you  reside,  Mr.  Allen?  A.  Prescott 

Q.  How  long  have  you  lived  in  Prescott?  A.  15  years. 

Q.  What  is  your  business  or  occupation?  A.  Merchan¬ 
dizing  and  President  of  the  Allen  Trading  Company. 

Q.  Are  you  acquainted  with  the  officers  and  stockholders 
of  the  Southwest  Broadcasting  Company?  A.  Yes. 

Q.  If  the  Southwest  Broadcasting  Company  should  be 
successful  in  obtaining  authority  to  erect  a  radio  station 
in  the  City  of  Prescott  do  you  feel  that  the  corporation 
would  operate  the  station  in  such  a  manner  and  in  such  a 
way  that  it  would  prove  to  be  of  benefit  to  the  community 
and  an  asset  to  the  City  and  Yavapai  County?  A.  Yes. 

Q.  Should  the  applicant  be  successful  in  obtaining  au¬ 
thority  to  erect  a  radio  station  in  Prescott,  would  you  be 

M  M  ALLEN 

interested  in  using  the  facilities  of  the  radio  station 

208  to  advertise  your  products  ?  A.  Yes. 
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Q.  At  the  present  time  is  there  dependable  radio  recep¬ 
tion  in  Prescott  at  all  times?  A.  Not  at  all  times  and 
the  reception  is  not  so  clear  at  certain  times  throughout  the 
year,  especially  the  summer  time  and  during  the  day. 

Q.  I  believe  it  is  true  at  times  the  reception  at  Prescott 
has  a  tendency  to  fade  and  received  with  difficulty.  A.  I 
have  never  noticed  fading,  but  I  have  known  it  to  be  re¬ 
ceived  with  difficulty. 

Q.  Are  you  of  the  opinion  that  a  first  class  radio  station 
in  Prescott,  well  equipped  and  capably  managed,  would  re¬ 
ceive  the  support  of  the  business  people  and  citizens  of  the 
community?  A.  Absolutely. 

Q.  You  are  an  active  member  of  the  L.  D.  S.  Church  here? 
A.  Yes. 

Q.  If  the  facilities  of  the  radio  station  were  tendered  to 
the  Church  and  free  time  given  them  upon  which  to  broad¬ 
cast  programs,  are  you  of  the  opinion  that  the  church  would 
be  willing  to  accept  such  free  time  and  broadcast  occa¬ 
sionally?  A.  I  am  sure  that  they  would. 

M  M  ALLEN 

209  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company  for 
Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  Kenyon  Trengove  as  a  witness  in  the  matter  of 
the  Application  of  the  Southwest  Broadcasting  Company 
for  a  Construction  Permit  for  a  Radio  Station  at  Prescott, 
Arizona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Yavapai, 
State  of  Arizona,  on  the  25th  day  of  May,  1936,  at  11:45 
o’clock  A.M.  at  Prescott,  Arizona,  then  and  there  to  be  ex¬ 
amined  by  oral  examination  in  the  above  entitled  matter 
and  said  Kenyon  Trengove  being  then  and  there  present 
and  after  being  by  me,  before  giving  his  evidence,  first  duly 
sworn  to  testify  to  the  whole  truth  and  nothing  but  the  truth 
did  testify  as  follows : 

'  (R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney  for 
W.  P.  Stuart,  having  been  notified  but  failing  to  appear.) 
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(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  Please  state  your  name  A.  Kenyon  Trengove 

Q.  Where  do  you  reside?  A.  Prescott,  Arizona 

Q.  And  what  is  your  business  or  profession?  A.  I  am 
President-Manager  of  the  Chrystal  Ice  &  Fuel  Company 

Q.  How  long  have  you  resided  in  the  City  of  Prescott  Mr 
Trengove?  A.  Continuously  since  1923 

Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Broadcasting  Company?  A. 
Yes 

Q.  Should  the  Applicant  be  successful  in  obtaining  au¬ 
thority  to  erect  a  radio  station  in  the  City  of  Prescott  do 
you  believe  that  the  Company  would  operate  the  station  in 
such  a  manner  that  it  would  prove  to  be  of  real  service  to 
this  community  and  an  asset  to  Prescott  and  Yavapai 
County?  A.  Yes 

Q.  If  the  Applicant  should  be  successful  in  obtaining  au¬ 
thority  to  erect  a  radio  station  in  Prescott  would  you  be 
interested  in  using  the  facilities  of  the  station  to  advertise 
your  various  products?  A.  Yes. 

KENYON  TRENGOVE 

Q.  At  the  present  time  is  there  at  all  times  depen- 
210  dable  radio  reception  in  Prescott  and  the  surround¬ 
ing  territory?  A.  No,  particularly  during  the  day¬ 
time  and  during  the  summer  months,  Prescott  being  far 
removed  from  KTAR  the  most  powerful  unit  in  this  ter¬ 
ritory 

Q.  Is  it  not  true  that  at  the  present  time  that  reception 
in  Prescott  at  times  has  a  tendency  to  fade  and  is  received 
with  difficulty?  A.  Yes,  it  is  very  true. 

Q.  Do  you  feel  that  there  is  a  necessity  for  a  well- 
equipped,  well-operated  broadcasting  station  in  Prescott 
and  that  such  a  station  would  prove  to  be  a  great  conveni¬ 
ence  to  both  the  business  men  of  Prescott  and  the  citizens 
and  to  those  located  in  the  various  hospitals,  particularly 
the  Veteran’s  Hospital  at  Whipple,  Arizona?  A.  Yes 

KENYON  TRENGOVE 
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211  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company  for 
Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  Ralph  C.  Hooker  as  a  witness  in  the  matter  of  the 
Application  of  the  Southwest  Broadcasting  Company  for  a 
Construction  Permit  for  a  Radio  Station  at  Prescott,  Ari¬ 
zona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  26th  day  of  May,  1936,  at  2 :55 
o’clock  P.M.  at  Prescott,  Arizona,  then  and  there  to  be  ex¬ 
amined  by  oral  examination  in  the  above  entitled  matter 
and  said  Ralph  C.  Hooker  being  then  and  there  present 
and  after  being  by  me,  before  giving  evidence,  first  duly 
sworn  to  testify  to  the  whole  truth  and  nothing  but  the 
truth  did  testify  as  follows: 

(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company ;  A.  M.  Crawford,  attorney  for 
W.  P.  Stuart,  having  been  notified  but  failing  to  appear.) 

(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  What  is  your  name  A.  Ralph  C.  Hooker 

Q.  Where  do  you  reside?  A.  Hassayampa  Hotel,  Pres¬ 
cott,  Arizona 

Q.  How  long  have  you  lived  in  Prescott?  A.  20  years 

Q.  What  is  your  business  or  occupation?  A.  Lessee  and 
Manager  Hassayampa  Hotel 

Q.  Are  you  acquainted  with  the  officers  and  stockholders 
of  the  Southwest  Broadcasting  Company?  A.  I  am 

Q.  If  the  Southwest  Broadcasting  Company  should  be 
successful  in  obtaining  authority  to  erect  a  radio  station 
in  Prescott  do  you  feel  that  the  Company  would  operate 
the  station  in  such  a  manner  that  it  would  be  of  service 
to  the  public  and  an  asset  to  Prescott  and  Yavapai  Countv? 
A.  I  do 

Q.  Is  there  at  this  time  dependable  radio  reception  in 
Prescott  and  the  surrounding  area  at  all  times?  A.  Except 
during  the  summer  months  and  during  the  daytime 

Q.  Please  state  whether  or  not  it  is  true  that  reception  in 
Prescott  at  times  has  a  tendency  to  fade  and  is  received 
with  difficulty?  A.  It  is  true 


RALPH  C.  HOOKER 
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Q.  Are  you  of  the  opinion  that  a  well-equipped, 

212  properly  managed  radio  station  in  Prescott  is  needed 
and  that  if  so  operated  it  would  receive  the  support 

of  the  business  men  of  Prescott  and  the  citizens  thereof? 
A.  It  surely  would  receive  their  support. 

Q.  If  the  Applicant  should  be  successful  in  obtaining  au¬ 
thority  to  erect  a  broadcasting  station  would  you  be  inter¬ 
ested  in  availing  yourself  of  its  facilities?  A.  I  would.  At 
times  it  might  be  very  valuable  to  me. 

RALPH  C.  HOOKER 

213  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company  for 
Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  Claude  H.  S.  Bate  as  a  witness  in  the  matter  of 
the  Application  of  the  Southwest  Broadcasting  Company 
for  a  Construction  Permit  for  a  Radio  Station  at  Prescott, 
Arizona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  25th  day  of  May,  1936,  at  3 :30 
o’clock  P.M.  at  Prescott,  Arizona,  then  and  there  to  be  ex¬ 
amined  by  oral  examination  in  the  above  entitled  matter 
and  said  Claude  H.  S.  Bate  being  then  and  there  present 
and  after  being  by  me,  before  giving  evidence,  first  duly 
sworn  to  testify  to  the  whole  truth  and  nothing  but  the 
truth  did  testify  as  follows : 

(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney  for 
W.  P.  Stuart,  having  been  notified  but  failing  to  appear.) 

(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  Will  you  please  state  you  name  ?  A.  Claude  II.  S.  Bate 
Q.  And  where  do  you  live  Mr.  Bate?  A.  225  S.  Marina, 
Prescott,  Arizona 

Q.  How  long  have  you  resided  in  Prescott?  A.  Approxi¬ 
mately  33  years 

Q.  What  is  your  business  or  occupation  Mr.  Bate?  A. 
The  Practice  of  Photography 
Q.  Are  you  acquainted  with  the  officers  and  stockholders 
of  the  Southwest  Broadcasting  Company?  A.  Yes,  I  know 
them  all  personally 
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Q.  If  the  Southwest  Broadcasting  Company  should  be 
successful  in  obtaining  authority  to  erect  a  broadcasting 
station  in  Prescott,  Arizona,  do  you  feel  the  Company 
would  operate  the  station  in  such  a  manner  that  it  would 
render  a  much  needed  service  to  the  public  and  in  a  way 
that  would  make  it  an  asset  to  Prescott  and  Yavapai 
County?  A.  I  certainly  believe  they  would 
Q.  If  the  Southwest  Broadcasting  Company  should  be 
successful  in  obtaining  authority  to  erect  the  station  in 
this  city  would  you  be  interested  in  using  the  facilities  of 
the  station  to  advertise  your  particular  line  of  business? 
A.  Definitely  yes. 

CHS  BATE 

Q.  Now,  Mr.  Bate,  I  will  ask  you  whether  or  not  at 

214  this  time,  without  a  station  in  Prescott,  there  is  what 
might  be  termed  dependable  reception  in  Prescott 

and  the  surrounding  area  at  all  times?  A.  I  think  not 
Q.  This  condition  is  particularly  true  during  the  daytime 
and  during  the  summer  months  is  it  not?  A.  Yes 

Q.  And  is  it  also  true,  Mr.  Bate,  that  at  this  time  the  re¬ 
ception  in  Prescott  at  times  has  tendency  to  fade  and  is 
received  with  difficulty?  A.  Yes 
Q.  Do  you  feel  that  a  first-class  radio  station  properly 
equipped  and  capably  managed  would  receive  the  support 
of  the  business  men  of  the  town  and  the  citizens  of  the 
community?  A.  Yes,  I  do. 

CHS  BATE 

215  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company  for 
Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  Charles  G.  Riebling  as  a  witness  in  the  matter 
of  the  application  of  the  Southwest  Broadcasting  Company 
for  a  Construction  Permit  for  a  Radio  Station  at  Prescott, 
Arizona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeelv,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  25th  day  of  May,  1936,  at  11 :15 
o’clock  A.M.  at  Prescott,  Arizona,  then  and  there  to  be 
examined  by  oral  examination  in  the  above  entitled  matter 
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and  said  Charles  G.  Riebling  being  then  and  there  present 
and  after  being  by  me,  before  giving  his  evidence,  first  duly 
sworn  to  testify  to  the  whole  truth  and  nothing  but  the 
truth  did  testify  as  follows : 

(R.  B.  Westervelt  appearing  for  the  applicant,  Southwest 
Broadcasting  Company;  A.  M.  Crawford,  attorney  for 
W.  P.  Stuart  having  been  notified  but  failing  to  appear.) 

(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  Please  state  your  name  A.  Charles  G.  Riebling 

Q.  Where  do  you  reside?  A.  Prescott,  Arizona 

Q.  How  long  have  you  resided  in  the  City  of  Prescott? 
A.  About  30  years. 

Q.  And  what  is  your  business  or  occupation?  A.  Automo¬ 
bile  Dealer 

Q.  You  are  the  representative  for  what  automobile?  A. 
Studebaker 

Q.  And  how  long  have  you  been  the  Studebaker  repre¬ 
sentative  in  this  territory?  A.  20  vears 

Q.  Are  you  acquainted  with  the  officers  and  stockholders 
of  the  Southwest  Broadcasting  Company?  A.  Yes  sir 

Q.  If  the  Applicant  should  be  successful  in  obtaining  au¬ 
thority  to  erect  a  radio  station  in  the  City  of  Prescott  do 
you  feel  that  the  Corporation  would  equip  and  operate  the 
station  in  such  a  manner  that  it  would  render  a  much 
needed  service  to  the  public  and  in  such  a  way  that  it  would 
prove  to  be  an  asset  to  the  City  of  Prescott  and  Yavapai 
County?  A.  Yes. 

CHAS  G  RIEBLING 

Q.  Should  the  Southwest  Broadcasting  Company 
216  be  successful  in  obtaining  authority  to  erect  a  radio 
station  in  Prescott  would  you  be  interested  in  using 
the  facilities  of  the  station  to  advertise  your  automobile 
business?  A.  Yes 

Q.  At  the  present  time  is  there  a  dependable  radio  recep¬ 
tion  in  Prescott  and  the  surrounding  area  at  all  times?  A. 
No 

Q.  Is  it  not  true  that  at  the  present  time  reception  in 
Prescott  has  a  tendency  at  times  to  fade  and  is  received 
with  difficulty?  A.  Yes 
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Q.  Are  you  a  member  of  the  Kiwanis  Club?  A.  Yes  sir, 
a  charter  member  of  Kiwanis  Club. 

Q.  Should  the  Southwest  Broadcasting  Company  offer  to 
the  Kiwanis  Club  free  time  on  which  to  broadcast  civic  pro¬ 
grams  do  you  believe  that  the  Club  would  be  willing  to 
accept  such  invitation?  A.  Yes,  I  do 

CHAS  G  RIEBLING 

217  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company  for 
i  Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  Gary  0.  Vyne  as  a  witness  in  the  matter  of  the 
Application  of  the  Southwest  Broadcasting  Company  for 
a  Construction  Permit  for  a  Radio  Station  at  Prescott, 
Arizona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeelv,  a  Notarv  Public  in  and  for  the  Countv  of  Yava- 
pai,  State  of  Arizona,  on  the  27th  day  of  May,  1936,  at 
11:30  o’clock  A.M.  at  Prescott,  Arizona,  then  and  there  to 
be  examined  by  oral  examination  in  the  above  entitled  mat¬ 
ter  and  said  Gary  O.  Vyne  being  then  and  there  present 
and  after  being  by  me,  before  giving  his  evidence,  first  duly 
sworn  to  testify  to  the  whole  trusth  and  nothing  but  the 
truth  did  tesitvy  as  follows : 

j  (R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney  for 
W.  P.  Stuart,  having  been  notified  but  failing  to  appear.) 

i  (Di  rect  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  Please  state  your  name  A.  Gary  0.  Vyne 
Q.  Where  do  you  reside  Mr.  Vyne?  A.  Prescott,  Arizona 
Q.  And  how  long  have  you  lived  in  Prescott  Mr  Vyne? 
A.  32  years 

,  Q.  And  what  is  your  business  or  profession?  A.  Electri¬ 
cal  merchandise.  Member  of  the  firm  of  Vyne  Brothers 
Electric  Company 

Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Broadcasting  Company?  A. 
Yes 

Q.  Should  the  Southwest  Broadcasting  Company  be  suc¬ 
cessful  in  obtaining  authority  to  erect  a  radio  station  in 
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this  city  do  you  believe  that  the  Company  would  operate  a 
station  that  would  be  of  real  service  to  the  community  and 
an  asset  to  the  City  of  Prescott  and  Yavapai  County?  A. 
Yes. 

Q.  If  the  Applicant  should  be  successful  in  obtaining  au¬ 
thority  to  erect  a  station  in  Prescott  would  you  as  a  mem¬ 
ber  of  the  firm  of  Vync  Brothers  Company  be  willing  to 
use  the  facilities  of  the  station  to  advertise  your  merchan¬ 
dise?  A.  Yes  we  both  do 

GARY  0  VYNE 

Q.  At  the  present  time  is  there  dependable  radio 

218  reception  in  Prescott  at  all  times?  A.  No,  particu¬ 
larly  during  the  daytime  and  in  the  summer  when 

it  is  hot  weather. 

Q.  Is  it  not  also  true  that  at  times  the  reception  in  Pres¬ 
cott  has  a  tendenev  to  fade  and  is  received  with  difficulty? 
A.  Yes 

Q.  Do  you  believe,  Mr.  Vvne,  that  a  well-equipped,  prop¬ 
erly  operated  station  in  Prescott  would  receive  the  support 
of  the  business  men  and  citizens  of  the  community?  A.  I  do. 

GARY  0  VYNE 

219  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company 
for  Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  Henry  S.  Stepan  as  a  witness  in  the  matter  of 
the  Application  of  the  Southwest  Broadcasting  Company 
for  a  Construction  Permit  for  a  Radio  Station  at  Prescott, 
Arizona  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeelv,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  26th  day  of  May,  1936,  at  3:50 
o’clock  P.  M.  at  Prescott,  Arizona  then  and  there  to  be 
examined  by  oral  examination  in  the  above  entitled  mat¬ 
ter  and  said  Henry  S.  Stepan  being  then  and  there  present 
and  after  being  by  me,  before  giving  evidence,  first  duly 
sworn  to  testify  to  the  whole  truth  and  nothing  but  the 
truth  did  testify  as  follows : 

(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney  for 
W.  P.  Stuart,  having  been  notified  but  failing  to  appear.) 
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(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

i  Q.  You  may  state  your  name  A.  Henry  S.  Stepan 
Q.  And  you  are  a  member  of  the  firm  of  Scholev  &  Stepan 
of  this  city?  A.  Yes 

Q.  How  long  have  you  resided  in  Prescott  Mr.  Stepan? 
A.  0,  38  years. 

Q.  Are  you  acquainted  with  the  officers  and  directors  of 
the  Southwest  Broadcasting  Company?  A.  I  think  I  know 
every  one  of  them. 

Q.  If  the  Southwest  Broadcasting  Company  should  be 
successful  in  obtaining  authority  to  erect  a  radio  station  in 
Prescott  are  you  fo  the  opinion  that  the  Company  would 
qperate  the  station  in  such  a  manner  that  it  would  be  of  ser¬ 
vice  to  the  public  and  an  asset  to  Prescott  and  Yavapai 
County?  A.  I  think  it  would. 

Q.  If  the  Applicant  should  be  successful  in  obtaining  au¬ 
thority  to  erect  a  station  in  Prescott  would  vou  be  inter- 
ested  in  using  the  facilities  of  the  station  to  advertise  your 
business?  A.  Yes,  at  different  times  we  used  it  before. 

Q.  At  the  present  time  is  there  dependable  radio  recep¬ 
tion  in  Prescott  and  the  surrounding  territory  at  all  times  ? 
A.  Not  always  in  the  summertime  in  the  middle  of  the  day. 

HENRY  S.  STEPAN 

220  0.  And  is  it  not  true  Mr.  Stepan  that  at  times  the 
reception  in  Prescott  has  a  tendency  to  fade  and  is 

received  with  difficulty?  A.  Yes. 

Q.  Are  you  of  the  opinion  that  a  first  class  radio  station, 
well-equipped  and  properly  managed  would  receive  the  sup¬ 
port  of  the  business  people  of  Prescott  and  the  citizens? 
A.  I  think  it  would. 

HENRY  S.  STEPAN 

221  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company 
for  Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  depo¬ 
sition  of  George  S.  Hill  as  a  witness  in  the  matter  of  the 
Application  of  the  Southwest  Broadcasting  Company  for  a 
Construction  Permit  for  a  Radio  Station  at  Prescott,  Ari¬ 
zona,  I  caused  said  witness  to  appear  before  me,  Geneva 
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McNeely,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  27th  day  of  May,  1936,  at  4:05 
o’clock  P.  M.  at  Prescott,  Arizona,  then  and  there  to  be  ex¬ 
amined  by  oral  examination  in  the  above  entitled  matter 
and  said  George  S.  Hill  being  then  and  there  present  and 
after  being  by  me,  before  giving  his  evidence,  first  duly 
sworn  to  testify  to  the  whole  truth  and  nothing  but  the 
truth  did  testify  as  follows : 

(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney  for 
W.  P.  Stuart,  having  been  notified  but  failing  to  appear.) 

(Direct  examination  by  Mr.  R.  B.  Wwest 

Q.  You  may  state  your  name  A.  George  S.  Hill 

Q.  Where  do  you  live  Mr.  Hill?  A.  Prescott,  Arizona 

Q.  How  long  have  you  resided  in  Prescott?  A.  35  years 

Q.  And  what  is  your  business  or  occupation?  A.  Hard¬ 
ware  Merchant.  I  am  Secretary-Treasurer  of  the  Sam  Hill 
Hardware  Company 

Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Broadcasting  Company? 
A.  Yes. 

Q.  Should  the  Southwest  Broadcasting  Company  be  suc¬ 
cessful  in  obtaining  authoritv  to  erect  a  radio  station  in 
Prescott  do  you  believe  that  the  Company  would  operate  it 
in  such  a  manner  that  the  station  would  prove  to  be  of  real 
value  to  the  community  and  an  asset  to  the  City  of  Prescott 
and  Yavapai  County?  A.  I  believe  so,  yes. 

Q.  Should  the  Applicant  be  successful  in  obtaining  au¬ 
thority  to  erect  a  radio  station  in  Prescott  would  you  be 
interested  in  using  the  facilities  of  the  station  to  advertise 
vour  business?  A.  We  have  used  radio  in  our  advertising 
in  the  past  and  we  have  every  reason  to  believe  that  if  a 
good  station  were  brought  to  Prescott  we  would  use  it 
again  in  the  future. 

GEO.  S.  HILL. 

222  Q.  Do  you  feel,  Mr.  Hill,  that  there  is  a  real  need 
for  a  first  class,  well  equipped,  well  managed  station 
in  Prescott?  A.  I  think  there  is  a  decided  need  for  it.  The 
fact  that  we  have  a  number  of  health  seekers  who  are  con¬ 
fined  to  their  beds  and  a  large  share  of  their  recreation  is 
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radio  programs  and  our  summer  reception  from  outside 
stations  is  very  poor. 

GEO.  S.  HILL. 
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i  In  Re:  Application  Southwest  Broadcasting  Company 
for  Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  depo¬ 
sition  of  Sam  Cooper  as  a  witness  in  the  matter  of  the  Ap¬ 
plication  of  the  Southwest  Broadcasting  Company  for  a 
Construction  Permit  for  a  Radio  Station  at  Prescott,  Ari¬ 
zona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  27th  day  of  May,  1936,  at  4:15 
o’clock  P.  M.  at  Prescott,  Arizona,  then  and  there  to  be 
examined  by  oral  examination  in  the  above  entitled  matter 
and  said  Sam  Cooper  being  then  and  there  present  and 
after  being  by  me,  before  giving  his  evidence,  first  duly 
Sworn  to  testify  to  the  whole  truth  and  nothing  but  the  truth 
did  testifv  as  follows: 

(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney  for 
W.  P.  Stuart,  having  been  notified  but  failing  to  appear.) 

(Direct  examination  by  Mr.  R.  B.  Westervelt) 

Q.  You  will  please  state  your  name  A.  Sam  Cooper 

Q.  Where  do  you  reside  Mr.  Cooper?  A.  Prescott,  Ari¬ 
zona 

Q.  How  long  have  you  resided  in  Prescott  ?  A.  10  years 

Q.  What  is  your  business  or  occupation  Mr.  Cooper?  A. 
Mens  Clothing  and  Furnishing 

i  Q.  Are  you  acquainted  with  the  officers  and  stockholders 
of  the  Southwest  Broadcasting  Company?  A.  Yes. 
i  Q.  And  should  the  Southwest  Broadcasting  Company  be 
successful  in  obtaining  authority  to  erect  a  radio  station 
in  Prescott  do  you  believe  the  Company  would  operate  it  in 
such  a  manner  that  the  station  would  be  a  real  benefit  to  the 
community  and  an  asset  to  the  City  of  Prescott  and  Yava¬ 
pai  County?  A.  I  do  believe  so. 

Q.  Should  the  Applicant  be  successful  in  obtaining  au¬ 
thority  to  erect  a  radio  station  in  this  City  would  you  be  in- 
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terested,  as  a  merchant,  in  using  the  facilities  of  the  sta¬ 
tion  in  advertising  your  particular  business?  A.  Yes,  I 
used  it  before  and  I  would  expect  as  occasions  require  to 
use  it  in  the  future  from  time  to  time 

Q.  Mr.  Cooper  do  you  feel  there  is  a  real  need  for  a  well- 
equipped,  well-managed  radio  station  in  the  City  of  Pres¬ 
cott  at  this  time?  A.  Yes 

S.  COOPER 

224  Q.  At  this  time  is  there  at  all  times  dependable 
radio  reception  in  Prescott?  A.  Outside  stations  are 

not  dependable 

Q.  And  is  it  also  true  that  at  times  reception  in  Prescott 
has  a  tendency  to  fade  and  is  received  with  difficulty?  A. 
Outside  stations  are  difficult  to  receive  satisfactorily. 

S.  COOPER 

225  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company 
for  Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  Roderick  B.  Johnson  as  a  witness  in  the  matter 
of  the  application  of  the  Southwest  Broadcasting  Company 
for  a  Construction  Permit  for  a  Radio  Station  at  Prescott, 
Arizona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  22nd  day  of  May,  1936,  at  3 :30 
o’clock  P.  M.  at  Prescott,  Arizona,  then  and  there  to  be 
examined  by  oral  examination  in  the  above  entitled  matter 
and  said  Roderick  B.  Johnson  being  then  and  there  present 
and  after  being  by  me,  before  giving  his  evidence,  first  duly 
sworn  to  testify  to  the  whole  truth  and  nothing  but  the 
truth  did  testify  as  follows : 

Direct  Examination  by  Mr.  R.  B.  Westervelt. 

Q.  Please  state  your  name  A.  Roderick  B.  Johnson 

Q.  Where  do  you  live  Mr.  Johnson?  A.  Prescott,  Ari¬ 
zona 

Q.  WTiat  is  your  business  or  occupation?  A.  Electrical 
contracting  and  merchandising  under  the  name  of  Rod 
Johnson  Electric  Company 
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Q.  How  long  have  yon  resided  in  Prescott?  A.  Fourteen 
years. 

Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Broadcasting  Company?  A. 
Yes. 

Q.  Should  the  applicant  be  successful  in  obtaining  author¬ 
ity  to  erect  a  radio  station  in  this  City  do  you  believe  it 
would  operate  such  station  in  a  manner  that  the  station 
would  be  of  service  to  the  community  and  an  asset  to  Pres¬ 
cott  and  Yavapai  Comity?  A.  Yes. 

Q.  If  the  applicant  should  be  successful  in  obtaining  au¬ 
thority  to  erect  a  radio  station  in  Prescott  would  you  be 
interested  in  using  the  facilities  to  advertise  your  merchan¬ 
dise?  A.  Yes,  I  would.  Furthermore  I  am  of  the  opinion 
that  a  well-equipped,  well  operated  station  in  Prescott  would 
assist  merchants  in  selling  radios. 

Q.  At  the  present  time  is  there  a  dependable  radio  recep¬ 
tion  in  Prescott  and  the  surrounding  territory?  A.  No,  not 
during  the  daytime  in  the  summer  months  and  only  one  or 
two  stations  in  the  winter  months  in  the  daytime. 

Q.  Is  it  not  true  that  at  the  present  time  the  reception  in 
Prescott  has  a  tendency  to  fade  and  is  received  with  diffi¬ 
culty?  A.  Yes,  that  is  true. 

!  RODERICK  B.  JOHNSON. 

226  Q.  I  believe  you  are  a  member  of  the  Rotary  Club 
of  Prescott.  If  the  Southwest  Broadcasting  Com¬ 
pany  obtains  a  permit  to  operate  a  station  and  should  of¬ 
fer  the  Rotary  Club  free  time  over  the  station  would  the 
members  of  the  Rotary  Club  be  willing  to  accept  the  invita¬ 
tion  to  use  its  facilities  for  the  promotion  of  the  interests 
of  the  Club  and  Community?  A.  Yes. 

Q.  Do  you  believe  that  a  radio  station  operated  in  Pres¬ 
cott  would  be  able  to  render  a  service  to  the  citizens  of  this 
area  other  than  from  an  entertainment  standpoint?  A.  Yes, 
and  at  times  it  would  be  instrumental  in  aiding  isolated  and 
possibly  snow-bound  communities  with  news,  weather  fore¬ 
casts,  etc.  Also,  the  radio  station  could  be  used  in  com¬ 
municating  with  the  Forest  Service  and  local  Fire  Depart¬ 
ment  in  forest  and  community  fire  protection  and  preven¬ 
tion.  Also,  I  have  observed  that  many  communities  are  be¬ 
ing  aided  by  means  of  the  radio  in  detecting  crime  and 
criminals. 
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In  our  radio  merchandising  business  in  Prescott,  which  is 
a  health  center,  we  find  many  radio  users  who  are  bed-rid¬ 
den  in  sanitoriums  and  homes  who  experience  difficulty  in 
getting  radio  programs  and  entertainment  due  to  the  great 
distance  they  are  removed  from  their  broadcasting  stations, 
and  many  are  disappointed  that  there  is  no  longer  a  local 
station. 

RODERICK  B.  JOHNSON. 

227  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company 
for  Construction  Permit,  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  depo¬ 
sition  of  Carl  E.  Bauer  as  a  witness  in  the  matter  of  the 
Application  of  the  Southwest  Broadcasting  Company  for 
a  Construction  Permit  for  a  Radio  Station  at  Prescott, 
Arizona  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  27th  day  of  May,  1936,  at  1:35 
P.  M.  at  Prescott,  Arizona,  then  and  there  to  be  examined 

bv  oral  examination  in  the  above  entitled  matter  and  said 
* 

Carl  E.  Bauer  being  then  and  there  present  and  after  be¬ 
ing  by  me,  before  giving  his  evidence,  first  duly  sworn  to 
testify  to  the  whole  truth  and  nothing  but  the  truth  did  tes¬ 
tify  as  follows : 

(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company ;  A.  M.  Crawford,  attorney  for 
W.  P.  Stuart,  having  been  notified  but  failing  to  appear.) 

(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  What  is  your  name?  A.  Carl  E.  Bauer 

Q.  Where  do  you  life  Mr.  Bauer?  A.  Prescott,  Arizona 

Q.  How  long  have  you  lived  in  Prescott?  A.  5  years. 

Q.  What  is  your  business?  A.  I  own  and  operate  the 
Ideal  Bakery? 

Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Broadcasting  Company?  A. 
Yes. 

Q.  If  the  Southwest  Broadcasting  Company  should  be 
successful  in  obtaining  authority  to  erect  a  broadcasting 
station  in  Prescott,  Arizona,  do  you  believe  that  the  Com- 
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pany  would  operate  the  station  in  such  a  manner  that  it 
would  render  a  much  needed  service  to  Prescott  and  also 
in  such  a  way  that  it  would  become  an  asset  to  Prescott 
and  Yavapai  County?  A.  Yes. 

,  Q.  If  the  Southwest  Broadcasting  Company  should  be 
successful  in  obtaining  authority  to  erect  a  station  in  this 
city  would  you  be  interested  in  using  the  facilities  of  the 
station  to  advertise  your  products?  A.  Yes. 

Q.  Now  Mr.  Bower  I  will  ask  you  whether  or  not  at  this 
time,  there  being  no  station  in  Prescott,  there  is  at  all  times 
a  dependable  reception  in  Prescott?  A.  No,  there  is  not. 

CARL  E.  BAUER 

228  Q.  This  condition  is  particularly  noticeable  is  it 
not  during  the  daytime  and  during  the  summer 

months?  A.  Yes. 

Q.  Is  it  not  true  that  at  times  the  reception  in  Prescott 
has  a  tendency  to  fade  and  is  received  with  difficulty?  A. 

Yes. 

Q.  Do  you  feel  that  a  first  class  radio  station  properly 
equipped  and  capably  managed  would  receive  the  support 
of  the  business  men  of  Prescott  and  the  citizens  of  the  com- 
munitv?  A.  Yes  I  do. 

CARL  E.  BAUER 

229  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company 
for  Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  M.  F.  Kuhne  as  a  witness  in  the  matter  of  the 
Application  of  the  Southwest  Broadcasting  Company  for  a 
Construction  Permit  for  a  Radio  Station  at  Prescott,  Ari¬ 
zona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  27th  day  of  May,  1936,  at  11 :00 
o’clock  A.  M.  at  Prescott,  Arizona,  then  and  there  to  be 
examined  by  oral  examination  in  the  above  entitled  matter 
and  said  M.  F.  Kuhne  being  then  and  there  present  and 
after  being  by  me,  before  giving  his  evidence,  first  duly 
s'W'orn  to  testify  to  the  whole  truth  and  nothing  but  the 
truth  did  testify  as  follows : 
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(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company ;  A.  M.  Crawford,  attorney  for 
W.  P.  Stuart,  having  been  notified  but  failing  to  appear.) 

(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  What  is  your  name?  A.  M.  F.  Kuhne 

Q.  Where  do  you  reside?  A.  704  Crest  Avenue,  Prescott, 
Arizona 

Q.  What  is  your  business  or  profession  here  in  Prescott 
Mr.  Kuhne?  A.  Plumbing  &  Heating  Contractor  doing  bus¬ 
iness  under  the  name  and  style  of  M.  F.  Kuhne 

Q.  How  long  have  you  live  in  Prescott  Mr.  Kuhne?  ap¬ 
proximately.  A.  41  years. 

Q.  Are  you  personally  acquainted  with  the  officers  and 
directors  of  the  Southwest  Broadcasting  Company?  A.  I 
am 

Q.  Should  the  Southwest  Broadcasting  Company  be  suc¬ 
cessful  in  obtaining  authority  to  erect  a  radio  station  in 
Prescott  do  you  believe  that  this  Company  would  operate 
the  station  in  such  a  manner  that  it  would  be  of  real  service 
to  this  community  and  an  asset  to  the  City  of  Prescott  and 
Yavapai  County?  A.  Yes. 

Q.  If  the  Southwest  Broadcasting  Company  should  be 
successful  in  obtaining  authority  to  erect  a  radio  station  in 
Prescott  would  you  be  interested  in  using  the  facilities  of 
the  station  to  advertise  your  business?  A.  Yes. 

M.  F.  KUHNE 

230  Q.  At  the  present  time,  Mr.  Kuhne,  is  there  in 
Prescott  at  all  times  dependable  radio  reception? 
A.  No,  particularly  in  the  summer  and  in  the  daytime.  We 
have  very  poor  reception  at  our  home  occasionally;  we  do 
not  get  anything  but  KTAR  in  Phoenix. 

Q.  Is  it  not  also  true,  Mr.  Kuhne,  that  at  times  the  re¬ 
ception  here  in  Prescott  has  a  tendency  to  fade  and  is  re¬ 
ceived  with  difficulty?  A.  Yes. 

Q.  Do  you  feel  that  there  is  a  need  for  a  well-equipped, 
well-operated  station  in  Prescott  and  that  such  a  station 
would  prove  to  be  a  convenience  to  both  the  business  men 
of  Prescott  and  the  citizens  of  the  town?  A.  I  do. 

Q.  And  do  you  further  feel,  Mr.  Kuhne,  that  a  well- 
equipped,  well-managed  station  in  Prescott  would  receive 
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the  support  of  the  business  men  and  the  citizens  of  the  com¬ 
munity?  A.  I  believe  it  would. 

M.  F.  KUHNE 


231  Docket  No.  3797 


In  Re:  Application  Southwest  Broadcasting  Company 
for  Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  dep¬ 
osition  of  Marvin  Payne  as  a  witness  in  the  matter  of  the 
Application  of  the  Southwest  Broadcasting  Company  for  a 
Construction  Permit  for  a  Radio  Station  at  Prescott,  Ari¬ 
zona,  I  caused  said  witness  to  appear  before  me,  Geneva 
McNeely,  a  Notary  Public  in  and  for  the  County  of  Yava¬ 
pai,  State  of  Arizona,  on  the  25th  day  of  May,  1936,  at  4:45 
o’clock  P.  M.  at  Prescott,  Arizona,  then  and  there  to  be 

examined  bv  oral  examination  in  the  above  entitled  matter 
* 

and  said  Marvin  Payne  being  then  and  there  present  and 
after  being  by  me,  before  giving  evidence,  first  duly  sworn 
to  testify  to  the  whole  truth  and  nothing  but  the  truth  did 
testifv  as  follows: 

(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney  for 
jW.  P.  Stuart,  having  been  notified  but  failing  to  appear.) 

(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  You  may  state  your  name  A.  Marvin  Payne 
i  Q.  And  where  do  you  reside?  A.  219  South  Marina, 
Prescott 

Q.  What  is  your  business  or  occupation?  A.  Partner  in 
the  Mens  Shop 

Q.  Are  you  personally  acquainted  with  the  officers  and 
stockholders  of  the  Southwest  Broadcasting  Company?  A. 
Yes. 

Q.  Should  this  Company  be  successful  in  obtaining  au¬ 
thority  to  erect  a  radio  station  in  Prescott  do  you  believe 
that  the  Company  would  operate  the  station  in  such  a  man¬ 
lier  that  it  would  be  a  service  to  this  community  and  would 
be  an  asset  to  Prescott  and  Yavapai  County?  A.  I  do 

Q.  Furthermore  if  the  Applicant  should  be  successful  in 
obtaining  authority  to  erect  a  broadcasting  station  would 
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you  be  interested  in  using  the  facilities  to  advertise  your 
merchandise?  A.  Yes. 

Q.  At  this  time  is  there  at  all  times  dependable  radio  re¬ 
ception  in  Prescott  and  the  surrounding  area?  A.  No  sir, 
particularly  in  the  daytime  and  during  the  summer  months. 

MARVIN  PAYNE 

232  Q.  Is  it  true  that  at  times  the  reception  in  Prescott 
has  a  tendency  to  fade  and  is  received  with  difficulty? 

A.  Yes  sir 

Q.  Are  you  of  the  opinion,  Mr.  Payne,  that  there  is  a  need 
for  a  radio  station  in  Prescott  at  this  time?  A.  Yes  sir 

Q.  And  do  you  further  believe  that  if  a  properly  equipped, 
wll  managed  station  was  in  operation  in  the  City  of  Pres¬ 
cott  that  it  would  receive  the  support  of  the  merchants  and 
the  citizens  of  the  community?  A.  Yes 

MARVIN  PAYNE 

233  Re:  Docket  No.  3797 

In  Re:  Application  Southwest  Broadcasting  Company 
for  Construction  Permit  Prescott,  Arizona 

Pursuant  to  the  attached  Commission  for  taking  the  depo¬ 
sition  of  W.  J.  Cline  as  a  witness  in  the  matter  of  the  Appli¬ 
cation  of  the  Southwest  Broadcasting  Company  for  a  Con¬ 
struction  Permit  for  a  Radio  Station  at  Prescott,  Arizona, 
I  caused  said  witness  to  appear  before  me,  Geneva  McNeely. 
a  Notary  Public  in  and  for  the  County  of  Yavapai,  State  of 
Arizona,  on  the  27th  day  of  May,  1936,  at  1 :50  o’clock  P.  M. 
at  Prescott,  Arizona,  then  and  there  to  be  examined  by  oral 
examination  in  the  above  entitled  matter  and  said  W.  J. 
Cline  being  then  and  there  present  and  after  being  by  me, 
before  giving  his  evidence,  first  duly  sworn  to  testify  to  the 
whole  truth  and  nothing  but  the  truth  did  testify  as  follows : 

(R.  B.  Westervelt  appearing  for  the  Applicant,  South¬ 
west  Broadcasting  Company;  A.  M.  Crawford,  attorney  for 
W.  P.  Stuart,  having  been  notified  but  failing  to  appear.) 

(Direct  examination  by  Mr.  R.  B.  Westervelt.) 

Q.  What  is  your  name  ?  A.  W.  J.  Cline 

Q.  Where  do  you  live  Mr.  Cline  A.  234  South  Cortez, 
Prescott,  Arizona 
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Q.  How  long  have  you  resided  in  Prescott?  A.  10  years. 

Q.  What  is  your  business  or  occupation  Mr.  Cline?  A. 
Maintenance  Foreman  State  Highway  Department. 

Q.  Are  you  acquainted  with  the  officers  and  stockholders 
of  the  Southwest  Broadcasting  Company?  A.  I  am. 

Q.  If  the  Southwest  Broadcasting  Company  should  be 
successful  in  obtaining  authority  to  erect  a  radio  station  in 
Prescott  do  you  feel  that  the  Company  would  operate  the 
station  in  such  a  manner  that  it  would  render  a  much  needed 
service  to  the  community  and  also  in  a  manner  that  the 
station  would  become  an  asset  to  Prescott  and  Yavapai 
County?  A.  Yes. 

I  Q.  Is  there  available,  at  present,  at  all  times  in  Prescott 
and  the  surrounding  territory  dependable  radio  reception? 
A.  Not  for  me  it  isn’t;  not  for  my  radio  set.  Reception  is 
not  dependable  at  times  particularly  in  the  daytime  and 
during  the  summer  months. 

W.  J.  CLINE 

234  Q.  Is  it  not  also  true,  Mr.  Cline,  that  at  times  the 
reception  has  a  tendency  to  fade  and  is  rather  diffi¬ 
cult  to  get?  A.  Yes,  static  is  very  bad  in  the  daytime  in  the 
summer  months. 

Q.  Mr.  Cline  do  you  feel  that  a  first  class  radio  station 
properly  equipped  and  well  managed  would  receive  the  sup¬ 
port  of  the  business  people  of  this  community  and  the  citi¬ 
zens  thereof?  A.  Yes. 

W.  J.  CLINE 

316  W.  P.  Stuart  of  Prescott,  Arizona,  a  witness  of 
lawful  age,  being  first  dulv  sworn  to  testifv  to  the 
truth,  the  w’hole  truth,  and  nothing  but  the  truth,  was 
examined  upon  open  and  oral  interrogatories,  and  deposed 
and  testified  as  follows: 

Direct  Examination 

By  Mr.  Crawford: 

Q.  WTiat  is  your  name  please?  A.  W.  P.  Stuart. 

Q.  You  are  the  applicant  for  the  license  in  this  matter 
■which  we  are  now  hearing?  A.  Yes. 

Q.  Where  vrere  you  born,  Mr.  Stuart?  A.  North  Caro¬ 
lina. 
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Q.  How  long  have  you  lived  in  Arizona?  A.  Off  and  on 
for  thirty  years. 

Q.  How  long  have  you  lived  in  Prescott?  A.  Sixteen 
years. 

Q.  What  has  been  your  occupation  since  you  reached 
manhood?  A.  A  Newspaper  man. 

Q.  And  you  have  been  a  newspaper  editor  and  pub¬ 
lisher?  A.  Yes. 

317  Q.  What  paper  are  you  now  connected  with?  A. 
Prescott  Evening  Courier,  Prescott  Weekly  Courier 

and  the  Arizona  Courier  Journal. 

Q.  Now,  will  you  tell  us  briefly  the  type  and  kind  and 
circulation  of  each  of  those  three  publications?  A.  Well, 
the  Prescott  Evening  Courier  and  Arizona  Courier  Jour¬ 
nal  are  jointly  issued — the  Courier  Journal  being  a  morn¬ 
ing  issue  of  the  Courier. 

Q.  They  are  both  dailies?  A.  Yes. 

Q.  What  is  the  circulation?  A.  Close  to  four  thousand 
three  hundred. 

Q.  Over  what  area  ?  A.  Over  an  area  from  Holbrook  to 
Kingman;  and  from  Kingman  to  Congress  Junction. 

Q.  That  is,  covering  the  Counties  of  Apache,  Navajo, 
Coconino,  Mohave,  Yavapai  and  a  portion  of  Maricopa? 
A.  Yes. 

Q.  What  is  the  other  publication?  A.  It  is  a  weekly 
paper  published  for  country  circulation — not  over  three 
hundred  and  fifty  circulation. 

Q.  Those  are  all  published  under  your  supervision?  A. 
Yes. 

Q.  And  how  many  employees  do  you  have  in  the  news¬ 
paper  work?  A.  About  thirty-five. 

318  And  they  are  directly  under  you?  A.  Yes. 

Q.  And  what  is  the  value  of  your  equipment  and 
your  plant?  A.  I  would  say  seventy-five  thousand  dollars. 

Q.  You  have  recently  prepared  a  financial  statement  of 
the  Courier?  A.  Yes. 

Q.  Mr.  Stuart,  I  hand  you  what  purports  to  be  a  finan¬ 
cial  statement  of  the  Courier  and  will  ask  you  if  that  truly 
represents  the  financial  condition  of  the  Courier  as  of  the 
date  indicated  on  that  report?  A.  Yes. 

Mr.  Crawford:  We  will  submit  this  in  evidence  as  de¬ 
ponent’s  Exhibit  “A”,  and  ask  that  it  be  attached  to  Mr. 
Stuart’s  deposition. 
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Q.  Mr.  Stuart,  are  you  a  citizen  of  the  United  States? 
A.  I  am. 

Q.  Have  you  had  any  prior  experience  in  radio  broad¬ 
casting?  A.  No. 

Q.  What  is  the  present  extent  of  broadcasting  in  Ya¬ 
vapai  County  ?  A.  We  have  only  one  station — in  Jerome, 
i  Q.  Does  that  meet  the  requirements  of  broadcasting 
facilities  in  Prescott?  A.  No. 

Q.  W7hat  would  you  say  as  to  the  presence  of  the  sta¬ 
tions  in  Phoenix  as  to  meeting  the  requirements  of 

319  local  advertisers  and  the  dispensing  of  items  of  local 
interest,  insofar  as  the  community  of  Prescott  is 

concerned?  A.  They  do  not  serve  this  community, 
i  Q.  Have  you  had  any  experience  with  the  reception  of 
the  Phoenix  stations  during  the  daylight  hours  ?  A.  Some, 
vcs. 

Q.  Do  you  know  whether  or  not  there  are  receiving  sets 
ip  the  Prescott  community  which  are  unable  to  receive  pro¬ 
grams  emanating  from  Phoenix  during  the  daylight  hours? 
A.  Well,  I  could  not  say  that  at  all. 

Q.  Are  you  a  listener  of  the  radio?  A.  Yes. 

Q.  What  is  the  population,  Mr.  Stuart,  of  what  you 
might  term  metropolitan  Prescott  ?  A.  Nine  or  ten  thou¬ 
sand. 

I  Q.  Included  in  that  you  count  the  Government  Hospital 
at  Fort  Whipple,  the  community  known  as  Miller  Valley, 
and  other  outlying  districts  adjacent  to  the  City  of  Pres¬ 
cott,  is  that  true?  A.  Yes. 

Q.  Vrith  respect  to  their  condition  of  health,  what  would 
you  say  as  to  the  number  of  people  in  Prescott  who  might 
be  presumed  bedridden  ?  Is  it  relatively  large  or  small  ?  A. 
Well,  comparatively,  it  might  be  large,  compared  with  the 
population. 

320  Q.  You  feel  there  are  a  large  number  of  people  of 
that  kind  who  are  unable  to  participate  in  local  en¬ 
tertainment  and  educational  programs,  because  of  their 
bedridden  condition?  A.  Yes,  there  are  quite  a  few'-  com¬ 
paratively  speaking. 

Q.  Do  you  believe  that  the  civic  organizations  of  this 
community  would  welcome  and  support  a  radio  broadcast¬ 
ing  station?  A.  I  think  they  would  be  glad  to  have  one 
here. 
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Q.  And  you  believe  they  would  make  use  of  it  ?  A.  To 
some  extent,  yes. 

Q.  To  a  great  extent,  wouldn’t  it?  A.  To  a  great  ex¬ 
tent, — yes. 

Q.  How  about  the  advertisers — the  business  men,  do  you 
feel  that  there  is  a  need  from  their  viewpoint?  A.  There  is 
certainly  a  need  for  it — yes. 

Q.  And  you  believe  that  if  you  were  the  owner  and 
operator  of  the  broadcasting  station  in  this  community 
that  you  would  receive  the  support  of  the  business  men  in 
advertising  and  of  the  civic  and  community  leaders  in  their 
general  use  of  a  radio  station?  A.  Yes. 

Q.  If  you  should  be  granted  a  license  to  construct  and 
operate  a  broadcasting  station  in  this  community,  just  tell 
us  briefly  what  you  propose  to  do  in  the  way  of  studio  facili¬ 
ties?  A.  To  have  facilities  in  conformitv  with  the 

%> 

321  equipment  requirements  of  the  Radio  Communica¬ 
tions  Commission. 

Q.  By  that  Mr.  Stuart,  you  mean  I  presume  that  you  are 
willing  and  anxious  to  conform  with  the  requirements  of 
the  Federal  Communications  Commission  in  all  these  mat¬ 
ters  as  to  the  equipment  of  the  studio,  the  antenna  and  the 
general  broadcasting  features?  A.  Yes. 

Q.  Have  you  in  mind  a  location  for  a  studio?  A.  I  have, 
yes. 

Q.  Where  is  that?  A.  On  the  corner  of  Cortez  and 
Union. 

Q.  That  is  the  building  commonly  known  as  the  Journal 
Miner  Building?  A.  Yes. 

Q.  Do  you  propose  to  alter  the  second  floor  of  that  and 
make  it  available  as  a  first  class  radio  broadcasting  studio? 
A.  Provided  it  meets  with  the  requirements  of  the  Federal 
Communications  Commission. 

Q.  What  will  the  proposed  expenditure  amount  to  that 
you  contemplate  making  in  connection  with  the  construc¬ 
tion  of  this  station  ?  A.  I  would  say  around  Five  Thou¬ 
sand  Dollars. 

Q.  Have  you  made  arrangements  to  finance  your  pro¬ 
gram?  A.  Yes. 

322  Q.  The  fund  will  be  available  immediately  upon 
the  granting  of  a  license  ?  A.  Yes. 
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Q.  Do  you  have  capital  to  launch  the  operation  of  the 
program  until  funds  begin  to  accumulate?  A.  Yes. 

Q.  Could  you  tell  us  in  brief  the  type  and  general  scope 
of  the  service  which  you  propose  to  give,  should  you  be 
granted  a  license?  A.  No,  I  could  not. 

Q.  Do  you  have  someone  who  is  advising  with  you  on  such 
matters?  A.  We  have  not  gone  into  the  type  of  service  to 
be  given. 

Q.  What  I  mean  is — you  proposed  to  carry  on  a  typical 
broadcasting  program  of  advertising,  of  items  of  general 
interest,  of  entertainment  features,  and  in  connection  with 
vour  paper,  probably  frequent  news  items,  is  that  true?  A. 
Yes. 

Q.  Have  you  any  information  as  to  the  availability  of 
talent  for  your  programs?  First  let  us  consider  musicians 
limiting  that  to  singers,  soloists  and  instrumental?  A. 
There  are  plenty  available  here. 

i  Q.  How  about  orchestras  and  bands?  A.  They  are  all 
available  in  Prescott  to  some  extent,  especially  in  the  sum¬ 
mer  time. 

323  Q.  Do  you  feel  then  that  there  are  available  in 
this  vicinity  a  sufficiently  large  number  of  enter¬ 
tainers,  artists,  and  individuals  who  could  furnish  a  well 
balanced  program  and  maintain  it  the  year  round?  A. 
Yes. 

Q.  Now,  then,  tell  us  briefly  of  your  plans  for  the  opera¬ 
tion  of  the  station,  so  far  as  a  staff  and  your  organization 
is  concerned.  By  that  I  mean  I  think  you  stated  that  your 
equipment  was  to  be  such  as  was  approved  by  the  Federal 
Communications  Commission.  Now  you  will  of  course  pro¬ 
vide  adequate  personnel  to  maintain  and  operate  that 
equipment?  A.  I  wall. 

Q.  In  addition  to  that,  will  you  have  available  a  staff? 

A.  A  staff  sufficient  to  take  care  of  the  business  of  the 
studio. 

Q.  Who  will  be  the  business  manager  of  your  station? 
A.  That  will  have  to  be  determined. 

Q.  Do  you  expect  to  do  that  yourself,  or  do  you  expect 
to  have  someone  under  your  supervision?  A.  I  shall  have 
to  have  someone  to  do  that  under  my  supervision. 

Q.  In  the  particular  channel  in  which  you  expect  to 
operate,  which  I  believe  is  fifteen  hundred  kilocycles  with 
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a  one  hundred  watt  power  capacity,  will  there  be  any  in¬ 
terference  with  other  stations  which  can  be  received 

324  loeallv  bv  ordinary  receiving  sets?  A.  No. 

Q.  What  would  be  the  effect  on  any  other  station 
in  that  particular  channel,  insofar  as  the  broadcast  which 
you  would  send  out  from  this  community  is  concerned? 
A.  There  would  not  be  any  other  station  touching  that 
channel. 

Q.  Are  you  aware  of  any  other  station  in  the  State  of 
Arizona  with  which  vour  broadcast  would  interfere  in  this 
particular  channel?  A.  No. 

Q.  Could  you  say  what  reception  from  Arizona  stations 
is  normally  received  in  Prescott?  A.  There  is  only  one 
other  station  that  comes  here,  and  that  is  KTAR  in 
Phoenix. 

Q.  At  the  present  time,  Mr.  Stuart,  is  their  any  broad¬ 
cast  within  the  metropolitan  area  of  Prescott?  A.  No. 

Q.  And  you  feel  that  there  is  a  need  for  such  a  station 

in  this  communitv?  A.  Yes. 

•/ 

Q.  And  you  feel  that  the  capacity  and  the  channel,  the 
time  within  which  you  have  asked  to  be  permitted  to  broad¬ 
cast  are  needed  in  this  particular  area  ?  A.  Yes. 

Mr.  Crawford:  I  believe  that  is  all. 

325  Mr.  Crawford:  Have  you  any  questions,  Mr. 
Westervelt? 

Mr.  Westervelt:  No. 

Mr.  Crawford:  That  is  all. 


W  P  STUART 
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326  Financial  Statement  of  Prescott  Courier,  Inc., 
Prescott,  Arizona,  as  of  April  30, 1936 


ASSETS: 

Cash  on  hand  and  in  Bank  of  Arizona 
Notes  Receivable 
Accounts  Receivable 

Advertising,  Commercial  Printing 
Subscription  Accounts 


$23,542.50 

3,200.00 


$3,233.20 

268.32 


26,742.50 


Amounts  deposited  with: 

United  States  Postoffice,  Prescott 
Industrial  Commission  of  Arizona,  Phoenix 


155.00 

40.00 

115.00 


Stock  on  hand — paid  for 

Newsprint  962.93 

News  Ink  14.54 

Linotype  Metal  257.63 

Commercial  printing  stock  1,979.41 


Plant  equipment,  Furniture  &  Fixtures: 

Price  Paid  Estimated 
on  Present 

Installation  Value 

6  Mergen thaler  linotypes  &  equipment  31,100.00  19,000.00 

1  Duplex  flat-bed  printing  press  10,250.00  7,500.00 

1  Kelly  17x22  automatic  job  printing  press  1,900.00  1,800.00 

1  Miller  13x17,  almost  new,  master  speed 

automatic  job  press  2,100.00  1,700.00 

3  Chandler  &  Price  job  printing  press  1,950.00  1,400.00 

Size  7"xll"  $500.00 

10"xl5"  400.00 

14"x22"  500.00 


3,214.51 


48,154.89 


1  Babcock  Optimus  25x38  cylinder  printing 

press  1,250.00 

1  Elrod  casting  machine  (new)  1,300.00 

1  Roseback  perforator  175.00 

1  #5  Boston  stitcher  (new)  250.00 

1  30"  paper  cutter  250.00 

2  Miller  metal  saws  1,500.00 

Stereotype  equipment 

S  racks.  24  cases  to  rack,  mise.  type  2,000.00 

(’bases,  stones,  hand  type  and  mise.  equip, 
net*,  in  fully  equipped  newspaper  &  com- 
!  mercial  printing  plant  12,256.88 

7  typewriters  800.00 

:1  cash  register  500.00 

3  safes  1,100.00 

2  adding  machines  300.00 

1  check  protector — Paymaster  100.00 

Desks,  furniture  &  all  necessary  equip¬ 
ment  5,200.00 


650.00 

1,300.00 

125.00 

250.00 

150.00 

800.00 

125.00 

1,481.20 


8,106.S8 

280.00 

100.00 

200.00 

75.00 

92.50 


3,019.31 


!  74,281.88  48,154.89 

Total  Assets  .  $81,768.42 

Admitted  in  evidence  as  an  exhibit  to  the  Deposition  of 
W.  P.  Stuart. 


(Seal) 


FLORENCE  E.  GENTRY 
Notary  Public 
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327  Financial  Statement  of  Prescott  Courier,  Inc., 
Prescott,  Arizona,  as  of  April  30, 1936 


Explanation : 

The  capital  stock  of  Prescott  Courier,  Inc.,  set  forth  on 
attached  sheets,  is  $50,000.  A  total  of  $45,400  (454  shares 
of  stock  at  a  par  value  of  $100  each)  has  been  issued,  it 
being  made  out  as  follows : 


In  name  of  W.  P.  Stuart 
In  name  of  H.  J.  Coerver 
In  name  of  Dorothy  S.  Kecsling 
In  name  of  M.  H.  McCalla 
In  name  of  Della  Tovrea 


450  shares  valued  at  $45,000.00 

1  share  valued  at  100.00 

1  share  valued  at  100.00 

1  share  valued  at  100.00 

1  share  valued  at  100.00 


Total  454  shares  $45,400.00 

In  addition  to  the  foregoing  I  own  a  house  and  lot  in 
Prescott,  which,  with  furnishings  and  other  property,  has 
a  value  of  $5,000. 

Respectfully  submitted, 

W  P  STUART 

Applicant. 

Subscribed  and  sworn  to  before  me  this  30th  day  of 
May,  1936,  in  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  of  office. 

FLORENCE  E  GENTRY 
(Seal)  Notary  Public. 

My  commission  expires  February  25,  1940 

Prescott,  Arizona 
May  29,  1936 
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LIABILITIES : 

Notes  Payable: 

Bank  of  Arizona  40.48 

Ludlow  Typograph  Co.  (3  year 

contract)  860.00 

Accounts  Payable :  Current 


$900.48 

1,247.58 


Respectfully  submitted, 

W  P  STUART 

Applicant 


$2,148.06 
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Subscribed  and  sworn  to  before  me  this  30th  day  of 
May,  1936,  in  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  of  office. 

FLORENCE  E  GENTRY 
(Seal)  Notary  Public. 

My  commission  expires  February  25,  1940. 

Prescott,  Arizona 
May  29,  1936 

329  State  of  Arizona 

County  of  Yavapai  ss 

,  I,  Florence  E.  Gentry,  a  notary  public  in  and  for  the 
said  county,  do  hereby  certify  that  the  witnesses  in  the 
foregoing  depositions,  were  by  me  duly  sworn;  that  said 
depositions  were  then  taken  at  the  time  and  place  men¬ 
tioned  in  the  notice  of  the  Federal  Communications  Com¬ 
mission,  to-wit,  at  the  office  of  Albert  M.  Crawford,  in  the 
city  of  Prescott,  county  of  Yavapai,  state  of  Arizona,  com¬ 
mencing  on  the  28th  day  of  May,  1936,  at  the  hour  of  10 :00 
o’clock  in  the  forenoon  thereof,  and  being  continued  to  and 
concluded  on  the  29th  day  of  May,  1936;  that  said  deposi¬ 
tions  were  reduced  to  typewriting  under  my  direction  and 
supervision,  and  when  completed,  were  carefully  read  by 
or  to  each  of  said  witnesses,  and  being  corrected,  were  by 
each  of  said  witnesses  subscribed  in  my  presence. 

WITNESS  my  hand  and  official  seal  this  29th  day  of 
May,  1936. 

(Seal)  FLORENCE  E.  GENTRY 

i  My  commission  expires  Feb.  25,  1940. 

331  Endorsed:  Docket  No.  3797  &  3909  Comm  Ex¬ 
hibit  1  Hearing  before  Federal  Communications 

Commission  6/5/36  Ward  &  Paul,  Official  Reporters 

332  This  report  is  not  final  but  is  subject  to  approval, 
modification  or  rejection  by  the  Commission.  The 

parties  to  the  proceedings  have  fifteen  days,  with  the  ex¬ 
ception  of  those  from  the  Fifth  Zone  who  have  twenty 
days,  in  which  to  file  objections  or  exceptions,  if  any,  to  the 
report. 
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Federal  Communications  Commission  17482 
Washington,  D.  C. 

Examiner’s  Report  No.  1-245. 

Docket  No.  3797 

In  re  application  of 
Southwest  Broadcasting  Company, 

Prescott,  Arizona. 

For  Construction  Permit 

Requested  Assignment 

Frequency  .  1500  kc 

Power .  100  watts, 

250  watts-LS, 

Hours  of  Operation .  Unlimited. 


Docket  No.  3906 

In  re  application  of 
W.  P.  Stuart, 

Prescott,  Arizona. 

For  Construction  Permit 

Requested  Assignment 


Frequency  .  1500  kc 

Power .  100  watts, 

Hours  of  Operation .  Unlimited. 


Report  of  P.  W.  Seward,  Examiner. 

The  above  entitled  matters  came  on  for  hearing  June  5, 
1936. 

Appearances : 

Ben  S.  Fisher  on  behalf  of  Southwest  Broadcasting 
Company. 

Frank  Stollenwerek  on  behalf  of  W.  P.  Stuart. 

Tyler  Berry  on  behalf  of  the  Commission. 

333  Preliminary  Statement 

This  proceeding  arose  upon  the  applications  of  the  South¬ 
west  Broadcasting  Company,  and  W.  P.  Stuart,  each  re- 
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questing  the  issuance  of  a  construction  permit  to  estab¬ 
lish  a  radio  broadcast  station  at  Prescott,  Arizona.  Each 
applicant  requests  the  use  of  the  same  frequency.  The  ap¬ 
plications  were  designated  for  hearing  to  determine  tbe 
issues  set  out  in  the  Bills  of  Particulars  in  each  case.  Be¬ 
cause  of  the  interrelationship  of  the  applications,  and  the 
fact  that  the  granting  of  one  would  preclude  the  granting 
of  the  other,  the  hearings  were  consolidated  and  heard  on 
the  date  shown  above. 

i  Statement  of  Facts 

i  In  re :  Docket  No.  3797. 

The  Southwest  Broadcasting  Company,  applicant  for  a 
construction  permit  to  construct  a  radio  broadcast  sta¬ 
tion  at  Prescott,  Arizona,  requests  authority  to  operate  on 
the  frequency  1500  kilocycles  with  power  of  100  watts  night, 
250  watts  to  local  sunset,  unlimited  time.  This  applica¬ 
tion  was  filed  on  November  15,  1935. 

The  applicant  is  a  corporation  duly  organized  under  the 
laws  of  the  State  of  Arizona,  with  a  capital  stock  of  $25,- 
000.00.  The  officers  of  the  Corporation  are  Albert  Stetson, 
President  and  director;  G.  N.  Hoffman,  First  Vice-Presi¬ 
dent  and  director;  Floyd  Williams,  Second  Vice-President 
and  director;  R.  B.  Westervelt,  Secretary  and  director; 
and  C.  D.  Rhodes,  Treasurer  and  director.  All  of  the 
officers,  directors,  and  stockholders  of  this  corporation  are 
business  and  professional  men  of  the  city  of  Prescott, 
Arizona,  and  are  citizens  of  the  United  States. 

A  financial  statement  of  the  applicant  offered  and  re¬ 
ceived  in  evidence  shows  cash  in  bank  $10,000.00,  stock 
subscriptions  $2,000.00;  making  total  immediately  avail¬ 
able  assets  of  $12,000.00.  The  remaining  stock  of  the  cor¬ 
poration  is  held  in  the  Treasury  and  the  stockholders  have 
agreed,  in  the  event  additional  capital  is  necessary  to  con¬ 
struct  and  operate  the  proposed  station,  that  they  will  sub¬ 
scribe  and  pay  for  additional  stock  in  such  amounts  as  are 
necessary  to  properly  finance  the  corporation.  The 
$2,000.00  stock  subscription  shown  on  the  financial  state¬ 
ment  is  the  subscription  of  Mr.  R.  B.  Westervelt,  an  at¬ 
torney-at-law,  and  secretary  of  the  corporation,  who  has 
acted  as  attorney  for  the  corporation  and  has  paid  with  his 
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personal  funds  all  expenses  incident  to  the  filing  and  prose¬ 
cution  of  this  application.  He  will  render  an  accounting  to 
the  corporation  and  pay  into  the  Treasury  the  difference 
between  his  subscription  of  $2,000.00  and  the  expenses  in¬ 
cident  to  the  filing  and  prosecution  of  this  application.  In 
the  event  it  be  necessary,  this  subscriber  is  ready,  able, 
and  willing  to  pay  into  the  Treasury  the  entire  $2,000.00 
upon  demand. 

None  of  the  officers  or  stockholders  in  this  corporation 
have  had  any  experience  in  the  operation  of  a  radio  broad¬ 
cast  station. 

If  the  application  be  granted,  applicant  expects  to  have 
seven  full-time  employees,  consisting  of  a  station  manager, 
chief  engineer  and  other  necessary  personnel.  It  expects 
to  employ  a  licensed  radio  engineer  who  now  resides  in 
Prescott.  This  man  has  had  considerable  experience  in 
the  broadcast  field  and  has  been  a  licensed  operator  since 
1931.  Experienced  and  capable  men  will  be  em- 
334  ployed  for  the  heads  of  all  departments  in  order  to 
insure  the  proper  and  efficient  operation  of  the  pro¬ 
posed  station. 

The  proposed  transmitter  meets  the  requirements  of  the 
Engineering  Department,  and  the  antenna  proposed  con¬ 
forms  to  Commission  Rule  131.  The  proposed  transmitter 
site  meets  all  technical  requirements  of  the  Engineering 
Department  of  the  Commission. 

The  estimated  cost  of  the  proposed  station,  complete  and 
ready  to  go  on  the  air,  is  $7,500.00.  The  estimated  monthly 
operating  expense  is  $1,035.00.  Predicated  on  a  survey  of 
the  potential  advertisers  in  which  approximately  twenty- 
five  were  contacted,  and  an  examination  of  the  records  of 
a  radio  broadcast  station  formerly  located  in  Prescott, 
the  estimated  monthly  income  is  $1,500.00. 

The  population  of  Prescott,  Arizona,  is  5,517  (1930  Cen¬ 
sus),  and  the  population  of  Yavapai  County  in  which  Pres¬ 
cott  is  situated,  is  28,470  (1930  Census).  The  estimated 
population  of  Prescott  and  the  immediate  suburbs,  is 
placed  at  10,000  within  a  radius  of  ten  miles,  and  this  popu¬ 
lation  is  increased  materially  during  the  summer  months 
because  of  the  visitors  to  the  area.  Prescott,  Arizona,  is 
considered  a  health  resort  of  considerable  importance,  and 
a  number  of  hospitals  are  situated  in  the  vicinity,  including 
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a  large  veterans  hospital.  The  hospitals  house  a  large 
number  of  patients  who  are  unable  to  attend  local  func¬ 
tions  or  to  secure  entertainment  in  any  manner  other  than 
by  radio. 

Prescott  is  in  the  heart  of  the  mining  district,  which 
includes  gold,  silver,  and  copper  mines.  Within  reason¬ 
ably  close  proximity  to  the  city  a  great  deal  of  live  stock 
is  produced,  and  some  dry  farming  is  carried  on.  This  city 
is  considered  the  trade  center  of  that  area  of  the  state  and 
covers  a  radius  of  approximately  fifty  miles,  Phoenix  be¬ 
ing  the  nearest  city,  which  is  113  miles  distant  by  road. 

A  tentative  program  of  the  proposed  station  was  offered 
and  received  in  evidence  which  shows  that  a  reasonable 
amount  of  time  will  be  devoted  to  news  flashes,  sports  re¬ 
views,  weather  reports,  stock  market  reports  and  such 
matters.  A  thirty  minute  devotional  service  will  be  broad¬ 
cast  each  morning,  and  a  reasonable  amount  of  time  will  be 
devoted  to  agricultural,  educational,  religious  and  civic  pro¬ 
grams.  An  amateur  hour  will  be  conducted  for  the  purpose 
of  discovering  and  developing  additional  talent  in  the  city 
and  surrounding  area.  An  examination  of  this  exhibit  in¬ 
dicates  the  proposed  programs  will  be  informative  and  en¬ 
tertaining. 

Among  the  musical  organizations  in  Prescott  are  the  City 
Band,  Hassayampa  Hotel  Orchestra,  the  Green  Frog  Res¬ 
taurant  Orchestra,  and  other  such  musical  organizations. 
In  addition  there  are  individual  artists,  instrumentalists, 
vocalists  and  dramatic  talent  available  in  the  city.  It  ap¬ 
pears  that  a  large  amount  of  talent  is  available  in  the  com¬ 
munity  for  the  presentation  of  radio  programs.  One  of  the 
reasons  assigned  for  the  unusual  amount  of  talent  is  that 
the  city  is  an  all  year  round  health  resort,  and  a  summer 
pleasure  resort.  Adequate  talent  seems  to  be  available  to 
supply  the  needs  of  the  proposed  station. 

i  No  radio  broadcast  station  is  now  situated  in  Prescott. 
Station  KTAR  at  Phoenix,  Arizona,  operating  on  a  fre¬ 
quency  of  620  kilocycles  with  1  kw  power,  unlimited  time, 
approximately  ninety  miles  distant,  renders  some  service 
to  this  area.  A  part  of  the  proposed  service  area 
335  now  receives  some  service  from  Station  KCRJ, 

i  operating  on  1210  kilocycles  with  power  of  100  watts, 
specified  hours,  situated  at  Jerome,  Arizona,  twenty-four 
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miles  distant.  In  addition,  slight  service  is  received  from 
distant  clear  channel  stations  at  night  which  is  intermit¬ 
tent  and  unsatisfactory. 

Many  witnesses  testified  that  a  need  for  additional  radio 
broadcast  facilities  exists  in  Prescott  to  afford  a  primary 
service  to  the  area,  to  supply  programs  on  education,  re¬ 
ligion,  civic  and  other  matters  of  interest  and  benefit  to 
the  community  and  to  afford  an  additional  medium  for  mer¬ 
chants  to  advertise  their  wares.  A  survey  was  conducted  in 
which  many  business  and  professional  men,  members  of  the 
Chambers  of  Commerce,  churches,  educational  institutions 
and  civic  organizations  were  interviewed,  which  shows  a 
need  for  radio  service. 

The  operation  of  the  proposed  station  would  not  inter¬ 
fere  with  the  fair  and  efficient  service  of  any  other  exist¬ 
ing  licensed  radio  broadcast  station,  and  there  are  no  ap¬ 
plications  pending  for  radio  facilities  which  involve  a  ques¬ 
tion  of  interference,  with  the  exception  of  the  application  of 
W.  P.  Stuart,  Docket  No.  3906.  Since  each  of  these  appli¬ 
cants  requests  authority  to  construct  and  operate  a  station 
in  the  same  city,  objectionable  and  destructive  interfer¬ 
ence  would  be  expected  to  result  in  the  event  both  applica¬ 
tions  be  granted. 

The  applicant  in  Docket  No.  3797,  in  addition  to  the  oral 
testimony  adduced  at  the  hearing,  offered  certain  deposi¬ 
tions  which  were  admitted  without  objection  on  the  part 
of  counsel  for  the  applicant  in  Docket  No.  3906,  or  Com¬ 
mission  counsel. 

The  evidence  contained  in  said  depositions  was  primarily 
on  radio  service  available  in  the  Prescott  area;  need  for 
additional  radio  service;  availability  of  advertising  sup¬ 
port;  available  talent  to  present  acceptable  programs;  and 
on  the  general  reputation  of  the  incorporators  of  the  South¬ 
west  Broadcasting  Company. 

A  summary  of  the  testimony  contained  in  these  deposi¬ 
tions  is  as  follows : 

Twenty-seven  business  and  professional  men  testified  on 
the  points  mentioned  above.  This  evidence  shows  that  the 
available  radio  service  during  the  daytime  is  from  Phoenix, 
approximately  ninety  miles  distant;  that  this  service  is 
secondary  and  unsatisfactory ;  that  some  service  of  a  very 
unsatisfactory  nature  is  received  at  night  from  distant  clear 
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channel  stations;  and  that  a  need  exists  to  supply  good 
radio  service  and  an  additional  advertising  medium.  Ap¬ 
proximately  twenty  witnesses  testified  they  would  buy 
i  radio  advertising  on  the  proposed  station,  and  all  who 
testified  on  the  availabilitv  of  talent'  were  unanimous  in 
stating  that  there  is  an  abundance  of  talent  available  to 
supply  the  needs  of  a  broadcast  station  situated  in  Pres¬ 
cott.  All  of  these  witnesses  who  were  interrogated  con¬ 
cerning  the  general  reputation  of  the  incorporators  of  the 
Southwest  Broadcasting  Company  testified  that  they  were 
i  acquainted  with  the  general  reputation  of  each  of  the  in¬ 
corporators  and  that  each  of  them  enjoyed  a  good  reputa¬ 
tion. 

The  hearing  was  closed  on  June  5,  1936;  on  June  12,  a 
petition  was  presented  to  the  examiner  by  the  applicant 
Stuart,  Docket  No.  3906,  to  suppress  the  depositions  in 
Docket  No.  3797 ;  attached  thereto  was  an  affidavit  by  Al¬ 
fred  M.  Crawford,  attorney  for  W.  P.  Stuart,  the  substance 
of  which  was  to  the  effect  that  he  went  to  the  appointed 
place  for  the  taking  of  the  depositions  in  Docket  No. 
336  3797  at  the  proper  time,  to  wit :  10 :00  a.m.  May  18, 

1936;  that  said  depositions  were  not  taken  that  day; 
that  he  was  not  thereafter  notified  concerning  the  time  of 
taking  the  said  depositions  and  for  that  reason  was  not 
present  and  had  no  opportunity  to  cross  examine  the  wit¬ 
nesses. 

It  is  difficult  to  see  in  what  way  the  applicant  Stuart  was 
injured  by  not  being  able  to  cross  examine  these  witnesses. 
Certainly  both  applicants  are  in  agreement  on  the  testi¬ 
mony  offered  on  radio  service  now  available  and  on  testi¬ 
mony  offered  which  tends  to  show  chat  a  need  for  additional 
radio  service  exists;  that  advertising  support  for  a  local 
station  is  available ;  and  that  adequate  talent  to  supply  pro¬ 
grams  for  a  local  station  is  available  in  the  area.  This 
leaves  the  one  lone  issue  of  the  general  reputation  of  the 
incorporators  of  the  Southwest  Broadcasting  Company 
upon  which  cross  examination  of  the  witnesses  testifying 
by  deposition  might  have  been  had. 

An  examination  of  the  records  in  the  Secretary’s  office 
flails  to  disclose  that  a  copy  of  this  application  to  suppress 
the  depositions  was  served  upon  the  applicant  in  Docket  No. 
3797,  or  his  attorneys  of  record,  consequently,  it  appears 
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that  each  applicant  has  failed  to  follow  strictly  the  rules  of 
procedure  in  this  case. 

It  does  not  appear  from  the  record  that  applicant,  W.  P. 
Stuart,  would  be  prejudiced  or  that  any  material  injury 
would  result  to  him  by  considering  the  evidence  contained 
in  the  depositions  under  discussion.  However,  the  testi¬ 
mony  has  been  summarized  and  set  apart  from  the  other  evi¬ 
dence  in  the  case  in  order  that  the  Commission  might,  in  the 
event  it  so  desires,  strike  it  from  the  record. 

In  re :  Docket  No.  3906. 

W.  P.  Stuart,  the  applicant,  requests  authority  to  con¬ 
struct  and  operate  a  radio  broadcast  station  at  Prescott, 
Arizona,  on  the  frequency  of  1500  kilocycles  with  power  of 
100  watts,  unlimited  time.  This  application  was  filed  on 
December  14,  1935. 

Mr.  Stuart  is  the  publisher  of  the  Prescott  Evening 
Courier,  a  daily  publication,  and  the  Prescott  Weekly 
Courier.  He  has  been  a  resident  of  Prescott  for  approxi¬ 
mately  16  years,  and  has  been  engaged  in  the  newspaper 
publishing  business  for  many  years.  He  is  a  citizen  of  the 
United  States. 

A  financial  statement  of  the  Prescott  Courier,  Inc.,  as  of 
April  30,  1936,  is  attached  to  the  depositions  of  Mr.  Stuart, 
which  shows  total  assets  of  $81,768.42,  which  includes  cash 
in  bank  $3,233.20,  notes  and  accounts  receivable  of  approxi¬ 
mately  $27,000.  It  is  not  affirmatively  shown  that  Mr. 
Stuart  owns  a  controlling  interest  in  this  corporation,  but 
from  the  evidence  offered  in  support  of  his  application  it 
appeared  that  he  is  the  owner  of  the  major  portion  of  the 
stock  of  the  corporation,  and  that  he  has  arranged  for  the 
necessary  funds  to  finance  the  proposed  station. 

The  applicant  has  no  experience  in  the  operation  of  radio 
broadcast  stations  but  will,  in  the  event  this  application  be 
granted,  employ  adequate  and  capable  personnel  to  main¬ 
tain  and  operate  the  station  in  a  proper  manner. 

337  The  transmitter  equipment  proposed  complies 
with  the  requirements  of  the  Engineering  Depart¬ 
ment  of  the  Commission.  The  site  at  which  it  is  proposed 
to  locate  the  transmitter  and  the  antenna  to  be  erected  will 
be  selected  subject  to  the  approval  of  the  Engineering  De¬ 
partment. 
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The  estimated  cost  of  the  proposed  station  is  $5,000.00. 
No  estimate  was  offered  concerning  the  monthly  operat¬ 
ing  expense  or  possible  revenues  to  be  derived  from  the 
operation  of  the  station. 

The  population  of  the  area  proposed  to  be  served  is 
shown  in  the  statement  of  facts  under  Docket  No.  3797, 
shown  above.  The  coverage  of  the  station  herein  proposed 
would  not  be  as  extensive  for  daytime  service  because  of 
the  power  requested. 

The  industries  in  the  area  are  also  covered  in  the  state¬ 
ment  of  facts  under  Docket  No.  3797. 

The  applicant  has  not  determined  the  kind  or  character  of 
service  to  be  rendered  by  the  proposed  station,  but  proposes 
to  operate  the  station  in  a  typical  manner.  It  will  furnish 
i  entertainment  programs  and  broadcast  items  of  general  in¬ 
terest  to  the  community,  and  since  it  would  be  operated  in 
connection  with  the  newspaper,  news  items  will  be  broad¬ 
cast  at  reasonable  intervals. 

The  evidence  in  this  case  indicates  that  ample  talent  is 
available  to  supply  the  needs  of  a  local  broadcast  station. 
I  The  service  available  in  the  area  is  the  same  as  shown  in 
the  statement  of  facts  under  Docket  No.  3797. 

Many  witnesses  testified  by  deposition  that  a  need  for 
additional  radio  service  does  exist  in  Prescott  and  the  im¬ 
mediate  vicinity  in  order  to  supply  radio  service  generally 
and  particularly  to  the  inmates  of  the  hospitals  who  are 
unable  to  attend  public  functions,  as  well  as  to  supply  the 
need  for  radio  advertising  to  the  merchants. 

The  operation  of  the  proposed  station  would  not  inter¬ 
fere  with  the  fair  and  efficient  service  of  anv  existing 
licensed  radio  broadcast  station,  and  there  are  no  appli¬ 
cations  pending  for  radio  facilities  which  involve  a  question 
of  interference  with  the  exception  of  the  application  of  the 
Southwest  Broadcasting  Company,  Docket  No.  3797.  Since 
each  of  these  applications  requests  authority  to  construct 
<*nd  operate  a  station  in  the  same  city,  objectionable  and 
destructive  interference  would  be  expected  to  result  in  the 
event  both  applications  be  granted. 

Conclusions 

1.  Each  applicant  is  legally,  technically,  financially,  and 
otherwise  qualified  to  construct  and  operate  the  proposed 
station ; 
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2.  A  need  for  additional  radio  service  in  the  area  pro¬ 
posed  to  be  served  does  exist,  and  adequate  talent  to  sup¬ 
ply  suitable  programs  is  available ; 

338  3.  The  granting  of  either  application  would  pre¬ 

clude  the  granting  of  the  other  application  because 
of  objectionable  and  destructive  interference; 

4.  The  equipment,  including  the  transmitter,  the  site  at 
which  it  is  to  be  located,  and  the  antenna  proposed  by  the 
Southwest  Broadcasting  Company,  comply  with  the  specifi¬ 
cations  and  requirements  of  the  Engineering  Department  of 
the  Commission  and  the  Communications  Act  of  1934 ; 

5.  The  transmitter  equipment  proposed  by  W.  P.  Stuart 
complies  with  the  specifications  and  requirements  of  the  En¬ 
gineering  Department.  The  site  at  which  it  is  proposed  to 
locate  the  transmitter,  and  the  antenna  to  be  erected  must 
be  approved  by  the  Engineering  Department  of  the  Com¬ 
mission  ; 

6.  A  need  for  two  radio  broadcast  stations  at  Prescott, 
Arizona,  does  not  exist,  and  from  a  consideration  of  the  en¬ 
tire  record,  the  applicant,  Southwest  Broadcasting  Com¬ 
pany,  seems  better  qualified  to  construct  and  operate  the 
proposed  radio  station,  that  the  facilities  requested  by  this 
applicant  will  render  better  service  to  the  City  of  Prescott, 
and  will  provide  greater  coverage  for  the  surrounding  area 
than  the  facilities  requested  by  the  applicant,  W.  P.  Stuart. 

Recommendation 

It  is  accordingly  recommended  that  the  application  of  the 
Southwest  Broadcasting  Company,  Docket  No.  3797,  for 
construction  permit  be  granted,  and  that  the  application  of 
W.  P.  Stuart,  Docket  No.  3906,  for  construction  permit  be 
denied. 

P.  W.  SEWARD, 

Examiner 

Submitted:  June  18,  1936. 

Released  Jun  30  1936  Exceptions  due  Jul  20  1936 
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Exceptions  to  Examiner's  Report  No.  1-245 

Comes  W.  P.  Stuart,  applicant,  herein  referred  to  as  Pe¬ 
titioner,  and  herebv  files  exceptions  to  Examiner’s  Report 
No.  1-245, 

340  Reasons  for  these  exceptions : 

I.  Fundamental  Exception: 

The  summing  up  Conclusion  of  the  Examiner,  as  stated 
in  his  Conclusion  No.  6  of  page  7  of  his  Report,  that  South¬ 
west  seems  better  qualified  than  Petitioner  to  construct 
and  operate  the  proposed  station. 
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Exceptions  are  taken  to  the  Conclusion  because : 

(1)  Any  such  seeming  superiority  of  Southwest  to  Peti¬ 
tioner  is  based  upon  no  setting  forth  of  facts  differentia¬ 
ting  between  the  two  applicants,  both  of  whom  the  Exam¬ 
iner  finds  in  his  Conclusion  No.  1  to  be  entirely  qualified  to 
construct  and  operate  the  station. 

(2)  Conclusion  No.  1,  where  the  Examiner  states  each 
applicant  is  legally,  technically,  financially  and  otherwise 
qualified,  is  based  insofar  as  it  applies  to  Southwest  upon 
the  aggregate  testimony  composed  of  both  depositions  and 
oral  testimony  taken  on  behalf  of  Southwest;  whereas,  the 
Examiner  admits  in  the  last  paragraph  of  page  4  of  his 
Report  he  had  before  him  an  affidavit  that  the  depositions 
were  taken  irregularly  because  Petitioner  had  been  deprived 
of  his  right  of  cross-examination  of  Southwest’s  deponents, 
a  fact  not  disproved  by  Southwest.  (For  affidavit,  see  Ex¬ 
hibit  14,  hereto  attached.) 

(3)  Petitioner  has  now  new  or  additional  material  evi¬ 
dence  which  Petitioner,  after  due  diligence,  could  not  have 
known  at  the  time  of  the  original  hearing,  or  which  after 
the  exercise  of  due  diligence  was  not  available  for  use  at 
said  hearing. 

In  order  to  follow  the  sequence  of  the  Examiner’s  analy¬ 
sis  we  list  our  detailed  exceptions  in  the  following  order: 

Exception  No.  1 :  To  any  importance  the  Examiner  may 
have  attached  to  the  priority  of  the  filing  of  the  Southwest 
application  on  November  15,  1935  to  the  filing  of  Petition¬ 
er’s  application,  December  14,  1935. 

341  Exception  No.  2 :  To  the  truth  of  the  statement  in 
Paragraph  2  of  the  Statement  of  Facts  on  page  2 
that  Floyd  Williams  is  now,  or  was  when  such  statement 
was  made,  Second  Vice-President  and  Director  of  South¬ 
west  Broadcasting  Company. 

(Petitioner  bases  this  exception  upon  an  affidavit  of  Floyd 
Williams,  dated  July  13, 1936,  a  copy  of  which  is  hereto  at¬ 
tached  and  marked  Exhibit  No.  1,  which  affidavit  contains 
additional  material  evidence  not  available  at  the  time  of 
hearing.) 

Exception  No.  3:  To  the  truth  of  the  last  sentence  in 
paragraph  2  of  the  Statement  of  Facts,  namely:  “All  the 
officers,  directors,  and  stockholders  of  this  corporation  are 
business  and  professional  men  of  the  city  of  Prescott,  Ari¬ 
zona.  .  . .” 
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i  (Petitioner  bases  this  exception  upon  his  ability  to  prove 
that  Albert  Stetson,  President  and  Director  of  Southwest 
Broadcasting  Company  has  not  been  a  resident  of  Prescott 
$ince  January  1,  1936.  Petitioner  attaches  hereto  a  copy 
of  the  “Tombstone  Epitaph”,  marked  Exhibit  No.  2;  and 
also  calls  attention  to  the  last  averment  in  the  Affidavit  of 
Park  H.  Miller  hereto  attached  and  marked  Exhibit  No.  6.) 

!  Exception  No.  4:  To  the  truth  of  the  financial  statement 
referred  to  in  the  third  paragraph  of  the  Statement  of  Facts 
on  page  2  of  the  Examiner’s  Report  that  Southwest  has 
$10,000.00  cash  in  bank,  and  a  stock  subscription  of 
$2,000.00,  making  total  immediatelv  available  assets  of 
$12,000.00. 

(Petitioner  bases  this  exception  upon  the  fact  that  in  the 
depositions  taken  in  Prescott  on  behalf  of  Southwest  there 
is  no  evidence  from  the  bank  of  this  deposit.  See  Tran¬ 
script,  bottom  page  33  and  top  page  34 ;  and  that  the  alleged 
deposit  in  the  bank  is  not  shown  to  have  been  in  the  per¬ 
sonal  knowledge  of  Southwest’s  only  witness  at  the  hear¬ 
ing,  R.  B.  Westervelt.  The  Commission  will  please  note 
the  necessity  on  the  part  of  Witness  Westervelt  to  rely 
upon  a  telegram  from  the  bank  to  determine  when  the  al¬ 
leged  deposit  was  made;  and  also  the  ruling  of  the  Examiner 
that  said  telegram  was  not  evidence  which  could  be  legally 
considered  at  the  hearing.  See  Transcript,  pages  34  and  35. 
Note,  further,  the  inability  of  Petitioner  to  cross-examine 
Southwest’s  deponents  regarding  their  financial  ar- 
342  rangements.  See  reference  to  affidavit  of  A.  M. 

i  Crawford  in  the  last  paragraph  of  page  4  of  Exam¬ 
iner’s  Report.  Note,  further,  that  the  alleged  deposit  is 
said  to  have  been  made  after  the  depositions  were  taken,  and 
just  two  days  prior  to  the  Washington  hearing  held  on 
June  5th.) 

Petitioner  has  reason  to  believe  that  the  alleged  deposit 
of  $10,000.00  was  not  made  under  such  conditions  as  to  be  a 
bona  fide  deposit  for  the  purpose  of  constructing  and  op¬ 
erating  Southwest’s  proposed  station. 

Exception  No.  5:  To  the  Examiner’s  Conclusion  that  the 
Westervelt  stock  subscription  of  $2,000.00  renders  available 
for  station  purposes  the  amount  of  $2,000.00  as  it  is  clearly 
show  that  sum  has  already  been  reduced  by  the  expense  of 
the  trip  to  “Washington  and  expenses  incident  to  the  filing 
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and  prosecution  of  the  apj)lication.  Nor  does  it  appear 
under  what  conditions  the  entire  $2,000.00  will  be  paid  upon 
demand,  if  needed,  or  what  part  of  said  subscription  would 
be  available  for  station  expense. 

Exception  No.  6:  To  the  importance  the  Examiner  seem¬ 
ingly  attaches  to  the  fact  that  Southwest  “  expects  to  have 
seven  full  time  employees,  consisting  of  a  station  manager, 
chief  engineer  and  other  necessary  personnel”,  because  no 
adequate  showing  is  made  that  the  reasonably  expected  in¬ 
come  of  a  station  of  the  kind  proposed  at  Prescott  could 
support  seven  full  time  employees.  Last  paragraph  of  page 
2  of  Examiner’s  Report.  Also  that  this  elaborate  “ex¬ 
pected”  personnel  does  not  give  Southwest  a  technical  su¬ 
periority  over  Petitioner  who  plans  to  employ  “adequate 
and  capable  personnel  to  maintain  and  operate  the  station 
in  a  proper  manner”,  meaning  in  a  manner  commensurate 
with  the  income  from  the  conservative  volume  of  business 
which  may  be  expected. 

(Petitioner  attaches  hereto  as  Exhibits  Nos.  3  and  4,  as¬ 
sociated  with  Exhibits  Nos.  17  and  18,  his  agreements  with 
two  qualified  radio  technicians,  and  asks  leave  to  introduce 
same  as  prescribed  by  the  rules  of  evidence.) 

343  Exception  No.  7 :  To  the  business  accuracy  of  the 
estimated  monthly  income  of  the  proposed  station  of 
$1500.00.  Sec  third  paragraph  of  page  3  of  the  Examiner’s 
Report.  Because : 

(a)  This  estimate  is  not  based  upon  any  adequate  experi¬ 
ence  with  broadcasting  in  Prescott,  or  reference  to  available 
facts  as  to  advertising  conditions,  such  as  Petitioner  is  pre¬ 
pared  to  show  by  newly  available  evidence  establishes  a 
reasonable  estimated  monthly  income  of  a  local  broadcast¬ 
ing  station  at  Prescott  not  to  exceed  $600.00. 

(Petitioner  attaches  hereto  Exhibit  No.  5  relative  to  avail¬ 
able  local  advertising,  and  Exhibit  No.  13  relative  to  the 
income  of  former  station  KPJM.) 

(b)  The  estimated  monthly  income  of  $1500.00  is  too 
high  as  it  does  not  take  into  account  the  competitive  lines 
of  business  four  owners  of  the  stock  of  Southwest  are  in 
relation  to  other  lines  of  business  whose  patronage  would 
be  necesary  for  the  yet  smaller  reasonablv-to-be-expected 
income  of  a  station  favored  with  their  patronage. 
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(Petitioner  bases  this  exception  in  part  upon  Exhibits 
Nos.  6,  7,  and  8  hereto  attached,  containing  evidence  not 
available  at  the  time  of  the  hearing.  Reference  is  also 
made  to  Exhibit  No.  1.) 

Exception  No.  8:  To  the  Examiner’s  conclusion  in  the 
first  complete  paragraph  of  page  3  that  Southwest’s  pro¬ 
posed  transmitter  site  meets  the  requirements  of  the  Engi¬ 
neering  Division,  and  upon  the  ground  that  Petitioner  is 
prepared  to  establish  that  said  Company  at  the  time  of  the 
hearing  had  made  no  conclusive  arrangements  for  a  trans¬ 
mitter  site. 

Exception  No.  9 :  To  the  statement  in  the  second  complete 
paragraph  of  page  3  that  25  potential  advertisers  are  avail¬ 
able  for  contributing  to  Southwest’s  income. 

(Petitioner  bases  this  exception  in  part  upon  the  condi¬ 
tions  set  forth  in  Exhibits  Nos.  1,  6,  7,  and  8  hereto  at¬ 
tached.) 

Exception  No.  10 :  To  the  tentative  program  being  avail¬ 
able  to  Southwest,  referred  to  in  the  fifth  complete  para¬ 
graph  of  page  3,  namely:  “News  flashes,  sports  reviews, 
weather  reports,  stock  market  reports  and  such  matters” 
for  the  reasons  that  for  Southwest  to  have  such  programs 
available  so  as  to  serve  the  public  in  a  manner  supc- 
344  rior  to  the  proposed  service  of  Petitioner,  Southwest 
must  have  available  the  day  and  night  leased  wire 
news  reports  of  the  Associated  Press,  or  a  radio  news  ser¬ 
vice  involving  a  regular  expense  which  Southwest  has  not 
established  it  is  in  position  to  meet;  nor  has  Southwest 
shown  it  has  the  necessary  news-gathering  local  staff. 

Petitioner  attaches  Exhibit  No.  9  hereto,  which  shows  the 
standing  of  Petitioner  in  the  opinion  of  the  Governor  of 
Arizona,  and  Exhibits  Nos.  10,  11,  and  12,  showing  the  en¬ 
dorsement  of  Petitioner  by  the  Bank  of  Arizona,  the  Phoe¬ 
nix  National  Bank,  and  the  Yavapai  County  Savings  Bank, 
respectively.  Also,  there  are  hereto  attached  Exhibits  Nos. 
15  and  16,  showing  the  cooperation  of  the  County  Agricul¬ 
tural  Agent,  and  the  County  Superintendent  of  Schools,  re¬ 
spectively. 

Exception  No.  11 :  To  the  importance  seemingly  attached 
by  the  Examiner  in  his  Conclusion  No.  6  to  the  fact  that 
Southwest  applies  for  100  watts,  250  watts  LS,  whereas 
Petitioner  applies  for  100  watts  only,  thus  providing  greater 
coverage  by  Southwest,  it  not  having  been  established  that 
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such  additional  power  is  necessary,  it,  however,  being  the 
purpose  of  Petitioner  to  apply  for  such  additional  daytime 
power  as  business  and  service  area  conditions  may  justify. 

Exception  No.  12:  To  the  conclusion  of  the  Examiner  in 
the  third  complete  paragraph  of  page  5  that  “It  does  not 
appear  from  the  record  that  Petitioner  would  be 

345  prejudiced  or  that  any  material  injury  would  result 
to  him  by  considering  the  evidence  contained  in  the 

depositions  under  discussion.” 

The  general  basis  for  this  exception  is  that  it  would  be  a 
strange  doctrine  of  law  that  would  hold  that  a  court  must 
first  read  a  deposition  to  find  out  if  a  party  were  hurt  before 
he  could  decide  if  the  party  should  have  had  notice  of  the 
taking  of  the  deposition;  then,  after  reading,  the  Court 
would  decide  if  the  oposing  party  were  harmed  or  not  by 
the  failure  to  give  notice.  The  right  of  cross-examination 
is,  of  course,  safeguarded  as  a  cardinal  principle  of  trial 
procedure. 

Exception  No.  13:  To  the  possible  implication  contained 
in  the  statement  by  the  Examiner  in  the  third  complete 
paragraph  of  page  4  of  his  Report  that  Petitioner  waived 
his  right  to  object  to  the  introduction  of  the  depositions  in 
evidence  because  Counsel  for  Petitioner  at  the  hearing  did 
not  object  to  their  introduction ;  whereas,  the  reason  there¬ 
for  is  that  Counsel  for  Petitioner  at  the  time  of  the  hearing 
had  not  received  the  delayed  affidavit  through  the  mails, 
which  affidavit  informed  Counsel  that  Petitioner  had  not 
been  able  to  exercise  his  right  of  cross-examination. 

Exception  No.  14:  To  the  Examiner’s  recommendation 
that  Southwest’s  application  be  granted  and  that  Petition¬ 
er’s  application  be  denied. 

Petitioner  submits  that,  analogous  to  the  requirements  of 
Rule  No.  106.31,  this  petitioner  shows : 

(a)  That  new  or  additional  material  evidence  has  been 
discovered  which  Petitioner  after  due  diligence  could  not 
have  know  at  the  time  of  the  original  hearing;  and 

346  (b)  That  the  Examiner  overlooked  material  mat¬ 
ters  of  fact  which,  if  considered,  would  probably 

have  influenced  his  recommendations. 

Respectfully  submitted : 

W.  P.  STUART,  Petitioner 
By :  FRANK  STOLLENWERCK,  Attorney 
Affidavit  and  Verification  of  Service 


190  W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION. 


City  of  Washington, 

District  of  Columbia,  ss : 

Personally  appeared  before  me,  a  Notary  Public  in  and 
for  the  District  of  Columbia,  Frank  Stollenwerck,  who 
stated  on  oath  that  he  is  the  attorney  for  W.  P.  Stuart,  the 
above-named  Petitioner,  and  as  such  attorney,  that  the  facts 
stated  in  the  foregoing  Exceptions  and  all  exhibits  attached 
thereto  are  true  to  his  own  knowledge,  except  as  to  such 
statements  as  are  therein  stated  on  information  and  belief, 
and  as  to  such  statements  he  believes  them  to  be  true. 

Affiant  further  states  that  he  has  served  by  registered 
mail  (postage  prepaid)  a  true  copy  thereof  to  the  last 
known  address  of  each  party  participating  in  the  hearing 
as  listed  in  Examiner’s  Report  No.  1-245. 

(signed)  FRANK  STOLLENWERCK 


Sworn  to  and  subscribed  before  me  this  20th  day  of  July, 
1936. 

JULIE  M.  MAYER, 

Notary  Public  (7>.  C.) 


(Seal) 
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My  commission  expires  June  15,  1941. 
Exhibit  No.  14 


Federal  Communications  Commission 
Washington,  D.  C. 

File  No.  B5-P-866 


Docket  No.  3906 


In  Re  Application  of :  W.  P.  Stuart 
Dated :  12-14-35 
For :  Construction  Permit 
Class  of  Service :  Broadcast 
Class  of  Station :  Broadcast 
Location:  Prescott,  Arizona 

Operating  Assignment  Specified : 

Frequency . 1500  kc 

Power  . 100  w 

,  Hours  of  operation . Unlimited  time 
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Affidavit 

State  of  Arizona, 

County  of  Yavapai,  ss: 

Albert  M.  Crawford,  being  first  duly  sworn,  upon  oath,  de¬ 
poses  and  says : 

That  he  is  the  duly  appointed,  qualified  and  acting  attor¬ 
ney  for  W.  P.  Stuart  in  the  matter  of  his  application  for 
permit  for  license  to  operate  a  broadcasting  station  in  Pres¬ 
cott,  Yavapai  County,  Arizona,  which  application  is  desig¬ 
nated  as  File  No.  B5-P-866,  Docket  No.  3906,  in  the  office  of 
the  Federal  Communications  Commission,  Washington, 
D.  C. 

Affiant  further  states  that  pursuant  to  the  said  employ¬ 
ment  and  in  accordance  with  the  notice  of  taking  the  depo¬ 
sitions  of  certain  witnesses  in  behalf  of  the  applicant  South¬ 
west  Broadcasting  Company,  whose  application  is 
362  designated  as  File  No.  B5-P-865,  Docket  No.  3797, 
in  the  office  of  the  Federal  Communications  Commis¬ 
sion,  Washington,  D.  C.,  wherein  the  taking  of  said  deposi¬ 
tions  was  noticed  to  be  taken  before  Geneva  McNeely,  a 
Notary  Public,  in  Room  26,  in  The  Bank  of  Arizona  Build¬ 
ing,  Prescott,  Arizona,  commencing  on  the  18th  day  of  May, 
1936,  at  the  hour  of  10:00  o’clock,  a.  m.  on  that  day,  he  did 
at  said  hour  of  10:00  o’clock,  a.  m.  on  the  18th  day  of  May, 
1936,  appear  before  the  said  Geneva  McNeely  and  advised 
the  said  Geneva  McNeely  that  affiant  was  appearing  as  at¬ 
torney  for  and  on  behalf  of  W.  P.  Stuart  in  the  taking  of 
the  said  depositions,  and  affiant  further  inquired  of  the 
aforesaid  Geneva  McNeely  if  the  depositions  were  to  be 
taken  at  the  time  and  place  set  forth  in  the  above  described 
notice,  and  affiant  was  informed  by  said  Geneva  McNeely 
that  the  taking  of  the  depositions  had  not  yet  begun. 

Affiant  further  states  that  he  was  present  in  the  office  of 
R.  B.  Westervelt,  attorney  for  Southwest  Broadcasting 
Company,  in  Room  44,  The  Bank  of  Arizona  Building,  Pres¬ 
cott,  Arizona,  at  the  aforesaid  time,  to-wit,  10:00  o’clock 
a.  m.  on  the  18th  day  of  May,  1936,  which  said  Room  44  is 
the  room  now  occupied  by  R.  B.  Westervelt,  on  the  18th  day 
of  May,  1936,  and  advised  said  R.  B.  Westervelt  that  affi¬ 
ant  was  appearing  as  attorney  for  and  on  behalf  of  W.  P. 
Stuart  in  the  matter  of  taking  of  the  said  depositions. 
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Affiant  further  states  that  no  depositions  were  taken  be¬ 
ginning  at  the  hour  of  10:00  o’clock  a.  m.  on  the  18th  day 
of  May,  1936,  or  at  any  other  hour  on  said  day  and  no 
363  notice  of  continuance  was  given  to  the  affiant  al- 

i  though  the  affiant  from  time  to  time  throughout  the 

said  18tli  day  of  May,  1936,  contacted  and  conferred  with 
the  said  Geneva  McNeely  and  requested  information  as  to 
the  time  and  place  of  the  taking  of  said  depositions,  and 
that  no  notice  was  ever  served  upon  the  affiant  of  the  taking 
of  any  depositions  at  any  other  time  or  on  any  other  date 
after  the  aforesaid  time,  to-wit,  at  the  hour  of  10:00  o’clock 
a.  m.  on  the  18th  day  of  May,  1936. 

ALBERT  M.  CRAWFORD 

Subscribed  and  sworn  to  before  me  this  4th  dav  of  June, 
A.  D.  1936. 

My  commission  expires  September  6th,  1939. 

VERA  VOGE, 

(Seal)  Notary  Public . 
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Federal  Communications  Commission 
Washington,  D.  C. 

Docket  No.  3797 

In  re  Application  of :  Southwest  Broadcasting  Company, 

Prescott,  Arizona 

For:  Construction  Permit 

i  Requested  Assignment: 

Frequency . 1500kc 

Power . lOOw,  250w-L.S. 

Hours  of  operation . Unlimited 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  193 


Docket  No.  3906 

In  re  Application  of:  W.  P.  Stuart, 
Prescott,  Arizona 

For:  Construction  Permit 

Requested  Assignment: 


Frequency . 1500kc 

Power . 100  watts 

Hours  of  operation . Unlimited 


Request  for  Oral  Argument. 

Comes  now,  Southwest  Broadcasting  Co.,  applicant  for  a 
new  station  at  Prescott,  Arizona  by  its  attorney,  Charles  V. 
Way  land,  and  in  accordance  with  the  Rules  and  Regula¬ 
tions  of  the  Commission,  respectfully  requests  that  it  be 
granted  authority  to  participate  in  oral  argument  on  Exam¬ 
iner’s  Report  No.  1-245.  Exceptions  have  been  filed  on  this 
report  by  W.  P.  Stuart  and  these  exceptions  were  received 
in  this  office  at  the  close  of  business  on  July  20,  1936. 

SOUTHWEST  BROADCASTING  COMPANY 
By  CHARLES  V.  WAYLAND,  Attorne.y 

Washington, 

District  of  Columbia,  ss : 

Charles  V.  Wayland  being  first  duly  sworn  upon  his  oath 
deposes  and  says  that  he  is  the  attorney  for  the  Southwest 
Broadcasting  Company  and  that  the  facts  stated  in  the  fore¬ 
going  request  for  oral  argument  are  true  and  correct  to  his 
own  personal  knowledge  and  belief  and  that  he  has  this  day 
served  a  copy  of  this  request  upon  the  following  party. 

Frank  Stollenwerck,  Esq.,  National  Press  Building, 

N.  W.,  Washington,  D.  C.,  Attorney  for  W.  P. 
Stuart 

CHARLES  V.  WAYLAND 

Subscribed  and  sworn  to  before  me  this  24th  day  of  July, 
1936. 

FANNY  E.  FREEMAN, 

Notary  Public 

(Seal) 

My  commission  expires  1/14/39. 
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Before  the  Federal  Communications  Commission 
I  Washington,  D.  C. 

Docket  No.  3797 

In  re  Application  of :  Southwest  Broadcasting  Company, 

Prescott,  Arizona 

■  For:  Construction  Permit 

Requested  Assignment: 

Frequency . 1500kc 

Power . lOOw,  250w-L.S. 

Hours  of  operation . Unlimited 

Docket  No.  3906 

In  re  Application  of:  W.  P.  Stuart, 

Prescott,  Arizona 

For:  Construction  Permit 

Requested  Assignment: 


Frequency . 1500kc 

Power . 100  watts 

Hours  of  operation . Unlimited 


Motion  to  Strike. 

Comes  now,  the  Southwest  Broadcasting  Company,  ap¬ 
plicant  for  a  new  station  at  Prescott,  Arizona  and  files  this 
Motion  to  Strike  and  respectfully  prays  the  Commission 
to  deny  the  document  filed  by  W.  P.  Stuart  entitled  “Ex¬ 
ceptions  and  Petition”  for  the  following  reasons: 

It  is  apparent  from  the  record  in  this  case  that  the  appli¬ 
cant,  W.  P.  Stuart,  did  not  consider  his  application  seri¬ 
ously,  as  he  did  not  deem  it  important  enough  to  appear 
personally  in  Washington  at  the  time  of  the  hearing  and 
give  his  oral  testimony  to  the  Examiner  to  substantiate  his 
case. 
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Because  of  the  fact  that  his  testimony  and  his  entire  case 
was  made  up  of  depositions,  many  of  his  future  plans  are 
vague,  indefinite  and  ambiguous  and  as  a  result  of  this 
carelessness  on  his  part,  he  is  not  anxious  to  hold  an  oral 
argument  before  the  Broadcast  Division  on  the  merits  of 
his  record  but  desires  that  the  cases  be  reopened  with  the 
hope  in  so  doing  to  strengthen  the  weak  portions  of  his  own 
case.  An  excellent  example  of  this  is  illustrated  by  his  ir¬ 
relevant  attempt  by  means  of  exhibits  attached  to  his  “Ex¬ 
ceptions  and  Petition”  (see  Ex.  3,  4,  8,  9,  10,  11,  12,  15,  16, 
17,  and  18)  to  bring  in  wholly  foreign  and  immaterial  issues 
and  endorsements.  All  of  these  exhibits  are  wholly  irrele¬ 
vant  and  others  should  and  could  have  been  introduced  at 
the  time  of  the  hearing  in  the  form  of  depositions. 

It  is  the  contention  of  the  Southwest  Broadcasting  Com¬ 
pany  that  the  record  in  this  case  is  clear  and  that  all  of  the 
exceptions  taken  could  have  been  brought  out  at  the  time 
of  the  hearing  if  due  diligence  was  exercised  on  the  part  of 
W.  P.  Stuart. 

372  In  order  to  handle  these  exceptions  intelligently, 
it  will  be  necessary  for  your  petitioner  to  answer 
each  exception  individually. 

In  answering  Exception  1  on  Page  2  of  W.  P.  Stuart’s  ex¬ 
ceptions,  it  is  the  contention  of  the  Southwest  Broadcasting 
Company  that  it  is  within  the  prerogative  of  the  Examiner 
in  making  his  recommendation  to  distinguish  between  two 
applicants  whom  he  has  found  to  be  legally,  financially  and 
technically  qualified  as  to  which  one,  as  a  result  of  the  evi¬ 
dence,  seems  to  be  the  better  qualified.  It  is,  therefore, 
submitted  that  this  exception  is  without  merit  and  offers 
no  concrete  evidence  as  to  why  the  case  should  be  reopened. 

The  filing  of  the  affidavit  Ex.  No.  14  with  the  Examiner 
alleging  that  W.  P.  Stuart  had  been  deprived  his  right  of 
cross-examination  at  the  time  of  the  taking  of  the  deposi¬ 
tions  was  clearly  irregular  because  no  notice  was  ever 
served  the  Southwest  Broadcasting  Company  that  such  al¬ 
legation  was  being  made.  The  Southwest  Broadcasting 
Company  received  its  first  notice  of  such  an  affidavit  when 
the  Examiner’s  report  was  made  public  and  accordingly, 
no  opportunity  was  given  the  Southwest  Broadcasting  Com¬ 
pany  to  rebutt  the  statements  contained  in  said  affidavit. 
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It  is  the  further  contention  of  the  Southwest  Broadcast¬ 
ing  Company  that  in  accordence  with  the  Rules  and  Regu¬ 
lations  of  the  Commission  that  said  affidavit  was  illegally 
filed,  as  after  the  depositions  had  been  received  in  evidence 
without  objection,  it  was  the  proper  procedure  to  file  the 
affidavit  with  the  Commission  and  have  the  Commission  de¬ 
cide  whether  or  not  the  depositions  had  been  taken  in  accor¬ 
dance  with  its  order. 

It  is  the  further  contention,  and  this  contention  is  sup¬ 
ported  by  the  Examiner  in  his  findings  on  Page  5,  Para¬ 
graph  3,  in  which  in  his  own  words,  he  follows  the  equity 
maxim  which  states  that  “He  who  comes  into  equity  must 
come  with  clean  hands  ’  ’. 

In  answering  Exception  No.  1  at  the  bottom  of  Page  2, 
your  petitioner  agrees  with  W.  P.  Stuart  but  states  further 
that  it  does  not  believe  that  the  Examiner  took  the  matter  of 
priority  into  consideration  when  he  made  his  report  and 
contends  further  that  this  is  no  ground  upon  which  the 
eases  may  be  reopened. 

In  answer  W.  P.  Stuart’s  Exception  No.  2  on  Page  3  of  his 
petition,  the  record  on  Page  7  states  that  the  stockholders 
of  the  Southwest  Broadcasting  Co.  and  Norman  Hoffman, 
Fi  L.  Webb,  C.  D.  Rhodes,  Albert  Stetson,  R.  B.  Westervelt, 
and  C.  E.  Lawrence,  it  is  clear  from  this  that  the 
373  name  of  Floyd  Williams  was  not  mentioned  as  a 
stockholder  of  this  company  and  that  there  was  no 
intention  on  the  part  of  the  witness  to  lead  the  Examiner 
to  believe  otherwise  and  that  it  is  not  necessary  to  reopen 
the  case  to  bring  out  the  proposed  issue. 

It  is  apparent  that  Ex.  1  attached  to  the  “Exceptions 
and  Petition”  signed  by  Floyd  Williams  is  immaterial  and 
by  the  exercise  of  due  diligence  prior  to  the  time  of  the 
hearing,  this  same  evidence  could  have  been  adduced. 

Exception  3,  Page  3  of  W.  P.  Stuart’s  “Exceptions  and 
Petition”  seems  to  be  totally  lacking  in  merit  in  that  the  affi¬ 
davit  of  the  so-called  clipping  from  a  newspaper  does  not 
in  any  way  materially  aid  the  cause  of  W.  P.  Stuart.  It  is 
the  contention  of  vour  petitioner  that  the  Examiner  was 
correct  when  he  stated  that  all  officers,  directors  and  stock¬ 
holders  of  this  corporation  are  business  and  professional 
men  of  the  City  of  Prescott,  Arizona.  As  the  only  person 
that  the  petitioner,  W.  P.  Stuart  excepts  to  is  Albert  Stet- 
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son,  you  are  referred  to  Page  7  of  the  transcript  which 
states  that  Albert  Stetson  still  owns  an  interest  in  a  theater 
located  in  Prescott,  Arizona.  It  seems  that  W.  P.  Stuart 
neglected  to  take  this  bit  of  evidence  into  consideration 
when  he  made  this  exception. 

It  is  also  worthy  of  note  that  Ex.  No.  6  is  not  totally  ac¬ 
curate,  as  it  does  not  show  all  of  the  stockholders  and  of¬ 
ficers  of  the  Southwest  Broadcasting  Company ;  namely  the 
name  of  R.  B.  Westervelt,  is  not  listed  thereon;  therefore,  it 
is  the  contention  of  your  petitioner  that  the  affiant  is  either 
ignorant  as  to  the  subject  matter  as  to  which  he  has  made 
in  affidavit  form  or  that  Exhibit  6  is  intentionally  mislead¬ 
ing. 

In  the  final  analysis,  however,  it  is  contended  that  this 
exception  does  not  warrant  reopening  this  case. 

With  regard  to  exception  4,  at  the  time  of  the  hearing,  the 

witness,  R.  B.  Westervelt,  upon  his  oath  stated  that  there 

was  deposited  in  a  bank  at  Prescott  the  sum  of  $10,000.00 

in  cash.  It  is  apparent,  therefore,  that  this  evidence  was 

the  best  evidence  available  at  that  time  and  that  should  this 

case  be  reopened,  the  statement  could  only  be  reiterated. 

As  to  when  this  deposit  was  made,  it  is  contended  that  this 

is  immaterial  so  long  as  the  deposit  was  made  prior  to  the 

sworn  testimonv  of  Mr.  Westervelt. 

» 

Exception  No.  5  could  have  been  gone  into  thoroughly  at 
the  time  of  the  hearing  and  it  is  contended  that  such  an  ex¬ 
ception  is  wholly  immaterial  at  this  time  and  in  no  way  war¬ 
rants  the  reopening  of  this  case. 

374  Exception  No.  7  is  irrelevant  and  immaterial  and 
is  also  argumentative.  The  record  shows  that  the 
Southwest  Broadcasting  Company  intends  to  have  seven 
full-time  employees  in  order  to  adequately  operate  a  full¬ 
time  station.  Any  argument  as  to  whether  or  not  the  reve¬ 
nue  from  the  proposed  station  is  purely  opinion  and  irrele¬ 
vant  and  should  have  been  gone  into  fully  by  counsel  at 
the  time  of  the  hearing  if  in  his  mind,  there  -was  any  doubt 
as  to  the  ability  of  the  station  to  support  this  number  of  em¬ 
ployees.  The  portion  of  this  exception  enclosed  in  quota¬ 
tion  marks  is  an  excellent  illustration  of  the  vagueness  and 
ambiguity  which  was  contained  in  the  case  of  W.  P.  Stuart 
which  was  submitted  to  the  Examiner. 
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Exhibits  3,  4, 17  and  18  are  also  an  illustration  of  the  fact 
that  the  primary  objection  of  this  “Exceptions  and  Peti¬ 
tion”  is  to  obtain  an  opportunity  to  strengthen  Stuart’s 
case  instead  of  adducing  new  evidence  as  set  out  in  the  “Ex¬ 
ceptions  and  Petition”. 

In  reply  to  Exception  7  (a),  this  exception  on  its  face  is 
without  merit  as  is  also  Ex.  No.  5  attached  in  support  there¬ 
of.  It  is  plain  from  reading  the  first  few  lines  of  Ex.  5  that 
it  contains  opinion  and  is  in  the  most  only  a  self-serving 
affidavit.  The  further  fact  is  clearly  apparent  that  this  affi¬ 
davit  is  not  given  “Upon  any  adequate  experience  with 
Broadcasting  in  Prescott”.  It  is  apparent  that  neither  the 
person  preparing  this  affidavit  nor  W.  P.  Stuart  has  ob¬ 
tained  these  figures  as  a  result  of  any  experience  they  may 
have  had  in  broadcast  advertising.  It  is  also  contended  that 
any  question  relative  to  this  issue  was  pertinent  at  the  time 
of  the  hearing  by  cross-examination. 

(b).  This  section  is  merely  an  argument  that  should  have 
been  covered  fully  by  Counsel  on  cross-examining  at  the 
time  of  the  hearing.  Certainlv  the  exhibits  referred  to  un- 
cjer  this  section  do  not  in  any  way  tend  to  persuade  one  that 
should  these  cases  be  reopened,  any  testimony  as  to  the  in¬ 
come  of  the  proposed  station  will  be  given. 

Exception  8  shows  a  woeful  lack  of  knowledge  on  the  part 
of  W.  P.  Stuart  as  to  modern  business  methods.  In  practice 
before  the  Commission,  evidence  as  to  whether  or  not  “con¬ 
clusive  arrangements”  have  been  made  for  a  transmitter 
site  has  never  raised  a  serious  question,  as  it  has  been  with¬ 
in  the  knowledge  of  practically  everyone  that  it  is  a  common 
practice  to  obtain  options  on  different  tracts  of  land  in 
order  that  should  one  specific  tract  not  prove  satisfactory, 
then  the  amount  of  money  involved  does  not  constitute  such 
a  heavy  loss. 

375  In  answer  to  Exception  9,  it  is  apparent  that  the 
petitioner,  W.  P.  Stuart,  has  obtained  disgruntled 
business  men  of  Prescott  to  sign  Exhibits  7  and  8.  It  is 
also  noted  that  the  person  submitting  Ex.  7  is  also  listed  on 
Ex.  No.  8. 

From  a  perusal  of  the  record,  it  shows  that  only  five  per¬ 
sons  listed  on  Ex.  8  were  submitted  to  the  Commission  as 
prospective  advertisers  of  the  proposed  station. 

Your  petitioner  cannot  see  the  relevancy  of  Exhibits  1 
and  6  referred  to  in  this  section. 
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It  is  obvious  that  in  any  small  town,  a  defeated  applicant 
for  a  radio  station  may  get  together  a  group  of  disgruntled 
and  jealous  citizens  to  oppose  the  application  of  the  success¬ 
ful  applicant,  therefore,  it  does  not  seem  to  your  petitioner, 
the  Southwest  Broadcasting  Company,  that  this  section 
would  have  any  bearing  upon  why  this  case  should  be  re¬ 
opened. 

Reading  between  the  lines,  it  seems  that  the  business  men 
that  signed  Ex.  No.  8  were  informed  that  dire  things  would 
happen  to  their  business  should  the  application  of  the 
South-west  Broadcasting  Company  be  granted.  The  mere 
fact  that  the  stockholders  of  this  company  are  in  competi¬ 
tive  business  with  these  persons  signing  Ex.  No.  8  is  most 
emphatically  no  reason  for  reopening  this  case. 

In  answering  Exception  No.  10,  your  petitioner  states 
that  there  will  be  no  great  difficulty  in  obtaining  a  news 
service  and  that  funds  have  been  put  aside  in  its  budget 
to  take  care  of  this  item,  and  that  through  diligence  at  the 
time  of  the  hearing,  all  of  this  information  could  have  been 
adduced. 

It  is  further  contended  that  through  his  own  laches,  W.  P. 
Stuart  neglected  to  present  in  evidence  at  the  proper  time 
his  ability  to  furnish  news  service  to  his  proposed  station 
and  also  the  endorsement  of  the  Governor  of  Arizona.  As 
to  the  endorsement,  it  is  conceded  by  your  petitioner  that 
the  filing  of  this  exhibit  at  this  time  is  both  irregular  and 
unfair  and  that  the  proper  method  for  the  information  con¬ 
tained  in  this  exhibit  to  have  been  made  a  part  of  this  case 
was  by  the  means  of  depositions. 

In  answer  to  Exception  11,  reference  is  made  to  Page  65 
of  the  record  of  this  hearing  which  clearly  distinguishes  the 
areas  that  will  be  served  by  a  lOOw  station  and  a  250w  sta¬ 
tion  in  the  daytime.  It  is,  therefore,  submitted  that  this  ex¬ 
ception  is  irrelevant,  immaterial  and  does  not  make  offer 
of  any  evidence  that  would  be  introduced  should  the  case 
be  reopened  to  refute  this  testimony. 

376  In  making  Exception  No.  12,  W.  P.  Stuart  obvi¬ 
ously  did  not  consider  the  fact  that  these  eases  had 
been  consolidated  and  that  the  evidence  contained  in  his 
depositions  to  the  effect  that  there  was  a  need  for  the  sta¬ 
tion  in  Prescott  and  other  material  issues  were  also  consid¬ 
ered  as  a  part  of  the  Southwest  Broadcasting  Company’s 
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application  and  vice  versa.  Therefore,  the  Examiner  did 
find  correctly  that  no  material  injury  would  be  caused  him 
by  admitting  the  testimony  taken  on  behalf  of  the  South¬ 
west  Broadcasting  Company. 

In  answering  Exception  No.  13,  it  is  the  contention  of 
your  petitioner  that  through  laches  on  the  part  of  W.  P. 
Stuart,  he  did  not  inform  his  attorney  that  he  had  been 
unable  to  attend  the  taking  of  the  Southwest  Broadcasting 
Company’s  depositions  and  that  the  depositions  were  ad¬ 
mitted  into  evidence  without  objection  on  the  part  of 
Stuart’s  counsel. 

Therefore,  in  both  law  and  equity,  Stuart  should  be  es- 
tppped  from  alleging  that  the  depositions  of  the  Southwest 
Broadcasting  Company  were  not  proper  and  regular.  It  is 
also  contended  on  behalf  of  the  Southwest  Broadcasting 
Company  that  it  was  through  his  own  contrariness  that 
W.  P.  Stuart  did  not  attend  the  taking  of  these  depositions 
and  that  he  was  notified  of  the  fact  that  the  depositions  were 
to  be  taken  and  also  the  time  and  place,  but  steadfastly  re¬ 
fused  to  attend. 

Wherefore,  your  petitioner  respectfully  prays  that  the 
document  filed  on  behalf  of  W.  P.  Stuart  entitled  “Excep¬ 
tions  and  Petition”  be  stricken  because,  as  has  been  shown 
heretofore,  it  contains  nothing  upon  which  to  base  a  request 
for  reopening  these  cases  and  it  is  obvious  from  reading 
the  petition  and  exhibits  attached  thereto  that  it  is  not  the 
desire  of  W.  P.  Stuart  to  reopen  these  cases  to  introduce 

anv  evidence  that  could  not  have  been  reasonablv  ascer- 

•>  • 

tained  at  the  time  of  the  hearing  but  merely  a  desire  on  his 
part  to  strengthen  his  own  case  with  material  that  could  and 
should  have  been  submitted  by  legal  means  at  the  time  of 
the  hearing. 

Respectfully  submitted, 

SOUTHWEST  BROADCASTING  COMPANY 
By  CHARLES  V.  WAYLAND,  Attorney 

377  WASHINGTON 

District  of  Columbia  ss: 

Charles  V.  Wayland  being  first  duly  sworn  upon  his  oath 
deposes  and  says  that  he  is  attorney  for  the  Southwest 
Broadcasting  Company  and  that  the  statements  herein  are 
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true  and  correct  to  the  best  of  his  knowledge  and  belief, 
except  as  to  such  statements  as  are  on  information  and  be¬ 
lief  and  as  to  such  statements  he  believes  them  to  be  true 
and  correct,  and  that  he  has  this  day  delivered  a  copy  of  this 
Motion  to  strike  to  all  of  the  parties  whose  names  appear 
in  the  Examiner’s  Report  No.  1-245. 

CHARLES  V.  WAYLAND 

Subscribed  and  sworn  to  before  me  this  25th  dav  of  July, 
1936. 


(Seal)  Notary  Public 

My  commission  expires  1/14/39 
378  COPY 

Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Minute  #398 
September  22,  1936 
11 :30  A.  M. 

Present:  Commissioners  Svkes,  Chairman,  Case  and 
Prall. 


#  *  * 

Hearing  Docket 

*  #  # 


The  Broadcast  Division  granted  request  for  oral  argu¬ 
ment  in  re  Examiner’s  Report  No.  1-245,  on  applications 
of  Southwest  Broadcasting  Company,  Prescott,  Arizona, 
for  construction  permit  (Docket  No.  3797)  and  W.  P. 
Stuart,  Prescott,  Arizona,  for  construction  permit  (Docket 
No.  3906),  and  directed  that  said  oral  argument  be  heard 
on  November  6,  1936. 

*  #  # 


JOHN  B.  REYNOLDS, 
Acting  Secretary. 


202  W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION. 


379  Endorsed:  Received  Federal  Communications 
Commission  Mail  and  Files  Section  1936  Oct  23 
AM  8:06 

Endorsed:  Federal  Communications  Commission  Oct 
22  1936  Office  of  Secretary 

Federal  Communications  Commission 
Washington,  D.  C. 

Docket  No.  3797 

In  re  application  of 
Southwest  Broadcasting  Company 
Prescott,  Arizona 
For  construction  permit 

Docket  No.  3906 

In  re  application  of 
W.  P.  Stuart 
Prescott,  Arizona 
For  construction  permit 

Petition  that  the  Oral  Argument  Set  for  November  6,  1936 
be  Cancelled  and  that  Above  Applications  be  Re¬ 
manded  to  the  Examiners’  Division  for  the  Taking  of 
Further  Testimony 

Note:  The  attention  of  the  Commission  is  respectfully 
called  to  the  “Petition  of  Applicant  W.  P.  Stuart  (Supple¬ 
mentary  to  Exceptions  to  Examiners  Report  No.  1-245)” 
filed  July  22,  1936,  which  Petition,  to  the  knowledge  of 
Petitioner  has  never  been  ruled  on.  Said  Petition  specifi¬ 
cally  states  in  the  first  paragraph  on  page  2  thereof  that 
Petitioner  bases  his  request  for  the  relief  therein  prayed 
for  on  this  fact,  among  others,  namely:  “Petitioner  has 
now  new  or  additional  material  evidence  which  Petitioner, 
after  due  diligence,  could  not  have  known  at  the  time  of 
the  original  hearing.”  The  Petition  filed  July  22,  1936 
prays  for  the  relief  herein  sought.  The  instant  Petition  is 
supplementary  to  said  Petition  and  is  filed  for  the  purpose 
of  calling  attention  to  this  former  Petition  and  to  accord 
with  existing  conditions  which  convince  Petitioner  the  more 
definitely  that  he  is  entitled  to  the  relief  therein  and  herein 
prayed  for,  because  Petitioner  has  discovered  further  new 
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and  additional  material  evidence  ivliich  could  not  have  been 
known  at  the  time  of  the  hearing,  or  which  after  the  exer¬ 
cise  of  due  diligence  teas  not  available  at  said  hearing. 

Comes  vour  Petitioner,  W.  P.  Stuart  acting  bv  his  Attor- 
ney  Frank  Stollenwerck,  and  respectfully  petitions  that 
the  oral  argument  granted  by  the  Commission  in  re  Exam¬ 
iner’s  Report  No.  1-245  on  the  Application  of  Southwest 
Broadcasting  Company,  and  on  the  application  of  W.  P. 
Stuart  be  cancelled,  and  that  said  applications  be  remanded 
to  the  Examiner’s  Division  for  the  taking  of  further  testi¬ 
mony;  and  that  subsequent  to  the  introduction  of 
380  such  testimony 

1.  the  application  of  W.  P.  Stuart,  Docket  3906  be 
granted,  and  that  the  application  of  Southwest  Broadcast¬ 
ing  Company  be  denied,  or 

2.  both  applications  be  set  on  the  hearing  docket  for  a 
rehearing. 

(Petitioner  elects  to  pray  for  relief  as  above  stated  due 
to  the  impossibility  of  establishing  existing  conditions  at 
the  oral  argument  because  of  errors,  irregularities  and  the 
discovery  of  new  or  additional  material  evidence  which 
Petitioner  could  not  have  known  at  the  time  for  proper 
presentation  at  the  hearing  on  June  5,  1936.) 

Fundamental  Reasons 

Reason  A 

The  discovery  of  definite  proof  of  the  essential  falsity 
of  representations  made  on  behalf  of  Southwest  Broadcast¬ 
ing  Company  at  the  hearing  on  June  5,  1936  that  a  deposit 
of  $10,000.00  placed  to  the  credit  of  Southwest  Broadcast¬ 
ing  Company  in  the  Valley  National  Bank,  Prescott  Branch, 
Prescott,  Arizona,  on  June  3,  1936  was  a  bone  fide  business 
deposit  not  to  be  withdrawn  prior  to  the  receipt  of  the  con¬ 
struction  permit  applied  for. 

Petitioner  is  prepared  to  show  by  interrogatories  to  be 
propounded  to  Hobart  W.  Faulkner,  Manager  of  the  Val¬ 
iev  National  Bank  of  Prescott,  and  to  C.  E.  Lawrence, 
stockholder  of  Southwest  Broadcasting  Company,  that  said 
deposit  was  not  intended  to  remain  in  the  bank  until  the 
receipt  of  the  construction  permit  applied  for;  or  if  it  was 
so  intended  that  it  does  not  now  remain  in  said  bank  avail- 
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able  for  station  purposes ;  and  that  the  deposit  was  placed 
there  as  a  temporary  credit  for  the  purpose  of  cun- 

381  vincing  the  Examiner  that  such  money  was  available, 
whereas  the  transaction  was  essentially  a  subter¬ 
fuge  and  not  a  genuine  business  deposit. 

Reason  B 

The  discovery  by  Petitioner’s  Washington  Counsel  after 
the  hearing  of  the  existence  of  an  affidavit  by  Albert  M. 
Crawford,  Prescott  attorney  for  Petitioner,  to  the  effect 
that  cross-examination  of  the  deponents,  whose  deposi¬ 
tions  were  introduced  into  evidence  on  behalf  of  Southwest 
Broadcasting  Company,  was  prevented  by  the  fact  that  the 
depositions  were  not  begun  at  the  authorized  time  and 
place;  and  Petitioner’s  attorney  was  prevented  from  ascer¬ 
taining  when  and  where  they  were  taken,  and  hence  was 
deprived  of  the  privilege  of  cross-examination,  a  copy  of 
said  affidavit  being  herewith  attached  and  marked  Ex¬ 
hibit  A. 

WHEREFORE  Petitioner  prays  that  the  oral  argument 
set  for  November  6,  1936  be  cancelled  and  that  the  appli¬ 
cations  be  remanded  to  the  Examiner’s  Division,  as  already 
requested  in  Petition  filed  July  22,  1936,  for  further  testi- 
monv  to  be  introduced  bv  Petitioner  bv  means  of  inter- 

*>  +  w 

rogatories  and  by  depositions  as  will  best  enable  the  exact 
truth  to  be  presented  to  the  Commission,  safeguarding  the 
right  of  cross-examination  for  Southwest  Broadcasting 
Company. 

;  Respectfully  submitted, 

W.  P.  STUART, 

Petitioner 

By  FRANK  STOLLENWERCK, 
Attorney 

382  City  of  Washington 

District  of  Columbia  ss : 

Personally  appeared  before  me,  a  Notary  Public,  in  and 
for  the  District  of  Columbia,  Frank  Stollenwerck,  who 
stated  on  oath  that  he  is  attorney  for  W.  P.  Stuart  the 
above-named  Petitioner,  and  as  such  attorney  that  the  facts 
stated  in  the  foregoing  Petition  are  true  of  his  own  knowl- 
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edge,  except  as  to  such  statements  as  are  therein  stated  on 
information  and  belief,  and  as  to  such  statements  he  be¬ 
lieves  them  to  be  true. 

Affiant  further  states  that  he  has  served  by  registered 
mail  (postage  prepaid)  a  true  copy  hereof  to  the  last  known 
address  of  each  party  participating  in  the  hearing  as  listed 
in  Examiner’s  Report  No.  1-245. 

(Signed)  FRANK  STOLLENWERCK 


Sworn  to  and  subscribed  before  me  this  22nd  day  of  Oct. 
1936 


CATHARINE  S.  WILTON 
(Seal)  Notary  Public  (D.  C .) 

My  commission  expires  May  31,  1938. 
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(Original  attached  to  Petition  filed  with  Commission  July 
22,  1936) 

Exhibit  A 


Federal  Communications  Commission 
Washington,  D.  C. 

File  No.  B5-P-868 

Docket  No.  3906 

In  re  Application  of  W.  P.  Stuart 
Dated  12-14-35 
For  Construction  Permit 
Class  of  Service  Broadcast 
Class  of  Station  Broadcast 
Location  Prescott,  Arizona 
Operating  Assignment  Specified 
Frequency  1500  kc 
Power  100  w 

Hours  of  operation  Unlimited  Time 

Affidavit 

State  of  Arizona 

County  of  Yavapai  ss. 

Albert  M.  Crawford,  being  first  duly  sworn,  upon  oath 
deposes  and  says : 
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1  That  he  is  the  duly  appointed,  qualified  and  acting  attor¬ 
ney  for  W.  P.  Stuart  in  the  matter  of  his  application  for 
permit  for  license  to  operate  a  broadcasting  station  in 
Prescott,  Yavapai  County,  Arizona,  which  application  is 
designated  as  File  No.  B5-P-866,  Docket  No.  3906,  in  the 
office  of  the  Federal  Communications  Commission,  Wash¬ 
ington,  D.  C. 

Affiant  further  states  that  pursuant  to  the  said  employ¬ 
ment  and  in  accordance  with  the  notice  of  taking  the  depo¬ 
sitions  of  certain  witnesses  in  behalf  of  the  applicant  South¬ 
west  Broadcasting  Company,  whose  application  is  desig¬ 
nated  as  File  No.  B5-P-865,  Docket  No.  3797  in  the  office 
of  the  Federal  Communications  Commission,  Washington, 
D.  C.,  wherein  the  taking  of  said  depositions  was  noticed 
to  be  taken  before  Geneva  McNeely,  a  Notary  Public,  in 
Boom  26,  in  the  Bank  of  Arizona  Building,  Prescott,  Ari¬ 
zona,  commencing  on  the  18th  day  of  May,  1936,  at  the  hour 
of  10:00  o’clock,  a.  m.  on  that  day,  he  did  at  said  hour  of 
10:00  o’clock,  a.  m.  on  that  day,  appear  before  the 
384  said  Geneva  McNeely  that  affiant  was  appearing  as 
attorney  for  and  on  behalf  of  W.  P.  Stuart  in  the 
taking  of  said  depositions,  and  affiant  further  inquired  of 
the  aforesaid  Geneva  McNeely  if  the  depositions  were  to 
be  taken  at  the  time  and  place  set  forth  in  the  above  de¬ 
scribed  notice,  and  affiant  was  informed  by  said  Geneva 
McNeely  that  the  taking  of  the  depositions  had  not  yet 
begun. 

Affiant  further  states  that  he  was  present  in  the  office  of 
B.  B.  Westervelt,  attorney  for  Southwest  Broadcasting 
Company,  in  Boom  44,  the  Bank  of  Arizona  Building,  Pres¬ 
cott,  Arizona,  at  the  aforesaid  time,  to-wit,  10:00  a.  m.  on 
the  18th  day  of  May,  1936,  which  said  Boom  44  is  the  room 
now  occupied  by  B.  B.  Westervelt  on  the  18th  day  of  May, 
1936,  and  advised  said  B.  B.  Westervelt  that  affiant  was 
appearing  as  attorney  for  and  on  behalf  of  W.  P.  Stuart  in 
the  matter  of  taking  of  the  said  depositions. 

Affiant  further  states  that  no  depositions  were  taken  be¬ 
ginning  at  the  hour  of  10:00  o’clock  a.  m.  on  the  18th  day  of 
May,  1936,  or  at  any  other  hour  on  said  day  and  no  notice  of 
continuance  was  given  to  the  affiant,  although  the  affiant 
from  time  to  time  throughout  the  said  18th  day  of  May, 
1936,  contacted  and  conferred  with  the  said  Geneva  Me- 
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Neely  and  requested  information  as  to  the  time  and  place 
of  the  taking  of  said  depositions,  and  that  no  notice  was 
ever  served  upon  the  affiant  of  the  taking  of  any  deposi¬ 
tions  at  any  other  time  or  any  other  date  after  the  afore¬ 
said  time,  to- wit,  at  the  hour  of  10:00  o’clock  a.  m.  on  the 
18th  day  of  May,  1936. 

(Signed)  ALBERT  M.  CRAWFORD 

Subscribed  and  sworn  to  before  me  this  4th  day  of  June, 
A.  D.  1936. 

(Signed)  VERA  VOGE 

Notary  Public 

385  Endorsed :  Received  Federal  Communications 
Commission  Mail  and  Files  Section  1936  Oct  27 
AM  8:11 

Endorsed :  Law  Dept.  Broadcast  Division  Oct  28  1936 
Rec ’d. 

Endorsed:  Federal  Communications  Commission  Oct 
26  1936  Office  of  Secretary 

Before  the 

Federal  Communications  Commission 
Washington,  D.  C. 

Docket  No.  3797 

In  re  Application  of :  Southwest  Broadcasting  Company 
Location :  Prescott,  Arizona 
For:  Construction  permit 

Docket  No.  3906 

In  re  Application  of:  W.  P.  Stuart 
Location :  Prescott,  Arizona 
For:  Construction  permit 

Petition  to  Deny  Rehearing. 

Comes  now,  the  Southwest  Broadcasting  Company,  ap¬ 
plicant  for  a  new  station  at  Prescott,  Arizona  by  its  attor¬ 
ney,  Ben  S.  Fisher,  and  respectfully  petitions  your  hon¬ 
orable  body  to  deny  the  petition  filed  by  W.  P.  Stuart  of 
Prescott,  Arizona,  praying  that  the  oral  argument  set  for 
November  6  be  cancelled  and  that  the  above-entitled  appli¬ 
cations  be  remanded  for  further  hearing. 
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,  The  Southwest  Broadcasting  Company  filed  a  motion  to 
strike  a  similar  petition  filed  by  W.  P.  Stuart  on  or  about 
July  22,  1936  and  believes  that  that  motion  contains  suffi¬ 
cient  reasons  why  the  original  petition  of  W.  P.  Stuart  to 
reopen  these  cases  should  be  denied;  however,  the  present 
petition  raises  an  important  question  which  your  petitioner 
does  not  believe  was  fully  covered  in  its  motion  to  strike 
and,  therefore,  wishes  to  take  this  opportunity  to  fully  an¬ 
swer  the  question  concerning  its  finances, 
i  Your  petitioner  hereby  states  that  the  sum  of  money  re¬ 
ferred  to  in  W.  P.  Stuart’s  petition  was  on  deposit  in  a 
bank  in  Prescott,  Arizona  at  the  time  of  the  hearing  and 
that  the  said  money  is  at  present  on  deposit  in  a  bank  in 
Prescott,  Arizona  and  that  the  said  money  will  remain  on 
deposit  until  the  Commission  acts  upon  your  petitioner’s 
application  and  that  any  sum  necessary  to  secure,  construct 
and  operate  the  proposed  station  will  be  used  from  the  said 
money  for  that  specific  purpose.  That  if  the  sum  on  deposit 
dpes  not  fully  cover  the  cost  of  constructing  the  proposed 
station,  adequate  finances  are  available  in  addition  to  this 
sum  and  will  be  used  if  necessary  as  was  shown  by  the  testi¬ 
mony  in  this  hearing. 

,  It  is  very  apparent  that  the  applicant,  W.  P.  Stuart,  now 
realizes  that  his  case  was  not  sufficiently  or  properly  pre¬ 
sented  and  that  the  Examiner  could  not  have  rendered  a 
favorable  report  upon  the  meagre  facts  presented  by  him 
and  it  is  further  apparent  that  the  said  W.  P.  Stuart  is 
making  this  motion  merely  for  the  purpose  of  delaying  this 
matter  and  that  no  good  purpose  can  be  served  by  holding 
a  further  hearing  thereon. 

386  WHEREFORE,  the  premises  considered,  your  pe¬ 
titioner  prays  that  the  petition  to  rehear  these  cases 
bp  denied  and  that  oral  argument  be  held  on  the  same  on 
November  6,  1936. 

Respectfully  submitted, 

SOUTHWEST  BROADCAST¬ 
ING  COMPANY 
By  BEN  S.  FISHER, 

Attorney 
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Washington 

District  of  Columbia  ss: 

Ben  S.  Fisher  being  first  duly  sworn  on  oath  deposes  and 
says  that  he  is  attorney  for  the  Southwest  Broadcasting 
Company,  and  that  the  facts  stated  in  the  foregoing  peti¬ 
tion  are  true  and  correct  to  the  best  of  his  knowledge  and 
belief,  except  as  to  such  statements  as  are  therein  stated  on 
information  and  belief,  and  as  to  such  statements  he  be¬ 
lieves  them  to  be  true.  And  that  he  has  this  day  served  a 
copy  of  this  petition  upon  all  interested  parties. 

BEN  S.  FISHER 

Subscribed  and  sworn  to  before  me  this  26th  day  of  Oc¬ 
tober,  1936. 

ANNA  A.  HAMMOND 
(Seal)  Notary  Public,  D.  C. 

My  commission  expires  June  16,  1938. 

387  COPY 

Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Minute  #419 
November  10,  1936 
3 :00  P.  M. 

Present :  Commissioners  Sykes,  Chairman,  Case  and 
Prall. 

#  *  # 

Ratifications 

Nature  of  Action 
*  *  # 

The  Broadcast  Division  denied  the  petition  of 
W.  P.  Stuart,  Prescott,  Arizona,  requesting  that 
the  application  of  Southwest  Broadcasting  Com¬ 
pany,  Prescott,  Arizona  for  construction  permit, 

Docket  No.  3797,  and  the  application  of  W.  P. 

Stuart,  Prescott,  Arizona  for  construction  per- 


Date  of 
Action 

10/29/36 
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mit,  Docket  No.  3906,  be  remanded  to  the  hear¬ 
ing  docket  for  the  taking  of  further  testimony, 
and  that  oral  argument  on  said  applications  now 
scheduled  for  November  6,  1936  be  cancelled. 

#  •  # 

JOHN  B.  REYNOLDS, 

i  Acting  Secretary . 

391  COPY 

Minutes  of  the 

Federal  Communications  Commission 
,  (Broadcast  Division) 

Minute  #429 
Broadcast  Division 
December  1,  1936 
10:30  A.  M. 

Present :  Commissioners  Svkes,  Chairman,  Case  and 
Prall. 

•  *  # 


Hearing  Docket 

Upon  consideration  of  the  applications,  record  and  evi¬ 
dence  in  these  cases,  Examiner’s  Report  No.  1-245,  the  ex¬ 
ceptions  thereto  and  the  oral  argument  heard,  the  Broad¬ 
cast  Division  this  day  found  that  public  interest,  conven¬ 
ience  and  necessity  would  be  served  by  granting  the  appli¬ 
cation  of  the  Southwest  Broadcasting  Company  for  con¬ 
struction  permit,  and  that  public  interest,  convenience  and 
necessity  would  not  be  served  by  granting  the  application 
of  W.  P.  Stuart  for  construction  permit,  and  entered  its 
final  order  granting  and  denying  the  same  respectively,  in 
the  following  cases:  (Examiner  sustained) 

Ex.  Docket  File  Call  Nature  of  Action 

Report  No.  Number  Applicant  Letters  Application  Taken 

1-245  3797  B5-P-865  Southwest  New  Construction  permit  Applica- 

Broadcasting  for  new  broadcast  station  tion 

Company,  to  operate  on  1500  kc;  grantd. 

•Prescott,  100  watts  night,  250  watts 

Arizona.  day;  Unlimited  time. 
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3906  B5-P-866  W.  P.  Stuart,  New  Construction  permit  Applica- 
Prescott,  for  new  broadcast  station  tion 

Arizona.  to  operate  on  1500  kc;  denied. 

100  watts;  Unlimited  time. 

(Site  to  be  determined, 
subject  to  Commission’s 
approval),  (antenna  to 
be  determined.) 

The  order  as  herein  entered  shall  be  effective  at  3  A.  M., 
Eastern  Standard  Time,  January  12,  1937. 

The  Commission  will  issue  and  publish  at  a  subsequent 
date  an  opinion  setting  forth  a  statement  of  the  facts  ap¬ 
pearing  of  record  and  the  grounds  for  the  decision  herein 
reached. 


#  #  # 

JOHN  B.  REYNOLDS, 
Acting  Secretary. 

392  COPY 

Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Minute  #445 
Broadcast  Division 
January  12,  1937 
11 :00  A.  M. 

Present:  Commissioners  Sykes,  Chairman,  Case  and 
Prall. 

#  #  # 

Bearing  Docket 

#  *  * 

In  the  matter  of  the  applications  of  Southwest  Broad¬ 
casting  Company,  Prescott,  Arizona,  for  construction  per¬ 
mit,  Docket  No.  3797,  and  W.  P.  Stuart,  Prescott,  Arizona, 
for  construction  permit,  Docket  No.  3906,  on  which  an  or¬ 
der  was  heretofore  entered  on  December  1, 1936,  the  Broad¬ 
cast  Division  adopted  and  published  a  statement  of  facts 
and  grounds  for  decision. 

#  *  # 

JOHN  B.  REYNOLDS, 
Acting  Secretary. 
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393 


Endorsed:  Docket  Section  Copies  Mailed  Janu¬ 
ary  21,  1937 

i9630 

Before  the 

Federal  Communications  Commission 
Washington,  D.  C. 


Docket  No.  3797 

In  the  Matter  of 

Southwest  Broadcasting  Company, 
Prescott,  Arizona. 

For  Construction  Permit. 


and 

I  Docket  No.  3906 

W.  P.  Stuart, 

Prescott,  Arizona. 

For  Construction  Permit 

Submitted  November  13,  1936  Decided  January  12,  1937. 

Headnotes 

An  Application  for  construction  permit  for  a  new  radio 
broadcasting  station  was  granted  where,  inter  alia : 
i  (1)  It  appeared  that  there  was  a  need  for  the  proposed 
service ; 

i  (2)  The  granting  of  the  application  would  not  result  in 
objectionable  interference  to  the  service  of  any  existing 
station ; 

(3)  It  appears  that  sufficient  commercial  support  would 
be  available  to  reasonably  insure  the  continued  operation 
of  the  proposed  station ; 

(4)  Applicant  proposes  to  employ  the  necessary  tech¬ 
nical  staff  to  insure  the  proper  operation  of  the  station; 

(5)  Applicant  is  legally,  financially  and  otherwise  quali¬ 
fied  to  construct  and  operate  the  proposed  station. 

An  application  for  construction  permit  was  denied  where 

(1)  It  did  not  affirmatively  appear  that  applicant  was 
financially  qualified  to  construct  and  operate  the  proposed 
station ; 

(2)  The  record  did  not  definitely  show  the  character  of 
service  proposed  to  be  rendered; 
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(3)  Public  interest,  convenience  and  necessity  requires 
that  assignments  of  broadcasting  facilities  be  made  to  the 
applicant  who  submits  a  well-defined  plan  with  respect  to 
station  operation  and  program  service. 

394  Appearances 

Ben  S.  Fisher  on  behalf  of  Southwest  Broadcasting  Com¬ 
pany, 

Frank  Stollenwerck  on  behalf  of  W.  P.  Stuart, 

Tyler  Berry  on  behalf  of  the  Federal  Communications 
Commission. 

Statement  of  Facts  and  Grounds  for  Decision 
By  the  Commission : 

Broadcast  Division,  Commissioners  Sykes,  Chairman,  Case 
and  Prall. 

This  proceeding  arose  upon  the  applications  of  South¬ 
west  Broadcasting  Company,  (File  B5-P-865)  dated  Janu¬ 
ary  17,  1936,  and  of  W.  P.  Stuart,  (File  B5-P-866)  dated 
December  14,  1935,  (and  amended  May  11,  1936),  each  re¬ 
questing  the  issuance  of  a  construction  permit  to  establish 
a  radio  broadcasting  station  at  Prescott,  Arizona,  to  oper¬ 
ate  upon  the  frequency  of  1500  kilocycles.  The  former  re¬ 
quests  authority  to  operate  on  said  frequency  with  100 
watts  night  and  250  watts  daytime,  unlimited  time.  The 
latter  seeks  to  operate  with  100  watts  power,  unlimited  time. 

The  Commission  was  unable  to  determine  from  an  exam¬ 
ination  of  the  applications  that  the  granting  thereof  would 
serve  the  public  interest,  convenience  and  necessity,  and 
designated  them  for  public  hearing  pursuant  to  Section 
309(a)  of  the  Communications  Act  of  1934,  (Act  June  19, 
1934,  Sec.  309,  c.  652,  48  Stat.  1085),  before  an  Examiner 
duly  designated  by  the  Commission. 

Notice  of  the  time  and  place  of  the  hearing  was  given  the 
applicants  and  other  interested  parties.  Pursuant  to  said 
notice  the  applications  were  heard  on  June  5,  1936,  before 
an  Examiner.  Because  both  applicants  sought  said  facility 
for  the  operation  of  a  station  at  Prescott,  and  the  fact  that 
the  granting  of  one  application  would  preclude  the  grant¬ 
ing  of  the  other,  the  hearings  were  consolidated.  On  June 
18,  1936,  the  Examiner  submitted  Report  No.  1-245  recom¬ 
mending  a  grant  of  the  application  of  the  Southwest  Broad- 
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casting  Company  and  a  denial  of  the  application  of  W.  P. 
Stuart.  Exceptions  were  filed  to  said  report  and  oral  argu¬ 
ment  requested.  On  July  23,  1936,  a  petition  supplemen¬ 
tary  to  the  exceptions  was  filed.  Argument  was  held  be¬ 
fore  the  Broadcast  Division  on  November  13, 1936,  at  which 
time  the  parties  and  their  counsel  appeared  and  partici¬ 
pated. 

The  exceptions  and  petition  supplementary  thereto  raise 
no  questions  not  necessarily  involved  in  a  determination  of 
the  applications  upon  the  merits.  Thereafter,  on  Decem¬ 
ber  1,  1936,  the  Commission,  entere'd  its  order  granting  the 
application  of  Southwest  Broadcasting  Company,  and  de¬ 
nied  the  application  of  W.  P.  Stuart,  said  order  to  become 
effective  at  3:00  A.  M.,  Eastern  Standard  Time,  on  January 
12, 1937. 

The  Southwest  Broadcasting  Company  is  an  Arizona 
corporation  with  a  capital  stock  of  $25,000.00,  evidenced  by 
250  shares  of  the  par  value  of  $100  per  share.  A  copy  of 
the  charter  is  on  file  with  the  Commission.  By  its  terms 
the  applicant  is  authorized  to  engage  in  the  activities  here 
requested.  All  of  the  officers,  directors  and  stock- 
395  holders  are  business  men  of  the  City  of  Prescott,  and 
are  citizens  of  the  United  States. 

The  financial  statement  introduced  in  evidence  shows  that 
the  Company  has  cash  in  bank  of  $10,000,  and  stock  sub¬ 
scriptions  of  $2,000,  a  total  of  available  assets  of  $12,000. 
Bach  of  the  six  stockholders  have  subscribed  for  20  shares 
qf  stock  or  $2,000,  with  the  understanding  that  if  that  sum 
is  not  sufficient  each  would  subscribe  for  more  stock.  The 

unsold  stock  is  to  remain  in  the  treasurv. 

* 

Applicant  proposes  to  install  new  equipment  at  an  esti¬ 
mated  cost  of  $5,700.  The  monthly  operating  cost  is  esti¬ 
mated  at  $1,035.  The  estimated  monthly  income,  based  on 
a  survey  of  potential  advertisers  is  fixed  at  $1,500. 

The  proposed  transmitter  meets  the  requirements  of  the 
Engineering  Department;  the  transmitter  site  is  satisfac¬ 
tory  from  an  engineering  standpoint ;  and  the  antenna  pro¬ 
posed  conforms  to  the  provisions  of  Rule  131. 

None  of  the  officers  or  stockholders  of  the  applicant  cor¬ 
poration  have  had  any  experience  in  the  operation  of  a 
radio  broadcasting  station.  Applicant  plans,  however,  to 
employ  seven  full  time  employees  consisting  of  a  station 
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manager,  a  chief  and  an  assistant  engineer,  two  salesmen,  a 
clerk  and  an  announcer.  The  chief  engineer  is  to  be  a 
licensed  radio  engineer  and  experienced  in  the  radio  broad¬ 
casting  service.  Experienced  and  capable  persons  will  be 
employed  for  the  heads  of  the  other  departments  so  as  to 
insure  capable  and  efficient  operation  of  the  station. 

The  estimated  population  of  the  metropolitan  area  of 
Prescott  is  approximately  10,000.  This  population  is  ma¬ 
terially  increased  during  the  summer  months  by  the  great 
number  of  visitors  who  resort  to  the  city  and  vicinity.  Pres¬ 
cott  is  a  health  resort,  with  a  number  of  hospitals,  and  has 
a  large  veterans’  hospital  located  there.  Yavapai  County, 
of  which  Prescott  is  the  county  seat,  has  a  population  of 
28,470,  according  to  Federal  Census  of  1930. 

Prescott  is  the  center  of  a  large  mining  and  livestock  dis¬ 
trict.  The  city  is  also  the  center  of  a  trade  area  having  a 
radius  of  approximately  50  miles. 

The  applicant  proposes  a  program  service  embracing 
news  flashes,  sports,  reviews,  livestock  and  other  market  re¬ 
ports,  weather  reports,  religious,  civic,  agriculaural  and 
educational  features. 

An  effort  will  be  made  to  discover  and  develop  local  ama¬ 
teur  talent.  For  this  purpose  amateur  programs  will  be 
prepared  and  put  on  the  station  under  the  supervision  of 
the  program  director.  The  station  will  subscribe  for  the 
Radio  Press  Service  and  a  transcription  service. 

There  appears  to  be  sufficient  talent  available  in  the  Pres¬ 
cott  area  to  supply  an  acceptable  program  service  for  the 
station.  There  are  available  a  number  of  musical  organ¬ 
izations,  individual  artists,  instrumentalists,  vocalists  and 
some  dramatic  talent. 

396  There  is  no  radio  broadcast  station  located  at 
Prescott.  Station  KTAR  at  Phoenix  operating  on 
the  frequency  of  620  kilocycles  with  1  kilowatt  power,  un¬ 
limited  time,  approximately  90  miles  distant,  renders  some 
service  to  the  area,  and  a  part  of  the  area  proposed  to  be 
served  now  receives  some  service  from  Station  KCRJ,  at 
Jerome,  Arizona,  24  miles  distant,  all  of  which  service  is, 
however,  of  a  secondarv  nature  and  unsatisfactory  No 
station  renders  a  primary  service  to  Prescott. 

The  evidence  indicates  a  need  for  the  proposed  service.  A 
considerable  number  of  witnesses  testified  as  to  the  need 
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for  the  service  to  afford  an  outlet  for  the  dissemination  of 
educational,  religious  and  civic  information  to  the  com¬ 
munity  and  to  furnish  the  commercial  interests  an  advertis¬ 
ing  medium.  A  survey  of  the  business,  professional,  civic, 
religious  and  educational  institutions  shows  a  need  and  a 
local  demand,  for  the  proposed  service. 

The  operation  of  the  proposed  station  would  not  cause  ob¬ 
jectionable  interference  to  the  fair  and  efficient  service  of 
any  existing  station  and  there  are  no  pending  applications, 
except  that  of  W.  P.  Stuart,  to  be  discussed  infra,  which  in¬ 
volve  a  question  of  interference. 

It  appears  from  the  evidence  that  the  incorporators  of 
the  applicant  station  are  men  of  good  reputation,  stand 
well  in  the  community  and  have  the  confidence  of,  and  will 
have  the  support  of,  the  community  in  this  undertaking. 

The  hearing  on  this  application  was  concluded  on  June  5, 
1936.  On  June  12th  a  petition  was  filed  by  applicant  Stuart, 
(Docket  No.  3906)  to  suppress  the  depositions  submitted 
by  the  above  applicant  on  the  grounds  that  Mr.  Stuart’s  at¬ 
torney  was  present  at  the  place  fixed  in  the  Commission’s 
order  for  the  taking  of  the  depositions  by  this  applicant, 
but  that  said  depositions  were  not  taken  that  day  and  that 
he  was  not  thereafter  notified  concerning  the  time  of  tak¬ 
ing  said  depositions  and,  therefore,  had  no  opportunity  to 
cross  examine  said  deponents.  An  affidavit  in  support  of 
the  petition  is  attached.  A  counter  affidavit  was  submitted 
by  applicant’s  counsel  and  thereafter  on  November  25, 
1936,  a  second  affidavit  was  filed  by  counsel  for  Mr.  Stuart 
in  reply  to  that  of  counsel  for  applicant. 

These  records  have  been  considered.  It  appears  that  the 
depositions  were  taken  under  an  order  of  the  Commission. 
The  evidence  adduced  reflects  upon  the  question  of  avail¬ 
able  service,  need  for  additional  service ;  prospective  com¬ 
mercial  support,  existence  of  adequate  talent,  and  general 
reputation  of  the  incorporators  of  the  Southwest  Broad¬ 
casting  Company.  Both  applicants  insist  that  there  exists 
a  need  for  additional  service,  that  there  is  sufficient  talent 
available  and  that  there  is  a  prospect  for  commercial  sup¬ 
port  of  a  radio  station  at  Prescott.  In  addition,  the  expert 
engineering  testimony  shows  the  service  available  and  this 
indirectly  reflects  upon  the  need  for  the  proposed  service. 
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The  evidence  of  both  parties  was  directed  to  the  support  of 
the  facts  discussed. 

397  When  the  depositions  were  offered  in  evidence, 
counsel  for  Mr.  Stuart,  in  reply  to  an  inquiry  by  the 
Examiner,  if  there  were  any  objections  replied,  “There  are 
no  objections  except  the  usual  objections  as  to  materiality, 
relevancy  and  competency”.  Thereupon  the  Examiner  re¬ 
ceived  the  depositions  subject  to  the  reservations  indicated. 
The  Commission  will  not  hesitate  to  take  action  as  to  an 
irregularity  in  procedure  in  the  taking  of  proof  in  support 
of  applications  pending  before  it  when  seasonably  apprised 
thereof.  It  cannot,  however,  halt  its  proceedings  to  make 
inquiry  into  every  matter  that  appears  to  contestants,  after 
a  case  has  been  submitted  and  the  hearing  closed;  and 
especially  where  the  record,  as  in  this  case,  shows  no  objec¬ 
tion  on  the  presentation  of  the  depositions. 

The  applicant,  W.  P.  Stuart,  is  the  publisher  of  the  Pres¬ 
cott  Evening  Courier,  a  daily  publication  and  the  Prescott 
Weekly  Courier.  He  is  a  resident  of  Prescott  and  a  citizen 
of  the  United  States. 

Applicant  did  not  offer  any  evidence  as  to  his  individual 
financial  abilitv  but  did  offer  a  financial  statement  of  the 
Prescott  Courier,  Inc.  It  does  not  appear  just  what  inter¬ 
est  the  applicant  has  in  the  Prescott  Courier,  Inc.  His 
financial  ability  to  construct  and  operate  the  proposed  sta¬ 
tion  does  not  appear. 

Applicant  has  had  no  experience  in  the  operation  or  sup¬ 
ervision  of  a  radio  broadcasting  station,  but  would  employ 
a  capable  and  adequate  staff  to  operate  the  station. 

The  transmitter  equipment  proposed  is  capable  of  oper¬ 
ating  in  accordance  with  the  regulations  of  the  Commis¬ 
sion.  The  transmitter  site  and  the  antenna  to  be  erected 
will  be  selected  subject  to  Commission’s  approval. 

The  estimated  cost  of  the  proposed  station  is  fixed  at 
$5,000.  No  estimate  as  to  the  probable  operating  costs  or 
anticipated  revenues  from  the  operation  of  the  station  was 
submitted. 

The  applicant  has  not  determined  the  character  of  ser¬ 
vice  to  be  rendered.  However,  it  is  proposed  to  furnish 
entertainment  programs,  news  items,  and  broadcast  mat¬ 
ters  of  general  local  interest.  Sufficient  talent  is  available 
in  the  area  to  enable  a  qualified  applicant  to  furnish  accep¬ 
table  programs. 
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The  evidence  indicates  that  there  is  a  need  for  additional 
radio  service  in  Prescott  and  the  adjacent  area  (since  there 
is  no  primary  service  now  available  there),  to  furnish  a 
medium  for  the  broadcasting  of  the  civic,  religious,  educa¬ 
tional  and  commercial  affairs  of  the  community. 

!  The  operation  of  the  proposed  station  would  not  inter¬ 
fere  with  the  fair  and  efficient  service  of  anv  established 
station  and  there  are  no  pending  applications  which  involve 
a  question  of  interference  with  the  exception  of  that  of  the 
Southwest  Broadcasting  Company,  supra.  Since  both  of 
the  applications  request  authority  to  construct  and  operate 
a  station  on  the  same  frequency  at  Prescott,  it  would  be 
impracticable  for  both  applications  to  be  granted. 
398  In  passing  upon  conflicting  applications  the  duty 
rests  upon  the  Commission  to  weigh  the  claims  and 
evidence  submitted  by  the  respective  applicants,  and,  under 
the  statute,  determine  which  of  them  will,  if  licensed,  most 
likely  render  the  best  public  service.  Public  interest,  con¬ 
venience  and  necessity  requires  that  assignments  be  made 
only  to  those  applicants  who  submit  well-defined  plans  with 
respect  to  station  operation  and  program  service. 

i  On  October  23,  1936,  applicant  Stuart  filed  a  petition  re¬ 
questing  that  the  oral  argument  on  the  exceptions  to  the 
Examiner’s  Report  be  cancelled,  and  that  said  applications 
be  remanded  to  the  Examiner’s  Division  for  the  taking  of 
further  testimony.  Said  evidence  proposed  as  newly  dis¬ 
covered  is  designed  to  contradict  the  testimonv  of  a  wit- 
ness  as  to  the  funds  on  deposit  to  the  credit  of  the  applicant 
Southwest  Broadcasting  Company.  This  petition  was  con¬ 
sidered  and  denied  on  October  29,  1936.  It  is  not  the  prac¬ 
tice  to  remand  a  hearing  to  Examiner  or  grant  rehearings 
upon  newly  discovered  evidence  where  the  newly  discov¬ 
ered  evidence  is  solely  for  the  purpose  of  contradicting 
testimony  in  the  record,  unless  the  showing  is  such  that  a 
rehearing  would  likely  change  the  ruling,  which  does  not 
appear  to  be  the  case  here.  (Fish  v.  State,  134  Atl.  123; 
Bryon  v.  Ramsey,  242  Pac.  222,  115  Okla.  133;  Ashley  v. 
Harris  43  S1Y  (*2)  58,  240  Ky  815;  Redmond  v.  Marshall 
137  So.  733,  Bennington  v.  National  Packing  Co.  9  Pac.  (2) 
857;  Travelers  Insurance  Co.  v.  Peterson  58  F.  (2)  210.) 

The  motion  should  show  that  the  evidence  was  not  and 
could  not  have  been  discovered  by  reasonable  diligence 
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prior  to  the  trial  or  hearing  (Dean  v.  Dean  214  N.  Y.  S. 
364,  126  Misc.  Kept.  797). 

After  careful  consideration  of  the  application,  the  rec¬ 
ords  and  evidence  offered  at  the  hearing  and  the  Exam¬ 
iner’s  Report  and  exceptions  thereto,  the  Commission  was 
of  the  opinion  and  so  found  that  public  interest,  conven¬ 
ience  and  necessity  would  be  served  by  granting  the  appli¬ 
cation  of  the  Southwest  Broadcasting  Company,  and  that 
public  interest,  convenience  and  necessity  would  not  be 
served  by  granting  the  application  of  W.  P.  Stuart. 

The  Commission,  on  December  1,  1936,  entered  its  final 
order  accordingly  effective  at  3:00  A.  M.,  Eastern  Stan¬ 
dard  Time,  January  12, 1937. 

I  hereby  certify  that  the  foregoing  is  a  full,  true  and  cor¬ 
rect  copy  of  the  Statement  of  Facts  and  Grounds  for  Deci¬ 
sion  of  the  Federal  Communications  Commission  in  Docket 
Nos.  3797  &  3906 

JOHN  B.  REYNOLDS, 

(Seal)  Acting  Secretary. 

By  M.  B.  ANTHONY 

405  COPY 

Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Minute  #459 
February  9,  1937 
10:30  A.  M. 

Present:  Commissioners  Svkes,  Chairman,  Case  and 

Prall. 


m  *  * 

Ratifications 

Nature  of  Action 
#  #  * 

The  Broadcast  Division  granted  the  petition 
of  AY.  P.  Stuart  and  directed  that  the  effective 
date  of  its  order  of  December  1,  1936,  in  grant¬ 
ing  and  denying  respectively,  the  applications 
of  Southwest  Broadcasting  Co.,  Prescott,  Ari- 


Date  of 
Action 

1-30-37 
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zona,  for  construction  permit,  File  No.  B5-P- 
865,  Docket  No.  3797,  and  W.  P.  Stuart,  Pres¬ 
cott,  Arizona,  for  construction  permit,  File  No. 

B5-P-S66,  Docket  No.  3906,  be  extended  to  Feb¬ 
ruary  15,  1937. 

•  #  # 

JOHN  B.  REYNOLDS, 
Acting  Secretary. 

406  Endorsed:  Federal  Communications  Commission 

Feb  15  1937  Office  of  Secretary 

Endorsed :  Received  Feb  16  1937  Docket  Section 

i  Endorsed :  Received  Federal  Communications  Commis¬ 
sion  Mail  and  Files  Section  1937  Feb  16  AM  8 :13 

Endorsed:  Received  General  Counsel  Feb  16  1937 
Law  Department  269 

i  Federal  Communications  Commission 

Washington,  D.  C. 

Docket  No.  3906 

In  re  Application  of  W.  P.  Stuart 
Prescott,  Arizona 
For  Construction  Permit 
Requested  Assignment 
Frequency  1500  kc. 

Power  100  watts 

Hours  of  operation  Unlimited 

in  connection  with 

Docket  No.  3797 

Application  of  Southwest  Broadcasting  Company 
Prescott,  Arizona 
For  Construction  Permit 
Requested  Assignment 
Frequency  1500  kc. 

Power  100  watts,  250  watts-LS 
Hours  of  operation  Unlimited 
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Petition  for  Rehearing  and  Review  of  the  Order  Granting 
the  Application  of  Southwest  Broadcasting  Company, 
and  Denying  the  Application  of  W.  P.  Stuart 

To  the  Honorable  Federal  Communications  Commission: 

Comes  your  Petitioner,  W.  P.  Stuart,  and  respectfully 
asks  for  a  rehearing;  and  a  review  of  the  Order  issued  De¬ 
cember  1,  1936  whereby  broadcasting  facilities  applied  for 
at  Prescott,  Arizona  were  granted  Southwest  Broadcasting 
Company,  and  were  denied  your  Petitioner;  and  for  rea¬ 
sons  for  this  Petition  sets  forth  by  personal  affidavit  the 
following  facts : 

I,  W.  P.  Stuart,  Applicant  for  a  Construction  Permit  to 
erect  a  broadcasting  station  at  Prescott,  Arizona  by  appli¬ 
cation  filed  with  the  Federal  Communications  Commission, 
Docket  No.  3906,  presented  my  claims  by  and  through  my 
attorney,  Frank  Stollenwerck,  for  such  facilities  in  a  pro¬ 
ceeding  before  said  Commission,  at  a  consolidated  hearing 
with  that  of  Southwest  Broadcasting  Company, 
407  Docket  No.  3797,  on  June  5,  1936  before  Hon.  P.  W. 
Seward,  Examiner. 

After  due  consideration  of  all  matters  affecting  my  ap¬ 
plication,  said  Examiner,  as  evidenced  by  Examiners’  Re¬ 
port  No.  1-245,  as  stated  in  his  Conclusions  found  me  to  be 
legally,  technically,  financially  and  otherwise  qualified  to 
construct  and  operate  the  proposed  station.  The  Exam¬ 
iner  also  found  that  a  need  for  additional  radio  service  in 
the  area  proposed  to  be  served  does  exist;  that  adequate 
talent  to  supply  suitable  programs  is  available;  and  that 
the  transmitter  equipment  proposed  by  me  complies  with 
the  specifications  and  requirements  of  the  Engineering  De¬ 
partment  of  the  Commission.  I  had  applied  for  the  privi¬ 
lege  of  selecting  a  transmitter  site  and  antenna  such  as 
would  be  approved  by  the  Commission. 

The  Examiner  thus  found  that  I  had  fully  qualified  to 
construct  and  operate  the  proposed  station;  and  also  he 
found  a  need  exists  for  the  proposed  service,  thus  com¬ 
bining  the  standards  of  public  need  and  private  qualifica¬ 
tions  in  the  Applicant  to  meet  the  public  need. 

The  attention  of  the  Commission  is  especially  directed  to 
the  fact  that  the  Examiner  found  me  qualified  after  a  full 
consideration  of  my  application  after  a  consolidated  hear- 
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ing  where  all  rights  of  cross  examination  were  safeguarded 
to  Southwest  Broadcasting  Company;  also  the  Commission 
is  requested  to  note  that  the  attorney  for  Southwest  Broad¬ 
casting  Company  made  an  appearance  when  my  deposi¬ 
tions  were  taken,  was  present  when  there  was  an  adjourn¬ 
ment  of  the  hearing  and  was  informed  as  to  the  resumption 
hour,  to  which  he  made  no  objection  and  was  given  full 
opportunity  to  cross  examine.  (See  the  preamble  to  the 
deposition  of  W.  P.  Stuart,  indicating  the  appearance  of 
R.  B.  Westervclt,  Attorney  for  The  Southwest  Broadcast¬ 
ing  Company;  also  Westervelt’s  concurrence  in  the  ad¬ 
journment  indicated  at  the  end  of  the  deposition  of  Alpheus 
H.  Favour;  and  the  election  of  Mr.  Westervclt  not  to  ask 
any  questions  in  cross  examination  as  indicated  at 
408  the  end  of  W.  P.  Stuart’s  deposition.) 

Had  I  not  qualified  for  the  construction  permit  in 
the  opinion  of  the  Examiner  I  would  still  have  upon  me 
the  burden  of  affirmative  proof  of  my  qualifications.  As  it 
is  I  hereby  emphasize  the  fact  that  I  have  affirmatively 
established  my  qualifications  in  detail  before  the  Exam¬ 
iner,  which  specifically  included  my  financial  qualifications. 
I  believe  my  opponents  have  not  so  qualified. 

Consequently,  exception  is  hereby  registered  to  that  por¬ 
tion  of  the  conclusion  in  the  ITeadnotes  to  the  Statement 
of  Facts  and  Grounds  for  Decision  of  the  Commission, 
namely:  That  portion  of  Subdivision  (5)  of  the  enumera¬ 
tion  in  the  first  group  of  the  Headnotes  reading: 

Applicant  (meaning  The  Southwest  Broadcasting  Com¬ 
pany)  Is  Financially  Qualified  to  Construct  and  Operate 
the  Proposed  Station 

Exception  is  taken 

Because:  This  conclusion  is  obviously  based  upon  the 
second  paragraph  of  page  3  of  the  Commission’s  Statement 
of  Facts,  reading: 

“The  financial  statement  introduced  in  evidence  shows 
that  the  Company  has  cash  in  bank  of  $10,000,  and  stock 
subscriptions  of  $2,000,  a  total  of  available  assets  of  $12,- 
000.  Each  of  the  six  stockholders  have  subscribed  for  20 
shares  of  stock  or  $2,000,  with  the  understanding  that  if 
that  sum  is  not  sufficient  each  would  subscribe  for  more 
stock.  The  unsold  stock  is  to  remain  in  the  treasury.” 
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The  above  conclusion  is  a  substance  copy  of  the  fourth 
paragraph  of  page  2  of  the  Examiner’s  Report,  and  is  a 
conclusion  in  two  aspects:  first,  that  the  Company  had 
cash  in  bank  of  $10,000.00,  and  second  that  it  had  a  stock 
subscription  of  $2000.00  equivalent  to  cash  when  it  made 
its  showing  on  June  5,  and  that  the  total  thereof  of  $12,- 
000.00  constitute  cash  assets  available  for  the  construction 
and  operation  of  the  station. 

As  to  the  $10,000.00  deposit  the  Examiner  ruled  as  in¬ 
admissible  the  introduction  of  a  telegram  upon  which  the 
Witness  based  his  statement  that  the  deposit  had 
409  been  made.  The  Commission  attorney  had  objected 
to  it  as  hearsay  and  also  my  attorney  at  the  June  5th 
hearing  objected  to  its  as  hearsay.  Yet  the  Examiner  ac¬ 
cepted  the  telegram  mentally  for  the  purpose  of  proof 
while  excluding  it  from  the  class  of  testimony  which  is  ad¬ 
missible  in  evidence.  It  was  not  offered  in  evidence  but 
the  Examiner,  after  sustaining  a  tentative  objection  to  the 
introduction  of  the  telegram  permitted  the  Witness  to  base 
his  conclusion  that  the  money  was  in  the  bank  upon  that 
specific  hearsay  evidence :  and  thereby  arrived  at  the  Con¬ 
clusion  the  monev  was  in  the  bank  after  classifying  the 
basis  for  such  conclusion  as  hearsay. 

The  exact  record  of  the  proceeding  speaks  for  itself  and 
clearly  reveals  that  the  Witness  did  not  know  personally 
about  the  deposit,  but  depended  upon  hearsay  for  his  con¬ 
clusion.  I  quote  the  transcript  of  the  hearing  beginning 
on  page  32  thereof. 

“Q.  Now  Mr.  Westervelt,  you  have  here  a  list  of  assets, 
of  cash  in  the  bank,  $10,000.00?  A.  Yes  Sir 

Q.  What  bank  is  that  in?  A.  Valley  National  Bank, 
Prescott,  Arizona 

Q.  What  is  the  style  of  the  account?  A.  Southwest 
Broadcasting  Company 

Q.  Upon  whose  signature  is  that  money  withdrawable, 
who  can  check  upon  that  account?  A.  It  would  be  by  my 
signature  and  Mr.  Lawrence  and  Mr.  Hoffman. 

Q.  You  as  an  official?  A.  As  Secretary. 

Q.  And  the  other  gentlemen  in  what  capacity?  A.  Law¬ 
rence  as  a  vicepresident  and  Hoffman  just  a  director. 

The  Examiner.  Who  is  the  president  of  your  Corpora¬ 
tion? 
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The  Witness.  Albert  Stetson 

The  Examiner.  That  constitutes  all  of  your  officers,  the 
president,  vice  president  and  the  other  offices? 

The  Witness.  And  the  secretary  and  treasurer 
The  Examiner.  That  is  a  combined  office  of  secretary- 
treasurer? 

410  The  Witness.  Yes,  Sir. 

Q.  What  are  the  exact  conditions  under  which  this 
money  is  placed  in  the  bank?  Is  it  there  exclusively  for 
the  purpose  of  this  proposed  station  ?  A.  Yes,  Sir. 

IQ.  You  have  a  telegram?  A.  Yes,  from  the  Valley  Na¬ 
tional  Bank 

Q.  Upon  what  conditions  did  you  receive  this  telegram? 
A.  I  wired  them  and  asked  the  bank  to  wire  me  that  the 
money  was  there,  and  they  have  done  so. 

Q.  This  is  a  telegram  from  the  National  Valley  Bank? 
A.  Yes  Sir. 

Q.  I  will  get  you  to  read  that,  because  I  think  it  is  perti¬ 
nent  to  this  situation.  A.  Shall  I  read  the  entire  telegram? 
Q.  Just  read  the  substance  of  it. 

The  Examiner.  Are  there  any  objections  to  reading  the 
telegram  ? 

i  Mr.  Fisher.  I  do  not  have  any  objection. 

The  Examiner.  Mr.  Berry? 

Mr.  Berry.  It  is  hearsay. 

Mr.  Stollenwerck.  I  am  going  to  object  to  the  hearsay. 
I  want  to  show  what  basis  he  is  claiming  on,  that  he  has 
money  in  the  bank. 

The  Examiner.  Well  if  you  are  going  to  object  to  it  on 
the  basis  of  hearsay  I  do  not  want  it  in  this  record.  I  will 
sustain  the  objection. 

Mr.  Stollenwerck.  I  object  to  it,  your  Honor. 

The  Examiner.  All  right. 

Mr.  Fisher.  Your  Honor,  we  have  not  offered  it. 

The  Examiner.  It  has  not  been  offered  by  any  party  yet. 
Mr.  Stollenwerck.  I  will  withdraw  the  question. 

411  The  Examiner.  All  right 

Q.  That  is  the  only  evidence  you  have  from  the 
bank?  A.  Yes  Sir. 

Q.  That  the  money  is  deposited  there?  A.  Yes  Sir. 

Q.  Did  you  make  an  effort  to  obtain  any  other  evidence 
to  be  attached  to  any  deposition  in  there?  A.  You  mean 
with  reference  to  the  deposit? 
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Q.  Yes.  A.  No  sir. 

Q.  Is  there  any  affirmative  statement  in  your  depositions 
as  to  this  money  being  there  in  the  bank?  A.  No  sir. 

Q.  From  anyone  who  personally  knew  it?  A.  No  sir. 

Q.  When  was  this  money  deposited  in  the  bank?  A.  Let 
me  see  the  telegram.  June  3rd. 

The  Examiner.  Of  this  year? 

The  Witness.  Yes  sir. 

Note :  The  only  Witness  admittedly  could  not  tell  when 
the  money  was  placed  in  the  bank  of  his  own  knowledge; 
and  there  was  no  evidence  in  the  depositions  of  it:  yet  the 
Examiner  finds  “The  Company  has  cash  in  bank  of  $10,- 
000.00.” 

I  know  the  actual  facts  are  as  I  am  setting  forth  below. 
I  have  endeavored  by  means  of  exceptions  to  the  Exam¬ 
iner’s  Report  and  by  petitions  filed  through  my  attorney 
in  Washington  to  have  the  opportunity  of  presenting  these 
facts,  but  have  been  denied  such  opportunity.  These  facts 
were  discovered  too  late  for  me  to  reach  Washington  to 
attend  the  hearing,  and  they  constitute  newly  discovered 
evidence  which  by  due  diligence  could  not  reasonably  be 
presented  at  the  hearing  after  discovery. 

The  facts  are: 

R.  B.  Westervelt,  attorney  for  Southwest  Broadcasting 
Company  sent  from  Washington,  D.  C.  on  June  3,  1936  a 

telegram  to  C.  E.  Lawrence,  a  stockholder  of  South- 
412  west  Broadcasting  Company  asking  in  substance 
that  Lawrence  have  some  Prescott  Bank  show  that 
said  Southwest  Broadcasting  Company  had  on  deposit  the 
sum  of  $10,000.00  on  the  day  of  the  hearing  of  the  appli¬ 
cation  for  a  construction  permit.  I  know  a  temporary 
credit  was  arranged  at  the  Valley  National  Bank  in  Pres¬ 
cott,  Arizona,  that  a  telegram  was  sent  to  Washington  stat¬ 
ing  that  $10,000.00  was  on  deposit  to  the  credit  of  South¬ 
west  Broadcasting  Company. 

I  know  that  deposit  was  not  subject  to  be  checked  against 
for  the  purpose  of  constructing,  erecting  and  operating  the 
broadcasting  station,  and  was  intended  to  be  withdrawn 
when  its  purpose  of  establishing  an  actual  credit  in  the 
bank  temporarily  had  been  accomplished.  I  know  that  the 
$10,000.00  was  withdrawn  shortly  after  the  hearing  in 
Washington.  I  know  the  making  of  such  temporary  de- 
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posit  was  not  a  bona  fide  deposit  of  $10,000.00  for  the  pur¬ 
pose  of  providing  a  fund  for  the  construction  and  operation 
of  the  proposed  station,  not  to  be  withdrawn  prior  to  the 
receipt  of  the  construction  permit  applied  for,  as  repre¬ 
sented  by  R.  B.  Westervelt,  in  his  testimony.  I  am  pre¬ 
pared  to  establish  these  facts  by  means  of  interrogatories 
I  desire  to  propound  to  Hobart  W.  Faulkner,  an  officer  of 
the  Valley  National  Bank,  Prescott,  Arizona,  and  to  C.  E. 
Lawrence,  Prescott,  Arizona. 

I  disclaim  being  negligent  or  lacking  in  diligence  in  rela¬ 
tion  to  the  evidence  of  this  irregularity  as  it  was  discov¬ 
ered  too  late  for  me  to  attend  the  hearing  to  refute  the  testi¬ 
mony  of  R.  B.  Westervelt. 

!  As  to  the  stock  subscription  of  $2,000.00,  your  Petitioner 
lias  newlv  discovered  evidence  not  available  at  the  time  of 
the  hearing,  now  publicly  known,  that  the  Witness  Wester¬ 
velt  was  probably  insolvent  when  his  representation  of  a 
conservative  net  worth  of  $20,000.00  was  made. 

I  quote  the  statements  of  the  Examiner  and  those  of  the 
Witness  upon  which  the  proof  of  the  $2000.00  being  avail¬ 
able  is  based:  Examiner’s  statement  in  his  Statement  of 
Facts  In  re:  Docket  No.  3797:  “The  $2000.00  stock 
413  subscription  shown  on  the  financial  statement  is  the 
subscription  of  Mr.  R.  B.  Westervelt,  an  attorney- 
at-law,  and  secretary  of  the  corporation,  who  acted  as  at¬ 
torney  for  the  corporation  and  has  paid  with  his  personal 
funds  all  expenses  incident  to  the  filing  and  prosecution  of 
this  application.  He  will  render  an  accounting  to  the  cor¬ 
poration  and  pay  into  the  Treasury  the  difference  between 
his  subscription  of  $2,000.00  and  the  expenses  incident  to 
the  filing  and  prosecution  of  this  application.  In  the  event 
it  be  necessary,  this  subscriber  is  ready,  able,  and  willing  to 
pay  into  the  Treasury  the  entire  $2,000.00  upon  demand.” 

I  quote  the  statement  of  the  Witness  reported  on  page  33 
of  the  transcript  in  answer  to  the  query  as  to  his  personal 
net  worth. 

Mr.  Westervelt:  “Oh,  I  would  say  that  conservatively 
my  net  worth  is  $20,000.00.” 

Examiner:  Net? 

Mr.  Westervelt:  Yes.” 

Examiner:  You  are  ready,  able  and  willing,  if  need  be 
to  pay  in  the  $2000.00,  if  it  is  necessary  to  put  this  station 
on  the  air  in  the  event  you  get  this  application  granted? 
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Mr.  Westervelt:  Les.” 

THE  ESTABLISHED  FACT  is  that  Mr.  Westervelt’s 

estate,  made  public  by  the  Superior  Court  of  Yavapai 

Countv  shows  him  to  have  been  insolvent  with  liabilities 
* 

in  excess  of  his  assets,  his  assets  being  appraised  at  $11,- 
251.64. 

I  know’  it  to  be  a  fact  that  he  did  not  pay  a  cent  for  the 
stock  issued  in  his  name  other  than  possibly  paying  rela¬ 
tively  small  expenses  incident  to  the  filing  and  prosecution 
of  the  application.  The  Court  records  disclose  R.  B.  West- 
ervelt  to  have  been  the  owner  of  one  share  of  stock  of  The 
Southwest  Broadcasting  Company  and  the  inventory  of 
his  accounts  do  not  show  any  money  due  or  owing  to  him 
by  the  Southwest  Broadcasting  Company.  To  the 
414  Commission  it  is  respectfully  stated  that,  the  proof 
of  the  financial  ability  of  the  Southwest  Broadcast¬ 
ing  Company  for  station  purposes  has  not  been  established 
in  accordance  with  actual  facts,  and  I  again  request  the 
opportunity  to  establish  the  actual  facts  by  the  newly  dis¬ 
covered  Evidence  by  means  of  depositions  safeguarding 
the  right  of  cross-examination  in  the  opposing  party. 

Exception  is  definitely  taken  to  the  statements  consti¬ 
tuting  the  third  paragraph  on  page  5  of  the  Statement  of 
Facts  and  Grounds  for  Decision,  namely : 

“Applicant  did  not  offer  any  evidence  as  to  his  individ¬ 
ual  financial  ability  but  did  offer  a  financial  statement  of 
the  Prescott  Courier,  Inc.  It  does  not  appear  just  what 
interest  the  applicant  has  in  the  Prescott  Courier,  Inc.” 

Basis  for  this  Exception:  The  Financial  Statement'  of 
Prescott  Courier,  Inc.  clearly  show’s  Total  Assets  of  $81,- 
768.42  and  Liabilities  of  $2,148.06  making  estimated  net 
w’ortli  $79,620.36.  This  statement  shows  Applicant’s  stock 
is  valued  at  $45,000.00  out  of  a  total  issue  amounting  to 
$45,400.00.  As  a  business  proposition  it  is  obvious  the 
Prescott  Courier,  Inc.  is  legally  responsible  for  the  liabili¬ 
ties  of  the  proposed  station  as  99.11%  of  the  stock  is  back 
of  the  obligations  of  W.  P.  Stuart. 

It  is  impressively  obvious  that  the  Commission  must  have 
failed  to  see  my  Explanation  of  my  holdings  in  Prescott 
Courier,  Inc.  else  the  astounding  statement  could  not  have 
been  made  that  “It  does  not  appear  just  w’hat  interest  the 
applicant  has  in  the  Prescott  Courier  Inc.” 
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Note:  My  financial  standing  is  clearly  revealed  by  the 
Statement  of  Prescott  Courier,  Inc.  which  I  swore  to  and 
attached  to  my  deposition  in  connection  with  which  my  at¬ 
torney,  Mr.  Crawford,  specifically  asked  the  attorney  for 
Southwest  Broadcasting  Company  “Have  you  any  ques¬ 
tions,  Mr.  Westervelt?”  and  to  which  he  received  the  reply, 
“No.” 

(See  Deposition  of  W.  P.  Stuart  with  Financial  State¬ 
ment  as  a  3  page  Exhibit  thereto  attached.) 

415  Exception  is  taken  to  the  implied  conclusion  of  the 
Commission  that  I  was  lacking  in  diligence  in  that 
the  newly  discovered  evidence  was  not  discovered,  but  could 
have  been,  by  reasonable  diligence  prior  to  the  trial  or 
hearing. 

The  two  main  grounds  upon  which  I  base  by  petition  for 
a  rehearing  and  review  are  misrepresentations  as  to  the 
financial  standing  of  the  Southwest  Broadcasting  Company, 
and  the  conduct  of  that  Applicant  in  excluding  my  attorney 
from  cross  examining  their  deponents. 

As  evidence  of  my  diligence  in  relation  to  both  of  those 
situations  I  quote  herewith  a  telegram  to  my  Washington 
attorney  sent  on  the  morning  of  the  hearing  which  was  my 
first  opportunity  to  inform  him  of  my  discovery  of  a  plan 
on  the  part  of  the  Southwest  Company  to  impress  the  Ex¬ 
aminer  by  a  telegram  or  letter  (which  it  developed  was  a 
telegram)  that  said  Company  had  funds  in  a  Prescott  bank 
which  I  then  knew  and  am  now  prepared  to  prove  and  am 
asking  the  opportunity  to  prove,  were  being  placed  there 
for  a  showing  of  a  bank  deposit  with  no  intention  of  leav¬ 
ing  such  funds  on  deposit  for  the  station  expense  purposes. 
I  quote  the  telegram  sent  my  Washington  attorney: 

Western  Union  Telegram  1936  Jun  5  PM  1 

CA602  36  XC=Prescott  Ariz  5  1023A 

I  question  availability  of  money  to  Southwest  for  financing 
stop  if  they  offer  evidence  of  financial  responsibility  by 
letter  or  telegram  at  hearing  today  try  to  get  an  adjourn¬ 
ment  to  investigate  representations  stop  this  is  impor- 
tant= 

The  record  indicates  that  my  attorney  succeeded  in  mak¬ 
ing  it  necessary  for  the  only  Witness  for  Southwest  Broad- 
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casting  Company  to  refer  to  the  anticipated  telegram  from 
the  bank  before  he  could  be  assured  of  there  being  an  ac¬ 
tual  deposit,  and  I  had  not  had  time  to  come  to  Washington 
to  refute  the  testimony  of  the  Witness  as  to  the  details  of 
the  deposit  and  to  establish  it  to  be  only  a  temporary  ar¬ 
rangement  for  the  benefit  of  the  Examiner,  which  I  have 
sought  previously  and  now  again  seek  the  privilege  of 
showing. 

The  second  ground,  that  of  my  Prescott  attorney  being 
prevented  from  cross-examining  Southwest’s  deponents, 
was  reported  to  my  Washington  attorney  by  an  airmail  let¬ 
ter  from  the  office  of  mv  Prescott  attornev,  Albert 
416  M.  Crawford,  said  letter  being  mailed  the  day  before 
the  hearing,  and  not  reaching  its  destination  until  a 
short  time  after  the  hearing  had  been  concluded.  Had  this 
letter  reached  Washington  in  time,  my  attorney  there  would 
have  been  informed  of  that  serious  impairment  of  my 
rights  as  an  opposing  Applicant  and  would  not  have  per¬ 
mitted  the  depositions  to  be  introduced  into  evidence  ex¬ 
cept  over  his  objection  that  cross  examination  had  been 
prevented.  It  is  true  that  the  depositions  were  permitted 
to  be  introduced  into  evidence  under  a  mistake  of  fact  that 
the  taking  of  the  depositions  had  been  regular,  and  the 
affidavit  as  to  the  irregularity  had  not  been  then  received, 
but  -was  in  transit  to  Washington  at  the  time  of  the  hearing. 

The  letter  referred  to  is  written  by  Favour  and  Baker, 
Attorneys  for  W.  P.  Stuart  in  association  with  Albert  M. 
Crawford,  reading  as  follows : 


Law  Offices  of 
Favour  &  Baker 
Prescott,  Arizona 

Alpheus  H.  Favour 
Arthur  G.  Baker 


June  4,  1936 


Albert  M.  Crawford 

Frank  Stollenwerck,  Esq. 
Attorney  at  Law 
704  National  Press  Building 
Washington,  D.  C. 
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Dear  Mr.  Stollenwerck : 

R.  B.  Westervelt,  Secretary  of  the  Southwest  Broadcast¬ 
ing  Company  and  a  local  attorney,  is  now  in  Washington 
to  attend  the  hearings  before  the  Federal  Communications 
Commission  in  regard  to  the  application  of  his  company 
pnd  in  opposition  to  the  application  of  Mr.  Stuart.  Yester¬ 
day,  Mr.  Westervelt  telegraphed  one  of  his  associates  and 
ye  saw  the  telegram,  which  in  substance  requested  that  his 
associates  deposit  $10,000  in  a  local  bank  to  the  credit  of 
the  corporation  on  the  day  that  the  hearings  are  to  be  held 
in  Washington,  and  that  the  bank  wire  Mr.  Westervelt  on 
the  day  of  the  hearing  that  the  fund  is  on  deposit.  The 
telegram  further  added  that  the  deposit  need  be  for  one 
day  only.  It  is  quite  obvious  that  the  purpose  of  this 
417  deposit  is  to  influence  the  commission  in  arriving  at 
a  conclusion  that  the  corporation  is  financially  re¬ 
sponsible  and  has  sufficient  funds  available  to  construct 
and  operate  a  station,  when,  as  a  matter  of  fact,  the  deposit 
will  not  be  bona  fide  and  will  not  be  subject  to  check  or 
draft  by  the  corporation,  and  after  the  hearing  will  be  im¬ 
mediately  withdrawn  and  returned  to  the  real  owners. 

While  we  have,  as  mentioned  above,  seen  the  telegram 
and  have  information  which  is  reliable,  we  of  course  do 
pot  wish  to  have  ourselves  or  our  informant  drawn  into  the 
controversy,  and  we  request  that  you  protest  us  fully  in 
this  matter.  However,  you  might  interrogate  Mr.  Wester¬ 
velt  before  the  Commission  as  to  the  source  of  the  funds 
and  other  pertinent  facts  which  you  can  no  doubt  draw 
from  him  with  this  information  as  the  basis. 

We  also  enclose  an  affidavit  regarding  the  taking  of  the 
depositions  in  behalf  of  the  corporation  and  the  failure  to 
give  Mr.  Stuart’s  attorney  notice  of  the  continuances. 

Very  truly  yours, 

(Signed)  FAVOUR  &  BAKER 

AMC  :VC 
Enc. 

Airmail 

The  affidavit  enclosed  in  the  above  letter  reads  as  fol¬ 
lows: 
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Affidavit 

State  of  Arizona 

County  of  Yavapai  ss: 

Albert  M.  Crawford,  being  first  duly  sworn,  upon  oath, 
deposes  and  says : 

That  he  is  the  duly  appointed,  qualified  and  acting  at¬ 
torney  for  W.  P.  Stuart  in  the  matter  of  his  application  for 
permit  for  license  to  operate  a  broadcasting  station 
418  in  Prescott,  Yavapai  County,  Arizona,  which  appli¬ 
cation  is  designated  as  File  No.  B5-P-866,  Docket 
No.  3906,  in  the  office  of  the  Federal  Communications  Com¬ 
mission,  Washington,  D.  C. 

Affiant  further  states  that  pursuant  to  the  said  employ¬ 
ment  and  in  accordance  with  the  notice  of  taking  the  depo¬ 
sitions  of  certain  witnesses  in  behalf  of  the  applicant  South¬ 
west  Broadcasting  Company,  whose  application  is  desig¬ 
nated  as  File  No.  B5-P-865,  Docket  No.  3797  in  the  office  of 
the  Federal  Communications  Commission,  Washington, 
D.  C.,  wherein  the  taking  of  said  depositions  was  noticed 
to  be  taken  before  Geneva  McNeely,  a  Notary  Public,  in 
Room  26,  in  the  Bank  of  Arizona  Building,  Prescott,  Ari¬ 
zona,  commencing  on  the  18th  day  of  May  1936,  at  the  hour 
of  10:00  o’clock,  a.  m.  on  that  day,  he  did  at  said  hour  of 
10:00  o’clock,  a.  m.  on  that  day,  appear  before  the  said 
Geneva  McNeely  that  affiant  was  appearing  as  attorney  for 
and  on  behalf  of  W.  P.  Stuart  in  the  taking  of  said  deposi¬ 
tions,  and  affiant  further  inquired  of  the  aforesaid  Geneva 
McNeely  if  the  depositions  were  to  be  taken  at  the  time 
and  place  set  forth  in  the  above  described  notice,  and  affi¬ 
ant  was  informed  by  said  Geneva  McNeely  that  the  taking 
of  the  depositions  had  not  yet  begun. 

Affiant  further  states  that  he  was  present  in  the  office 
of  R.  B.  Westervelt,  attorney  for  Southwest  Broadcasting 
Company,  in  Room  44,  the  Bank  of  Arizona  Building,  Pres¬ 
cott,  Arizona,  at  the  aforesaid  time,  to-wit,  10:00  o’clock 
a.  m.  on  the  18th  day  of  May,  1936,  which  said  Room  44  is 
the  room  now  occupied  by  R.  B.  Westervelt  on  the  18th  day 
of  May,  1936,  and  advised  said  R.  B.  Westervelt  that  affiant 
was  appearing  as  attorney  for  and  on  behalf  of  W.  P. 
Stuart  in  the  matter  of  taking  of  the  said  depositions. 
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Affiant  further  states  that  no  depositions  were 

419  taken  beginning  at  the  hour  of  10:00  o’clock  a.  in. 
on  the  18th  day  of  May,  1936,  or  at  any  other  hour 

on  said  day  and  no  notice  of  continuance  was  given  to  the 
affiant,  although  the  affiant  from  time  to  time  throughout 
the  said  18th  day  of  May,  1936,  contacted  and  conferred 
with  the  said  Geneva  McNeely  and  requested  information 
as  to-  the  time  and  place  of  the  taking  of  said  depositions, 
and  that  no  notice  was  ever  served  upon  the  affiant  of  the 
taking  of  any  depositions  at  any  other  time  or  any  other 
date  after  the  aforesaid  time,  to-wit,  at  the  hour  of  10:00 
o  ’clock  a.  m.  on  the  ISth  day  of  May,  1936. 

(signed)  ALBERT  M.  CRAWFORD 

Subscribed  and  sworn  to  before  me  this  4  dav  of  June, 
A.  D.  1936. 

(signed)  VERA  VOGE 
i  Notary  Public 

Note:  A  telegram  the  date  of  the  hearing  with  an  air¬ 
mail  letter  sent  the  day  before  does  not  indicate  lack  of 
diligence  in  an  effort  to  inform  Washington  of  the  irregu¬ 
lar  conditions.  It  was  simply  an  unfortunate  delay  not 
affecting  the  fraud  but  impairing  the  revelation  of  it. 

As  a  further  basis  for  the  irregularity  of  the  procedure 
tho  statement  of  the  witness  Westervelt  is  herewith  quoted 
as  to  the  date  when  the  depositions  for  Southwest  Broad¬ 
casting  Company  were  begun  to  be  taken.  I  quote  the  pro¬ 
cedure  at  the  hearing  as  reported  at  page  3  of  the  tran¬ 
script  which  contains  the  statement  of  Witness  that  the 
depositions  were  started  on  the  18tli  of  May,  1936. 

Mr.  Fisher:  At  this  time,  your  Honor,  on  behalf  of  the 
applicant  in  Docket  No.  3797  I  would  like  to  introduce  de¬ 
positions  taken  in  conformity  with  the  Commission’s  order 
at  Prescott,  Arizona,  taken  on  the  28th  day  of  May  1936 
received  back  at  the  Commission  on  June  1,  1936  last  Mon¬ 
day,  and  ask  at  this  time  that  these  two  copies  be  admitted 
into  the  evidence,  with  the  usual  objections  as  to  any 

420  hearsay  or  irrelevant  matters. 

Mr.  StoJlenwerck:  Mr.  Examiner,  I  would  like  to 

have  Mr.  Fisher  enlighten  me.  I  had  the  information  that 

thev  were  to  be  taken  on  the  18th. 

* 
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Mr.  Westervelt:  That  is  right.  Mr.  Fisher  said  on  the 
28th.  We  started  on  the  18th. 

Mr.  Stollenwerck:  The  date  is  in  accordance  with  the 
order,  I  take  it. 

Mr.  Fisher:  You  started  on  the  18th? 

Mr.  Westervelt:  Yes 

Mr.  Fisher:  We  will  correct  that  to  the  18tli  instead  of 
the  28th. 

Mr.  Stollenwerck:  Ours  was  on  the  28th  and  I  under¬ 
stood  this  was  10  days  prior  to  ours. 

Mr.  Westervelt:  That  is  correct. 

Mr.  Stollenwerck:  There  are  no  objections  except  the 
usual  objections  as  to  materiality,  relevancy  and  compe¬ 
tency. 

The  Examiner:  Immaterial,  irrelevant  and  incompetent 
matter  will  not  be  considered.  Otherwise  the  depositions 
will  be  admitted. 

The  purpose  of  the  above  quotation  is  to  indicate  the  cir¬ 
cumstances  under  which  the  depositions  were  taken  and  the 
emphasis  placed  by  the  witness  upon  the  date  when  the 
depositions  were  authorized  to  be  taken,  whereas  inspec¬ 
tion  of  the  depositions  reveals  none  were  taken  on  the  18th, 
and  I  know  it  to  be  a  fact  that  mv  attorney,  A.  M.  Crawford 
was  prevented  from  cross  examining  the  witnesses  and  the 
depositions  were  not  begun  to  be  taken  on  May  18th.  I  fur¬ 
ther  know  that  no  notice  of  the  taking  of  any  deposition 
was  received  by  me  or  by  my  attorney  and  that  the  deposi¬ 
tions  were  taken  on  random  dates  and  as  late  as  May  28, 
1936  as  the  dates  on  said  depositions  now  in  the  files  of  the 
Commission  indicate. 

I  know  that  the  right  of  cross  examination  of  deponents 
is  a  cardinal  principle  of  the  law  and  that  the  opportunity 
to  cross  examine  the  deponents  of  Southwest  Broadcasting 
Company  prevented  questions  being  asked  which  would 
have  forced  admissions  of  financial  irresponsibility  from 
the  deponent  stock  holders,  a  number  of  whom  I 
421  know  are  men  of  small  means  and  incapable  of  pro¬ 
ducing  substantial  sums  of  money. 

The  record  shows  a  petition  was  filed  on  my  behalf  to 
suppress  the  depositions  taken  without  cross  examination 
by  my  attorney.  It  further  shows  conflicting  affidavits  as 
to  the  conditions  under  which  such  cross  examination  did 
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not  take  place,  but  there  is  no  evidence  of  any  actual  cross 
examination.  The  newly  discovered  evidence  is  not  in¬ 
tended  solely  for  the  purpose  of  contradicting  testimony 
in  the  record,  but  is  intended  to  establish  the  fact  that  fraud 
has  been  practiced  on  the  Commission.  Where  testimony 
in  the  record  is  contradicted  such  is  an  inescapable  result 
of  the  conflict  between  truth  and  falsity.  It  is  my  purpose 
to  prove  to  the  Commission  that  actual  fraud  has  been 
perpetrated  and  it  is  my  belief  that  careful  consideration 
by  the  Commission  of  the  entire  situation  in  the  light  of 
the  whole  truth  would  cause  the  Commission  to  change  its 
ruling. 

It  is  submitted  that  small  differences  in  plans  as  to  the 
service  to  be  rendered  by  either  applicant,  since  neither 
has  had  broadcasting  experience  and  each  plans  to  operate 
by  the  employment  of  an  efficient  staff,  can  not  properly 
be  held  important  in  comparison  to  the  issue  of  misrepre¬ 
sentation  and  fraud  which  is  the  basis  for  this  petition. 
The  record  shows  I  am  prepared  to  employ  competent  per¬ 
sons  who  will  render  efficient  service,  and  the  facilities  I 
control  for  news  programs  make  my  ability  to  serve  the 
public  interest  obvious.  The  Examiner  found  me  legally, 
technically  and  financially  qualified,  and  I  ask  a  rehearing 
for  the  purpose  of  enabling  each  applicant  to  supply  actual 
facts  free  from  any  evidence  of  misrepresentation.  I 
strongly  reiterate  mv  conviction  that  a  rehearing  will  re- 
suit  in  the  actual  truth  being  revealed  and  a  very  reason¬ 
able  ground  for  a  reversal  of  the  Commission’s  decision. 

WHEREFORE:  Your  Petitioner  prays  that  the  Com¬ 
mission  will  rescind  and  hold  as  naught  its  order  dated  De¬ 
cember  1,  1936  and  will  grant  a  rehearing  of  the  applica¬ 
tion  of  W.  P.  Stuart,  Docket  3906  and  of  Southwest 
422  Broadcasting  Company,  Docket  3797  to  the  end  that 
a  full  and  complete  disclosure  of  the  exact  truth  may 
be  made  and  the  public  interest  thereby  will  be  served. 

Respectfully  submitted, 
i  W.  P.  STUART 
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Verification 

State  of  Arizona, 

County  of  Yavapai,  ss. 

W.  P.  Stuart,  being  first  duly  sworn,  on  oath,  deposes 
and  says : 

That  he  is  the  petitioner  above  named ;  that  he  has  read 
the  foregoing  Petition  and  the  statements  therein  made  are 
true  of  his  own  personal  knowledge  except  such  statements 
as  are  made  on  information  and  belief,  and  as  to  such  state¬ 
ments  he  believes  them  to  be  true. 

W.  P.  STUART 

Subscribed  and  sworn  to  before  me  this  11th  day  of  Feb- 
ruarv,  A.  D.  1937. 

FLORENCE  E.  GENTRY 
(Seal)  Notary  Public. 

My  commission  expires :  Feb.  25,  1940 

423  Before  the 

Federal  Communications  Commission 
Washington,  D.  C. 

Docket  No.  3797 

In  the  Matter  of 

Southwest  Broadcasting  Company,  Prescott,  Arizona. 
For  Construction  Permit, 
and 

Docket  No.  3906 

W.  P.  Stuart,  Prescott,  Arizona. 

For  Construction  Permit. 

Submitted  November  13,  1936  Decided  January  12,  1937 

Affidavit 

State  of  Arizona, 

County  of  Yavapai ,  ss. 

Albert  M.  Crawford,  being  first  duly  sworn,  on  oath,  de¬ 
poses  and  says: 

That  he  is  one  of  the  duly  appointed,  qualified  and  acting 
attorneys  for  W.  P.  Stuart  in  the  matter  of  the  application 
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for  permit  for  license  to  operate  a  broadcasting  station  in 
Prescott,  Yavapai  County,  which  application  is  designated 
as  file  No.  B5-P-866,  Docket  No.  3906,  in  the  office  of  the 
Federal  Communications  Commission,  Washington,  D.  C. 

Affiant  states  that  heretofore,  and  in  this  matter,  and 
under  date  of  the  4th  day  of  June,  A.  D.  1936,  affiant 
424  made  and  executed  an  affidavit,  original  of  which  is 
now  on  file  in  the  above  entitled  matter  wherein  the 
affiant  stated,  among  other  things,  that  he  had  not  been 
served  with  notice  of  the  postponement  or  continuation  of 
the  matter  of  the  taking  of  depositions  for  and  in  behalf 
and  in  support  of  the  application  of  Southwest  Broadcast¬ 
ing  Company  from  the  18th  day  of  May,  1936. 

i  Affiant  re-affirms  the  statements  therein  made  and  fur¬ 
ther  states  he  was  never  served  with  any  notice  of  the  tak¬ 
ing  of  the  depositions  on  behalf  of  the  Southwest  Broad¬ 
casting  Company  at  any  other  time  than  commencing  on 
the  18th  day  of  May,  1936,  at  the  hour  of  10:00  o’clock,  or 
notice  of  any  postponement  or  continuance  of  the  taking 
of  the  said  depositions,  and  that  affiant  was  unaware  that 
depositions  were  taken  at  any  time,  and  that  affiant’s  first 
knowledge  of  the  taking  of  the  depositions  was  acquired  on 
ov  about  the  4th  day  of  June,  1936,  upon  which  date  the 
affiant  immediately  executed  the  above  referred  to  affidavit 
now  on  file  in  the  office  of  the  Federal  Communications 
Commission,  and  immediately  forwarded  the  same  by  air¬ 
mail  to  Honorable  Frank  P.  Stollenwerck,  attorney  for  said 
W.  P.  Stuart,  in  Washington,  D.  C. 

iThat  affiant  is  informed  and  believes  that  the  said  affi¬ 
davit  was  received  in  Washington,  D.  C.  and  filed  with  the 
Federal  Communications  Commission  after  the  date  of 
the  hearing  on  the  applications  herein,  and  affiant  further 
states  that  it  was  impossible  to  have  furnished  this  evidence 
to  the  Commission  at  any  earlier  date  or  in  time  for  the 
hearing  on  June  5th,  1936. 

ALBERT  M.  CRAWFORD 

Subscribed  and  sworn  to  before  me  this  11th  day  of  Feb¬ 
ruary,  A.  D.  1937. 

My  commission  expires  September  6th,  1939. 

VERA  VOGE 

(Seal)  Notary  Public. 
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425  Before  the 

Federal  Communications  Commission 
Washington,  D.  C. 

Affidavit  of  Service 

District  of  Columbia,  55. 

Personally  appeared  before  me,  a  Notary  Public,  Frank 
Stollenwerck  who  being  duly  sworn  deposed  and  said  he  has 
sent  by  registered  mail,  postage  prepaid,  a  copy  of  the  fore¬ 
going  Petition  together  with  the  Affidavit  thereto  attached 
to  the  attorneys  of  The  Southwest  Broadcasting  Company, 
the  only  respondent  named  in  the  notice  of  hearing  on  the 
application  of  W.  P.  Stuart. 

FRANK  STOLLENWERCK 

Subscribed  and  sworn  to  before  me  this  15th  day  of 
Februarv,  1937 

CATHARINE  S.  WILTON 

(Seal)  Notary  Public,  D.  C. 

My  commission  expires  May  31,  1938. 

426  Received  Federal  Communications  Commission  Mail 
and  Files  Section  1937  Feb  17  AM  8 :54 

Federal  Communications  Commission  Feb  16  1937  Office 
of  Secretary 
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Federal  Communications  Commission 
Washington,  D.  C. 

Docket  No.  3906 

In  Re  Application  of : 

W.  P.  Stuart 
Prescott,  Arizona 

For:  Construction  Permit 
Requested  Assignment : 

Frequency . 

Power . 

Hours  of  operation, 


.  1500kc 
.100  watts 
Unlimited 
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In  Connection  With 
Docket  No.  3797 

Application  of: 

Southwest  Broadcasting  Company 
Prescott,  Arizona 
For:  Construction  Permit 

Requested  Assignment : 

Frequency . 1500kc 

Power . 100  watts,  250  watts-LS 

Hours  of  operation . Unlimited 

Petition  to  Deny  Rehearing  and  Review  of  Commission’s 

Order . 

Comes  now,  the  Southwest  Broadcasting  Company,  ap¬ 
plicant  for  a  new  station  at  Prescott,  Arizona,  by  its  attor¬ 
ney,  Ben  S.  Fisher,  and  respectfully  petitions  your  honor¬ 
able  body  to  deny  the  Petition  for  Rehearing  and  Review 
filed  by  W.  P.  Stuart  of  Prescott,  Arizona. 

In  support  of  this  request,  it  is  respectfully  shown : 

On  July  20, 1930,  IF.  P.  Stuart  filed  exceptions  to  Exam¬ 
iner’s  Report  1-245,  excepting  chiefly  to  the  financial  quali¬ 
fications  of  the  Southwest  Broadcasting  Company  to  con¬ 
struct  and  operate  a  radio  station  at  Prescott,  Arizona. 
Together  with  these  exceptions  was  also  included  a  request 
that  the  case  be  remanded  to  the  Examiner  for  further 
hearing. 

On  July  25,  1936,  a  supplementary  petition  ivas  filed  hy 
IF.  P.  Stuart  containing  a  similar  request.  With  this  peti¬ 
tion  were  also  associated  numerous  affidavits  all  of  which 
were  irrelevant  and  objectionable. 

On  October  22.  1936,  IF.  P.  Stuart  again  petitioned  and 
requested  that  oral  argument  on  the  above-mentioned  ap¬ 
plication  be  cancelled  and  that  the  case  be  remanded  to  an 
Examiner  for  further  hearing.  This  request  was  again  ob¬ 
jected  to  by  your  petitioner  on  the  ground  that  such  request 
was  not  well-taken  and  that  it  was  made  for  the  sole  pur¬ 
pose  of  delaying  Commission  decision. 

On  October  30, 1936,  your  honorable  body,  after  full  con¬ 
sideration,  denied  the  petition  of  W.  P.  Stuart  requesting 
cancellation  of  oral  argument  and  the  remanding  of  the 
case  to  an  Examiner. 

Following  oral  argument,  your  honorable  body  issued 
its  Statement  of  Facts  and  entered  its  final  order  grant- 
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ing  the  application  of  the  Southwest  Broadcasting  Company 
and  denied  the  application  of  W.  P.  Stuart. 

427  It  is  the  contention  of  the  Southwest  Broadcast¬ 
ing  Company  that  the  record  in  this  case  is  clear  and 
that  all  of  the  exceptions  noted  in  the  above-mentioned 
petition  for  rehearing  and  review  could  have  been  brought 
out  at  the  time  of  the  hearing,  had  the  applicant,  W.  P. 
Stuart,  exercised  due  diligence. 

Your  petitioner  hereby  states  that  the  sum  of  money  re¬ 
ferred  to  in  the  W.  P.  Stuart  petition  was  on  deposit  in  a 
bank  in  Prescott,  Arizona  at  the  time  of  the  hearing  and 
that  the  same  money  is  at  present  on  deposit  in  a  bank 
in  Prescott,  Arizona  and  that  the  said  money  will  remain 
on  deposit.  Also  that  any  sum  necessary  to  secure,  con¬ 
struct  and  operate  the  proposed  station  will  be  used  from 
the  said  money  for  that  specific  purpose.  That  if  the  sum 
on  deposit  does  not  fully  cover  the  cost  of  constructing  the 
proposed  station,  adequate  finances  are  available  in  addi¬ 
tion  to  this  sum  and  will  be  used,  if  necessary,  as  was  shown 
by  the  testimony  in  this  hearing. 

All  questions  raised  by  the  petition  of  of  W.  P.  Stuart  for 
rehearing  and  review  have  already  been  carefully  consid¬ 
ered  and  finally  decided  by  your  honorable  body.  There  is 
nothing  in  the  above-mentioned  petition  that  in  any  degree 
satisfies  the  requirements  of  a  Petition  for  Rehearing  un¬ 
der  Section  106.31  of  the  Commission’s  Rules  of  Practice 
and  Procedure.  There  is  no  showing  that  any  new  or  addi¬ 
tional  material  evidence  has  been  discovered  which  the  ap¬ 
plicant,  W.  P.  Stuart,  after  due  diligence,  could  not  have 
known  at  the  time  of  the  original  hearing  and  there  is  noth¬ 
ing  contained  in  the  above-mentioned  petition  which  has 
not  dready  been  considered  by  your  honorable  body.  It  is, 
therefore,  respectfully  requested  that  the  said  petition  for 
rehearing  be  denied  immediately. 

Respectfully  submitted, 

SOUTHWEST  BROADCASTING  COMPANY 
By  BEN  S  FISHER,  Attorney 
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Washington, 

District  of  Columbia ,  ss: 

Ben  S.  Fisher,  being  first  duly  sworn  upon  his  oath  de¬ 
poses  and  says  that  he  is  attorney  for  the  Southwest  Broad¬ 
casting  Company,  applicant  for  a  new  station  at  Prescott, 
Arizona  and  that  the  facts  stated  in  the  foregoing  Petition 
are  true  and  correct  to  the  best  of  his  personal  knowledge 
and  belief  and  that  he  has  this  day  served  a  copy  of  this 
Petition  upon  all  interested  parties  by  registered  mail. 

BEN  S.  FISHER 

Subscribed  and  sworn  to  before  me  this  16th  day  of  Feb¬ 
ruary,  1937. 

CELESTE  FORD  QUISENBERRY 
(Seal)  Notary  Public >  D.  C. 

My  Commission  Expires  Sept.  1,  1941 

428  Received  Federal  Communications  Commission 
Mail  and  Files  Section  1937  Feb  25  AM  11:48 
Federal  Communications  Commission  Feb  25  1937 
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Received  Feb  25  1937  Docket  Section 
Received  Feb  26  1937 

Federal  Communications  Commission 
Washington,  D.  C. 

Docket  No.  2906 

In  Re  Application  of : 

AY.  P.  Stuart 
Prescott,  Arizona 
For:  Construction  Permit 

and 

Docket  No.  3797 

In  Re  Application  of : 

Southwest  Broadcasting  Company 
Prescott,  Arizona 
For  Construction  Permit 
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Supplemental  Petition 

To  the  Honorable  Federal  Communications  Commission: 

Comes  your  Petitioner,  W.  P.  Stuart,  and  files  this  Peti¬ 
tion  as  supplemental  to  his  Petition  For  Rehearing  and 
Review  of  the  Order  Granting  the  Application  of  South¬ 
west  Broadcasting  Company,  and  Denying  the  Application 
of  W.  P.  Stuart  filed  February  15,  1937  praying  that  the 
Commission  hold  for  naught  its  Order  dated  December  1, 
1936,  and  grant  a  rehearing  of  the  above  applications. 

This  Supplemental  Petition  is  filed  Because: 

Petitioner  is  in  possession  of  newly  discovered  evidence 
indicating  additional  irregularity  in  the  taking  of  the  dep¬ 
ositions  of  Southwest  Broadcasting  Company,  said  evi¬ 
dence  being  in  the  form  of  an  affidavit  executed  February 
20,  1937  by  Geneva  McNeely,  the  Notary  Public  before 
whom  such  depositions  were  taken,  said  affidavit  being 
hereto  attached  and  marked  Exhibit  A. 

Note:  The  original  of  this  Affidavit  was  filed  with  the 
Commission,  February  23,  1936  and  is  available  to  authen¬ 
ticate  the  accuracy  of  the  copy  herewith.  On  said  date  the 
Commission  released  Mimeograph  20102  authorizing  the 
extension  of  the  effective  date  of  the  Order  of  December  1, 
1936  to  March  16,  1937. 

It  is  respectfully  submitted  that  the  affidavit  embodied  in 
Exhibit  A  herewith  is  in  direct  conflict  with  the  identical 
statement  included  in  the  Notary’s  certificate  to  each  of 
twenty  three  depositions  submitted  by  Southwest  Broad¬ 
casting  Company  in  Docket  3797,  said  statement  being  as 
follows:  “A.  M.  Crawford,  having  been  notified,  but  fail¬ 
ing  to  appear.” 

Reference  is  made  to  the  statements  that  no  written  no¬ 
tice  was  given  Albert  M.  Crawford  “of  the  continuance  of 
the  taking  of  the  depositions”,  or  “any  notice  of  the  taking 
of  the  depositions”  on  the  dates,  respectively;  May 
429  25th,  May  26th,  May  27th  and  May  28th  on  which 

dates  altogether  twenty  three  depositions  were 

taken. 

The  only  deposition  of  which  the  Notary  states  Albert 
M.  Crawford  was  notified  wTas  that  taken  at  4:00  o’clock 
p.  m.  May  22nd.  The  record  shows  one  deposition  was 
taken  at  3 :30  p.  m.  that  day  concerning  which  no  reference 
is  made  to  Albert  M.  Crawford  having  been  notified. 
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Wherefore:  Your  Petitioner  prays  that,  responsive  to 
the  numerous  irregularities  pointed  out  by  your  Petitioner 
together  with  the  admittedly  irregular  procedure  followed 
by  the  Notary  Public  before  w’hom  the  depositions  of  the 
Southwest  Broadcasting  Company  were  taken,  your  Hon¬ 
orable  Commission  reconsider  the  Order  of  December  1, 
1936  and  grant  the  application  of  W.  P.  Stuart,  who  has 
been  found  qualified  by  the  Examiner  to  construct  and  op¬ 
erate  the  proposed  station;  or  in  the  event  his  application 
on  the  showing  made  be  not  granted  that  a  rehearing  be 
granted  that  justice  may  be  done  in  the  premises. 

Respectfully  submitted ; 

W.  P.  STUART 

FRANK  STOLLENWERCK,  Attorney 
District  of  Columbia,  ss: 

Frank  Stollenwerck,  being  first  duly  sworn  upon  his 
oath  deposes  and  says  that  he  is  attorney  for  W.  P.  Stuart, 
applicant  for  a  new  station  at  Prescott,  Arizona  and  that 
the  facts  stated  in  the  foregoing  Petition  are  true  and  cor¬ 
rect  to  the  best  of  his  personal  knowledge  and  belief  and 
that  he  this  day  served  a  copy  of  this  Petition  by  registered 
mail,  together  with  the  affidavit  thereto  attached,  to  the 
attorneys  of  the  Southwest  Broadcasting  Company,  the 
only  respondent  named  in  the  notice  of  hearing  on  the  ap¬ 
plication  of  W.  P.  Stuart. 

FRANK  STOLLENWERCK 

Subscribed  and  sworn  to  before  me  this  25th  day  of  Feb- 
ruarv,  1937 

CATHARINE  S.  WILTON 

($eal)  Notary  Public ,  D.  C. 

Mv  commission  expires  May  31,  1938. 
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430  Exhibit  A 

Before  the 

Federal  Communications  Commission 
Washington,  D.  C. 

Docket  No.  3797 

In  the  Matter  of 

Southwest  Broadcasting  Company,  Prescott,  Arizona. 

For  Construction  Permit, 
and 

Docket  No.  3906 

W.  P.  Stuart,  Prescott,  Arizona. 

For  Construction  Permit. 

Affidavit 

State  of  Arizona, 

County  of  Yavapai ,  ss: 

Geneva  McNeely,  being  first  duly  sworn,  on  oath,  de¬ 
poses  and  says: 

That  she  is  the  identical  person  named  as  the  Notary 
Public  before  whom  depositions  on  behalf  of  the  appli¬ 
cant,  Southwest  Broadcasting  Company,  were  noticed  to 
be  taken,  under  file  No.  B5-P-865,  Docket  No.  3797,  at  Room 
26  in  The  Bank  of  Arizona  Building,  Prescott,  Arizona,  on 
the  18th  day  of  May,  1936,  at  10 :00  o  ’clock  a.  m.  on  said  day, 
and  that  she  is  the  identical  Geneva  McNeely  who  made 
certificates  as  said  Notary  on  each  of  the  depositions  on 
file  with  the  Federal  Communications  Commission 

431  in  the  matter  of  the  application  of  the  Southwest 
Broadcasting  Company. 

Affiant  further  states  that  at  the  hour  of  10:00  o’clock 
a.  m.  on  the  18th  day  of  May,  1936,  Albert  M.  Crawford, 
known  to  this  affiant,  appeared  before  the  affiant  and  noti¬ 
fied  said  affiant  that  he,  Albert  M.  Crawford,  was  appear¬ 
ing  as  attorney  for  and  on  behalf  of  W.  P.  Stuart  in  the 
taking  of  said  depositions,  and  that  said  Albert  M.  Craw¬ 
ford  inquired  of  affiant  if  the  depositions  were  to  be  taken 
at  the  time  and  place  set  forth  in  the  notice.  At  that  time 
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and  place  the  affiant  informed  Albert  M.  Crawford  that 
the  taking  of  the  depositions  had  not  yet  begun.  Affiant 
further  states  that  throughout  the  course  of  the  day  of 
May  18th,  1936,  upon  numerous  occasions,  Albert  M.  Craw¬ 
ford  appeared  before  her  and  requested  information  as  to 
the  taking  of  the  depositions,  and  in  each  instance  affiant 
informed  said  Albert  M.  Crawford  that  the  taking  of  the 
depositions  had  not  begun. 

Affiant  further  states  that  no  depositions  were  taken  on 
the  18th  day  of  May,  1936,  beginning  at  10:00  o’clock  a.  m. 
or  at  any  other  time,  on  said  day,  and  that  no  written  notice 
of  continuance  of  said  taking  of  depositions  from  the  18th 
day  of  May,  1936,  to  any  other  hour  or  day,  was  made  and 
entered  in  said  matter  by  this  affiant,  and  no  notice  of  con¬ 
tinuance  was  served  upon  said  Albert  M.  Crawford  by  this 
affiant. 

,  Affiant  further  states  that  no  depositions  were  taken  on 
the  19th  day  of  May,  1936,  nor  was  any  written  no- 
432  tice  of  a  continuance  from  the  said  19th  day  of  May, 
1936,  to  any  other  day,  made  and  entered  or  served 
upon  said  Albert  M.  Crawford  by  this  affiant. 

Affiant  further  states  that  no  depositions  were  taken  on 
the  20th  day  of  May,  1936,  nor  was  any  written  notice  of 
a  continuance  from  the  said  20th  day  of  May,  1936,  to  any 
other  day,  made  and  entered  or  served  upon  said  Albert  M. 
Crawford  by  this  affiant. 

Affiant  further  states  that  no  depositions  were  taken  on 
the  21st  day  of  May,  1936,  nor  was  there  any  written  notice 
of  a  continuance  from  the  said  21st  day  of  May,  1936,  to 
any  other  day,  made  and  entered  or  served  upon  said  Al¬ 
bert  M.  Crawford  by  this  affiant. 

I  Affiant  further  states  that  on  the  22nd  day  of  May,  1936, 
at  the  hour  of  4:00  o’clock  p.  m.,  affiant  notified  said  Albert 
M.  Crawford,  orally,  that  depositions  would  be  taken  on  be¬ 
half  of  the  Southwest  Broadcasting  Company,  and  said 
Albert  M.  Crawford  replied  to  the  affiant  in  substance  “all 
right  ’  ’. 

That  no  written  notice  of  continuance  of  taking  of  said 
depositions  from  the  18th  day  of  May,  1936,  to  the  said 
22nd  day  of  May,  1936,  or  to  any  other  date,  was  ever  made 
and  entered  in  this  matter  by  this  affiant  and  served  upon 
said  Albert  M.  Crawford  by  this  affiant. 
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Affiant  further  states  that  after  the  conclusion  of  the  tak¬ 
ing  of  the  depositions  on  the  22nd  day  of  May,  1936,  no  writ¬ 
ten  notice  of  the  continuance  of  the  taking  of  said  deposi¬ 
tions  to  any  other  day  from  either  the  18th  day  of 

433  May,  1936,  or  from  the  22nd  day  of  May,  1936,  or  to 
any  other  time  on  said  May  22nd,  1936,  or  any  other 

day,  was  ever  made  and  entered  and  given  to  the  said  Al¬ 
bert  M.  Crawford,  xxxxxxxxxxxxxxxx  by  this  affiant. 

(Signed)  Geneva  McNeely 

Affiant  further  states  that  no  depositions  were  taken  on 
the  23rd,  and  the  24th  days  of  May,  1936,  and  that  no  writ¬ 
ten  notice  was  given  by  this  affiant  to  said  Albert  M.  Craw¬ 
ford,  of  the  continuance  of  the  taking  of  said  depositions 
to  any  subsequent  date. 

Affiant  further  states  that  depositions  were  taken  on  the 
25th  day  of  May,  1936,  but  affiant  states  that  no  written  no¬ 
tice  was  given  by  this  affiant  to  Albert  M.  Crawford  of  the 
continuance  of  the  taking  of  the  depositions  to  that  date  or 
any  notice  of  the  taking  of  depositions  on  that  date. 

Affiant  further  states  that  depositions  were  taken  on  the 
26th  day  of  May,  1936,  but  affiant  states  that  no  written 
notice  was  given  by  this  affiant  to  Albert  M.  Crawford  of 
the  continuance  of  the  taking  of  the  depositions  to  that 
date  or  any  notice  of  the  taking  of  depositions  on  that  date. 

Affiant  further  states  that  depositions  were  taken  on  the 
27th  day  of  May,  1936,  but  affiant  states  that  no  written 
notice  was  given  by  this  affiant  to  Albert  M.  Crawford  of 
the  continuance  of  the  taking  of  the  depositions  to  that  date 
or  any  notice  of  the  taking  of  depositions  on  that  date. 

Affiant  further  states  that  depositions  were  taken 

434  on  the  28th  day  of  May,  1936,  but  affiant  states  that 
no  written  notice  was  given  by  this  affiant  to  Albert 

M.  Crawford  of  the  continuance  of  the  taking  of  the  deposi¬ 
tions  to  that  date  or  any  notice  of  the  taking  of  depositions 
on  that  date. 

(Signed)  GENEVA  MCNEELY 

Subscribed  and  sworn  to  before  me  this  20th  day  of  Feb¬ 
ruary,  A.  D.  1937. 

My  commission  expires  Sept.  6, 1939 

(Signed)  VERA  VOGE 

(Seal)  Notary  Public 
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435  Copy- 

Minutes  of  the 

i  Federal  Communications  Commission 

(Broadcast  Division) 

Minute  #467 
February  23,  1937 
10:30  A.M. 

present:  Commissioners  Sykes,  Chairman,  Case  and  Prall. 

****** 

Hearing  Docket 

The  Broadcast  Division  directed  that  the  effective  date 
of  its  order  of  December  1, 1936,  in  granting  the  application 
of  Southwest  Broadcasting  Company,  Prescott,  Arizona,  for 
construction  permit,  Docket  No.  3797,  and  denying  the  ap¬ 
plication  of  W.  P.  Stuart,  Prescott,  Arizona,  Docket  No. 
3906,  be  extended  to  March  16,  1937.  (Examiner’s  Report 
No.  1-245). 

****** 

JOHN  B.  REYNOLDS, 
Acting  Secretary. 

436  Endorsed:  Federal  Communications  Commission 
Feb  27  1937  Office  of  Secretary 

Endorsed :  Received  Mar  1  1937  Docket  Section. 

Federal  Communications  Commission 
Washington,  D.  C. 

Docket  No.  3906 

In  Re  Application  of : 

W.  P.  Stuart,  Prescott,  Arizona 
For :  Construction  permit 

and 

Docket  No.  3797 

In  Re  Application  of: 

Southwest  Broadcasting  Company 
Prescott,  Arizona 
For:  Construction  permit 
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Reply  to-  Supplemental  Petition  Filed  by  W.  P.  Stuart 
Under  Date  of  February  25, 1937. 

Comes  now,  Southwest  Broadcasting  Company,  appli¬ 
cant  for  a  new  station  at  Prescott,  Arizona,  by  its  attor¬ 
ney,  Ben  S.  Fisher,  and  respectfully  files  this  petition  in 
answer  to  the  supplemental  petition  filed  by  W.  P.  Stuart 
on  February  25,  1937. 

In  support  of  this  petition,  there  is  attached  hereto  an 
affidavit  made  by  Geneva  McNeely,  the  notary  before  whom 
the  depositions  of  the  Southwest  Broadcasting  Company 
were  taken. 

It  may  be  seen  from  this  affidavit  that  the  attorney  for 
Mr.  Stuart,  one  Albert  M.  Crawford,  was  given  due  and 
timely  notice  of  the  taking  of  the  depositions  of  the  South¬ 
west  Broadcasting  Company  and  it  is  apparent  that 
through  obstinacy  on  his  part,  and  through  his  lack  of  in¬ 
terest,  he  did  not  attend  the  taking  of  said  depositions,  nor 
did  he  make  any  excuse  as  to  his  inability  to  attend  the 
taking  of  the  same  when  notified. 

That  the  said  petition  is  frivolous  and  without  founda¬ 
tion  or  weight  and  any  irregularities  or  laches  have  been  on 
the  part  of  the  petitioner,  W.  P.  Stuart,  and  his  attorney 
who  did  not  see  fit  to  attend  the  taking  of  the  depositions 
after  due  notice.  The  Commission’s  attention  is  called  to 
the  Examiner’s  report  on  Page  5,  Paragraph  1,  in  which  he 
sets  out: 

“It  is  difficult  to  see  in  what  way  the  applicant  Stuart 
was  injured  by  not  being  able  to  cross  examine  these  wit¬ 
nesses.  Certainly  both  applicants  are  in  agreement  on  the 
testimony  offered  on  radio  service  now  available  and  on 
testimony  offered  which  tends  to  show  that  a  need  for  addi¬ 
tional  radio  service  exists;  that  advertising  support  for  a 
local  station  is  available;  and  that  adequate  talent  to  sup¬ 
ply  programs  for  a  local  station  is  available  in  the  area. 
This  leaves  the  one  lone  issue  of  the  general  reputation  of 
the  incorporators  of  the  Southwest  Broadcasting  Company 
upon  which  cross  examination  of  the  witnesses  testifying 
by  deposition  might  have  been  had.” 

From  the  above  quotation,  it  is  apparent  that  any 
grounds  for  reopening  these  cases  because  of  not  being 
present  at  the  taking  of  the  depositions  is  preposterous 
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inasmuch  as  the  depositions  tend  to  prove  as  much 
437  for  the  applicant,  W.  P.  Stuart,  as  for  your  peti¬ 
tioner.  Further  since  both  applications  were  consoli¬ 
dated  at  the  hearing,  this  evidence  was  considered  in  weigh¬ 
ing  the  merits  of  both  applicants. 

WHEREFORE,  the  premises  considered,  it  is  respect¬ 
fully  requested  that  the  Commission  deny  the  petition  for 
rehearing  filed  by  W.  P.  Stuart  inasmuch  as  no  new  or  addi¬ 
tional  evidence  has  been  adduced  that  could  not  through 
diligence  on  the  part  of  Stuart  have  been  adduced  at  the 
time  of  the  hearing  and  no  irregularities  have  been  com¬ 
mitted  which  would  injure  him  one  iota. 

Respectfully  submitted, 

SOUTHWEST  BROADCASTING  COMPANY 

By  BEN  S  FISHER 
Attorney . 

Washington 

District  of  Columbia  ss: 


Ben  S.  Fisher,  being  first  duly  sworn  on  oath  deposes 
and  says  that  he  is  the  attorney  for  the  Southwest  Broad¬ 
casting  Company  and  that  the  facts  stated  in  the  foregoing 
petition  are  true  and  correct  to  the  best  of  his  knowledge 
and  belief  and  that  he  has  this  day  served  a  copy  of  the 
same  upon  all  interested  parties  by  registered  mail,  post¬ 
paid. 

BEN  S  FISHER 


Subscribed  and  sworn  to  before  me  this  27th  day  of  Feb¬ 
ruary,  1937. 

FANNY  E.  FREEMAN, 
(Seal)  Notary  Public ,  D.  C. 

My  commission  expires  1/14/39 
438  Endorsed:  Federal  Communications  Commission 
Feb  27  1937  Office  of  Secretary 

State  of  Arizona 

County  of  Yavapai,  ss. 

Geneva  McNeely,  being  first  sworn  says : 

That  she  acted  as  Notary  Public  in  the  taking  of  deposi¬ 
tions  in  May,  1936,  in  the  matter  of  the  application  of  the 
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Southwest  Broadcasting-  Company  for  a  Radio  License,  be¬ 
ing  a  matter  pending  before  the  Federal  Communications 
Commission  Washington,  D.  C.  in  Docket  No.  3797. 

That  Albert  M.  Crawford  and  R.  B.  Westervelt,  the  at¬ 
torneys  interested  in  said  matter,  as  well  as  affiant,  officcd 
at  that  time  on  the  same  floor  of  the  Bank  of  Arizona  Build¬ 
ing  in  Prescott,  Arizona;  that  said  attorneys  discussed  a 
plan  of  settlement  of  their  differences  on  the  18tli  day  of 
May,  1936,  and  the  actual  taking  of  the  depositions  was 
postponed  until  the  next  day  at  the  hour  of  ten  o’clock  in 
the  morning;  that  on  said  19th  day  of  May,  1936,  affiant  ad¬ 
vised  the  said  Albert  M.  Crawford  that  the  depositions  were 
going  to  be  taken  and  that  said  Albert  M.  Crawford  an¬ 
swered  “all  right”. 

Affiant  knows  that  there  was  no  attempt  on  the  part  of 
R.  B.  Westervelt  or  anyone  else  to  take  the  depositions  in 
the  absence  of  Albert  M.  Crawford  because  R.  B.  Wester¬ 
velt  instructed  affiant  to  give  Albert  M.  Crawford  notice  of 
the  taking  of  the  depositions  and  that  was  done  as  afore¬ 
said. 

GENEVA  McNEELY 


Subscribed  and  sworn  to  before  me  this  the  31st  dav  of 
Oct.  1936. 

J.  ANDREW  WEST 
(Seal)  Notary  Public 

My  commission  expires  Jan  30-1939 

439  COPY 


Minutes  of  the 

Federal  Communications  Commission 


(Broadcast  Division) 

Minute  #493 
April  9,  1937 
4 :00  P.M. 


PRESENT:  Commissioners  Case,  Acting  Chairman, 
Brown*  and  Prall. 


*  Commissioner  Brown  was  designated  to  serve  in  the 
absence  of  Commissioner  Sykes,  Chairman. 
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Ratifications 

Nature  of  Action  Date  of  Action 

*#*#*# 

The  Broadcast  Division,  upon  its  own  motion,  4-5-37 
extended  the  effective  date  of  its  decision  of  De¬ 
cember  1,  1936  in  granting  the  application  of 
Southwest  Broadcasting  Company,  Prescott,  Ari¬ 
zona,  for  construction  permit,  Docket  No.  3797, 
and  denying  the  application  of  W.  P.  Stuart,  Pres¬ 
cott,  Arizona,  for  construction  permit,  Docket  No. 

3906,  to  April  5,  1937. 

#*•••• 

JOHN  B.  REYNOLDS, 
Acting  Secretary. 

440  Endorsed:  Federal  Communications  Commission 
Apr  3  1937  Office  of  Secretary 

Endorsed:  Received  Apr  3  1937  Docket  Section 

Endorsed :  Law  Dept.  Broadcast  Division  Apr  5-1937 
Received 

FRANK  STOLLENWERCK 
Specializing  in  Radio  Law 
704  National  Press  Building 
Washington,  D.  C. 

April  3,  1937 

Mr.  John  B.  Reynolds,  Acting  Secretary, 

Federal  Communications  Commission, 

Washington,  D.  C. 

Re:  Applications  of  Southwest  Broadcasting  Co. 
Docket  No.  3797 ;  and  of  W.  P.  Stuart,  Docket 
No.  3906 

Dear  Sir: 

Herewith  I  hand  you  as  requested  an  affidavit  in  corrobo¬ 
ration  of  other  sworn  statements  in  the  record  indicating 
inaccurate  representations  in  reference  to  a  deposit  in  a 
Prescott  bank,  and  as  to  the  solvency  of  one  of  the  stock¬ 
holders  as  represented  as  a  basis  for  his  stock  subscription. 
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These  affidavits,  it  is  hoped,  when  considered  with  the 
affidavit  of  the  Notary  who  states  certain  other  represen¬ 
tations  in  her  certificate  were  not  accurate,  are  sufficient 
evidence  of  gross  irregularities  to  justify  granting  to  W.  P. 
Stuart  a  rehearing  on  his  application  and  that  of  South¬ 
west  Broadcasting  Company.  In  petitions  heretofore  filed 
the  privilege  of  taking  testimony  has  been  requested,  and 
herewith  are  enclosed  suggested  interrogatories  in  further¬ 
ance  of  that  purpose. 

A  prompt  ruling  on  the  Petitions,  original  and  supple¬ 
mentary,  requesting  a  rehearing  will  be  greatly  appreci¬ 
ated  as  Client  authorizes  an  appeal  and  the  last  date  ap¬ 
pears  to  be  April  5th  for  filing  the  Notice  of  Appeal. 

Respectfully  yours, 

FRANK  STOLLENWERCK 
Attorney  for  W.  P .  Stuart 

441  Endorsed:  Received  Apr  3  1937  Docket  Section 

Before  the 

Federal  Communications  Commission 
Washington,  D.  C. 

Docket  No.  3797 

In  the  Matter  of 

Southwest  Broadcasting  Company, 

Prescott,  Arizona. 

For  Construction  Permit. 

and 

Docket  No.  3906 

W.  P.  Stuart, 

Prescott,  Arizona. 

For  Construction  Permit. 

Affidavit 

State  of  Arizona, 

County  of  Yavapai .  ss. 

Albert  M.  Crawford,  being  first  duly  sworn,  on  oath,  de¬ 
poses  and  says : 

That  he  is  a  duly  qualified  and  acting  attorney  at  law  in 
the  City  of  Prescott,  admitted  to  practice  before  the  Su- 
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preme  Court  of  the  State  of  Arizona,  and  before  the  United 
States  District  Court  for  the  District  of  Arizona. 

That  he  has  examined  File  No.  3771,  in  the  Superior 
Court  of  the  State  of  Arizona,  in  and  for  the  County  of 
Yavapai,  entitled  “In  the  Matter  of  the  Estate  of  Raymond 
B.  Westervelt,  Deceased  ”,  and  finds  that  the  ap- 

442  praisers,  duly  appointed  by  the  Judge  of  the  above 
entitled  Court,  filed  their  appraisal,  under  oath  ap¬ 
praising  the  entire  assets  of  the  Estate  of  Raymond  B. 
Westervelt,  deceased,  in  the  sum  of  Eleven  Thousand  Two 
Hundred  Fifty-one  and  64/100  Dollars  ($11,251.64);  that 
included  in  said  inventory  is  one  (1)  share  of  stock  of  the 
Southwest  Broadcasting  Company,  valued  at  Ten  and 
no/100  Dollars  ($10.00).  That  one  of  the  appraisers  of 
the  said  estate  is  C.  Elmer  Lawrence,  who  is  also  one  of 
the  directors  and  stockholders  of  the  Southwest  Broadcast¬ 
ing  Company. 

That  there  have  been  presented  numerous  claims  against 
the  estate  of  said  Raymond  B.  Westervelt,  deceased,  which, 
as  of  March  5th,  1937,  totaled  Twelve  Thousand  Eight 
Hundred  and  Seventy-eight  and  89/100  Dollars  ($12,- 
87S.89).  That  the  time  for  the  presentation  of  claims  has 
not  yet  expired.  That  the  statutory  fee  to  be  allowed  the 
Administrator  of  said  estate  amounts  to  the  sum  of  Six 
Hundred  Twenty  and  no/100  Dollars  ($620.00),  and  that 
according  to  the  custom  and  practice  of  allowing  attorney’s 
fees  in  probate  matters,  a  like  amount  will  be  allowed  by 
the  Court  as  the  attorney’s  fee.  That  in  addition  to  the 
foregoing  expenses  of  administration,  there  must  be  paid 
the  filing  fee  to  the  Clerk  of  the  Court,  the  advertising  of 
notice  to  creditors,  bond  premiums,  and  other  incidental 
expenses  of  administration,  all  of  which  must  be  a  charge 
against  the  estate. 

443  Affiant  further  states  that  on  or  about  the  3rd 
day  of  June,  1936,  lie  saw  and  read  the  original  of 

a  telegram  sent  by  Raymond  B.  Westervelt,  from  Wash¬ 
ington,  D.  C.  to  C.  Elmer  Lawrence,  one  of  the  stockholders 
and  directors  of  the  Southwest  Broadcasting  Company, 
wherein  said  Westervelt  requested  said  Lawrence  to  ar¬ 
range  for  a  temporary  deposit  in  some  bank  in  Prescott, 
Arizona,  asking  that  the  bank  wire  Wetervelt  on  the  day 
of  the  hearing  of  the  application  of  the  Southwest  Broad- 
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casting  Company,  before  the  Federal  Communications 
Commission,  that  said  money  was  on  deposit. 

Affiant  has  been  further  advised  by  stockholders  and  di¬ 
rectors  of  said  Southwest  Broadcasting  Company  that  the 
said  sum  of  Ten  Thousand  Dollars  ($10,000.00)  was  de¬ 
posited  but  was  withdrawn  shortly  after  the  conclusion  of 
the  hearing  in  June,  1936,  and  that  a  subsequent  deposit 
was  made  at  a  later  date  and  was  likewise  withdrawn. 

ALBERT  M.  CRAWFORD 

Subscribed  and  sworn  to  before  me  this  1st  day  of  April, 
A.  D.  1937. 

My  commission  expires  September  6th,  1939. 

VERA  VOCE 

(Seal)  Notary  Public. 

456  Endorsed:  Federal  Communications  Commission 
Apr  7  1937  Office  of  Secretary 

Endorsed:  Received  Federal  Communications  Commis¬ 
sion  Mail  and  Files  Section  1937  Apr  7  AM  11 :30 

Affidavit 

State  of  Arizona, 

County  of  Yavapai,  ss. 

H.  W.  Faulkner,  being  first  duly  sworn,  deposes  and 
savs :  That  he  is  the  Manager  of  the  Valiev  National  Bank 
at  Prescott,  Arizona,  and  as  such  manager  is  familiar  with 
the  deposits  and  withdrawals  of  money  in  said  bank.  That 
on  June  3rd,  1936,  the  Southwest  Broadcasting  Company, 
a  corporation,  deposited  in  the  Valley  National  Bank  at 
Prescott,  Arizona,  the  sum  of  $10,000.00,  that  since  said 
3rd  day  of  June,  1936,  the  schedule  of  deposits  and  with¬ 
drawals  of  the  Southwest  Broadcasting  Company  in  its 
transactions  with  the  Valley  National  Bank  has  been  as 
follows : 

June  9th,  1936 — Withdrawal  by  check  — $10,000.00 


Oct.  24,  1936— Deposit  —  7,300.00 

Nov.  16,  1936 — Withdrawal  by  check  —  2,000.00 

Nov.  23,  1936 — Withdrawal  by  check  —  4,700.00 

Nov.  23,  1936 — Withdrawal  by  check  —  600.00 

March  27,  1937 — Deposit  —  8,800.00 
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That  there  is  now  on  deposit  in  the  Valley  National  Bank 
at  Prescott,  Arizona,  to  the  credit  of  the  Southwest  Broad¬ 
casting  Company,  the  sum  of  $8,800.00;  that  none  of  said 
sum  of  $8,800.00  was  borrowed  from  the  said  Valley  Na¬ 
tional  Bank  by  the  Southwest  Broadcasting  Company  or 
any  of  its  officers. 

H.  W.  FAULKNER 
Manager ,  Valley  National  Bank 

The  foregoing  affidavit  was  subscribed  before  me  this  5th 
day  of  April,  1937,  by  H.  W.  Faulkner,  Manager  of  The 
Valley  National  Bank  at  Prescott,  Arizona. 

|  V.  E.  SWANSON 

(Seal)  Notary  Public. 

My  Commission  Expires  Dec.  16,  1939 

473  COPY 

Minutes  of  the 

Federal  Communications  Commission 
(General  Session) 

Minute  #505 
April  28,  1937 
2:30  P.  M. 

Present:  Commissioners  Prall,  Chairman,  Sykes,  Brown, 
Case  and  Stewart. 

*  *  * 


Hearing  Docket 
#  #  # 


Ratifications 

The  Commission  ratified  the  following  actions  taken  on 
the  dates  shown  below : 

Date  of 

Nature  of  Action  Action 

The  Commission  extended  the  effective  date  4/24/37 
of  the  decision  of  the  Broadcast  Division  of  De¬ 
cember  1,  1936,  in  granting  the  application  of 
Southwest  Broadcasting  Company,  Prescott, 
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Arizona  for  construction  permit,  Docket  No. 

3797,  and  in  denying  the  application  of  W.  P. 

Stuart,  Prescott,  Arizona,  for  construction  per¬ 
mit,  Docket  No.  3906,  from  April  24,  1937  to 
April  28,  1937. 

*  *  # 

JOHN  B.  REYNOLDS, 
Acting  Secretary. 
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Minutes  of  the 

Federal  Communications  Commission 
(General  Session) 

Minute  #505 
April  28,  1937 
2:30  P.  M. 

Present:  Commissioners  Prall,  Chairman,  Sykes,  Brown, 
Case  and  Stewart. 

*  *  * 

Hearing  Docket 

The  Commission  granted  the  petition  of  W.  P.  Stuart  to 
rehear  and  review  the  Order  of  the  Broadcast  Division  of 
December  1,  1936,  granting  the  application  of  Southwest 
Broadcasting  Company,  Prescott,  Arizona  for  construction 
permit  (Docket  No.  3797)  and  denying  the  application  of 
W.  P.  Stuart,  Prescott,  Arizona  for  construction  permit 
(Docket  No.  3906),  and  directed  that  the  applications  be 
remanded  to  the  Examiner  for  further  hearing,  in  order 
that  the  facts  set  out  in  the  petition  may  be  investigated. 

*  #  * 


JOHN  B.  KEYNOLDS, 
Acting  Secretary. 
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Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Minute  #529 
June  15,  1937 
11:00  A.  M. 

Present:  Commissioners  Sykes,  Chairman,  Case  and 
Prall. 

*  #  # 

Hearing  Docket 

*  #  # 

The  Broadcast  Division  granted  the  petition  of  South¬ 
west  Broadcasting  Company  requesting  that  the  Commis¬ 
sion  change  the  place  of  hearing  upon  the  application  of 
W.  P.  Stuart  for  a  construction  permit  for  a  new  station 
at  Prescott,  Arizona,  Docket  No.  3906  and  the  application 
of  Southwest  Broadcasting  Company  for  a  construction 
permit  for  a  new  station  at  Prescott,  Arizona,  Docket  No. 
3797,  from  Washington,  D.  C.  to  Prescott,  Arizona,  and 
directed  that  the  hearing  date  be  continued  from  July  6, 
1937  to  July  27,  1937.  The  Broadcast  Division  directed 
further  that  the  orders  to  take  depositions  in  Prescott,  Ari¬ 
zona  on  June  21,  1937  and  June  24,  1937,  heretofore  issued 
in  these  cases  be  vacated,  and  authorized  an  Examiner  and 
an  attorney  of  the  Commission  to  proceed  to  Prescott,  Ari¬ 
zona  to  conduct  and  participate  in  the  hearing. 

*  *  # 

T.  J.  SLOWIE, 

Secretary. 
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Prescott,  Arizona 
July  27th-28th,  1937 


Application  Southwest  Broadcasting  Company,  Docket  3797 

Index  to  Witnesses 


Name  Direct 

Stetson,  Albert  10 

(Recalled) 

•  * 

Webb,  Rockwell  L.  70 

(Recalled) 

Rhodes,  C.  D.  96 

Hoffman,  G.  Norman  109 

Lawrence,  C.  E.  117 

(Recalled) 

Harmon,  Claud  160 

(Recalled) 

Fenton,  Lucile  168 

Boville,  Dr.  Frank  W.  178 


Cross 

Dedircct 

Recross 

Print 

19 

56 

62 

265 

•  • 

140 

341 

158 

351 

74 

. . 

301 

184 

366 

100 

108 

316 

113 

m  m 

323 

119 

138 

139 

327 

•  • 

186 

188 

368 

162 

167 

352 

,  , 

188 

172 

,  * 

*  , 

357 

181 

,  , 

#  # 

363 
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In  Rebuttal — (Pape  276) 
Moxley,  J.  W. 

276 

422 

DaMant,  Geneva 

277 

280 

304 

423 

Stetson,  Albert 

305 

308 

•  • 

m  m 

439 

(Recalled) 

.  . 

•  # 

321 

321 

449 

Lawrence,  C.  E. 

312 

313 

•  • 

444 

Brown,  Franklin 

315 

319 

•  • 

445 

EXHIBITS 

In  Evidence 

Page  No. 

Print 

A 

13 

266 

B 

14 

267 

C 

16 

268 

I) 

73 

302 

E 

99 

318 

F 

111 

324 

G 

118 

328 

H 

162 

353 

I 

170 

359 

J 

171 

359 

,  K 

172 

360 

i  L 

186 

368 

M 

187 

369 

;  n 

189 

370 
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Prescott, 

Arizona 

July  27th-28th,  1937 

Application 

of  W.  P. 

Stuart,  Docket  No. 

3906 

(At  Page  191) 

Index  to 

Witnesses 

Name 

Direct 

Cross  Redirect  Recross 

Print 

Roe,  D.  0. 

201 

m  m 

. . 

•  • 

377 

Favour,  A.  II. 

204 

210 

379 

(Recalled) 

•  . 

#  . 

274 

•  • 

421 

Thompson,  Robert  B. 

21G 

223 

,  . 

386 

(Recalled) 

•  . 

a . 

327 

,  , 

453 

Walden,  J.  W. 

226 

230 

237 

237 

392 

Aitken,  R.  J. 

239 

243 

245 

246 

400 

Stuart,  W.  P. 

247 

255 

268 

269 

404 

EXHIBITS 

In  Evidence 

Page  No. 

Print 

1 

219 

388 

9 

art 

219 

388 

3 

220 

389 

4 

221 

389 

5 

229 

394 

6 

241 

401 

7 

242 

402 

8 

248 

405 

9 

252 

408 
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491  Before  the  Federal  Communications  Commission 

(Broadcast  Division) 

Washington,  D.  C. 


Prescott,  Arizona 
July  27-28th,  1937 

Docket  No.  3797 

In  the  Matter  of 

Petition  of  Southwest  Broadcasting  Co., 
Prescott,  Ariz., 

Call  Letters:  NEW 

Application  for  construction  permit: 
Frequency  requested,  1500  kc; 
power  requested,  100  w.,  250  w.  LS; 
unlimited  time. 

Other  Participants: 

W.  P.  Stuart,  Prescott,  Arizona. 


Docket  No.  3906 

In  the  Matter  of 

Petition  of  W.  P.  Stuart, 

Prescott,  Ariz., 

Call  Letters :  NEW 

Application  for  construction  permit : 

Frequency  requested,  1500  kc; 
power  requested,  100  watts ; 
unlimited  time. 

Other  Participants: 

Southwest  Brdcstg.  Co.,  Prescott,  Arizona. 

The  above  entitled  matter  came  on  for  further  hearing 
before  Honorable  P.  W.  Seward,  Assistant  Chief  Examiner, 
in  the  Superior  Court  Room,  Court  House  Building,  Pres¬ 
cott,  Yavapai  County,  Arizona,  commencing  at  ten  o’clock 
A.  M.,  July  27th,  ending  July  28th,  1937. 
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492  Appearances : 

On  behalf  of  the  Commission : 

George  B.  Porter,  Assistant  General  Counsel. 

On  behalf  of  Southwest  Broadcasting  Company : 

E.  C.  Locklear,  Esq.,  Prescott,  Arizona. 

On  behalf  of  W.  P.  Stuart: 

Frank  Stollenwerck,  Esq.,  Washington,  D.  C. 


493  Proceedings 

The  Examiner:  The  matters  on  hearing  this  morning  are, 
the  Southwest  Broadcasting  Company,  Docket  No.  3797, 
and  the  application  of  W.  P.  Stuart,  Docket  No.  3906,  each 
requesting  a  construction  permit  to  establish  a  radio  broad¬ 
casting  station  in  the  City  of  Prescott,  Arizona.  These 
matters  came  on  for  hearing  and  were  heard  in  the  City  of 
Washington,  D.  C-,  on  June  5th,  1936.  The  Examiner’s 
report  on  such  hearing  was  submitted  June  18th,  1936. 
Thereafter,  the  Commission  rendered  a  decision,  and  at  a 
later  date  the  Commission  entered  its  order  that  these  ap¬ 
plications  be  designated  for  further  hearing,  and  upon  ap¬ 
plication  of  each  of  the  parties,  the  case  was  set  for  hearing 
in  the  City  of  Prescott,  Arizona,  at  ten  o’clock  A.  M.,  July 
27th,  1937.  Is  the  applicant,  the  Southwestern  Broadcast¬ 
ing  Company,  present  and  ready? 

Mr.  Locklear:  Ready. 

The  Examiner:  Is  the  applicant,  W.  P.  Stuart,  present 
and  ready? 

Mr.  Stollenwerck :  The  applicant  is  present  and  ready. 

The  Examiner:  Is  the  Commission  ready? 

Mr.  Porter:  Ready. 

The  Examiner:  There  seems  to  be  no  other  participants. 
All  witnesses  "who  expect  to  testify,  please  stand  and  be 
sworn. 

Mr.  Stollenwerck:  Mr.  Examiner,  may  I  state  that  some 
of  them  have  not  come  who  represent  Mr.  Stuart. 

494  The  Examiner:  Well,  when  they  come  in,  we  will 
swear  them. 
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(The  witnesses  rose  and  were  sworn.) 

The  Examiner:  Be  seated,  gentlemen.  As  your  other 
witnesses  come  in,  Mr.  Stollenwerck,  please  advise  me. 

Mr.  Locklear:  We  also  have  other  witnesses,  your  Honor, 
that  will  come  in  later,  and  we  will  call  the  Examiner’s  at¬ 
tention  to  it  when  they  come  in. 

The  Examiner:  All  right.  The  Southwest  Broadcasting 
Company  seems  to  be  first  on  setting.  Are  you  ready  to 
proceed  now? 

Mr.  Locklear:  We  are  ready,  your  Honor.  I  have  some 
doubt  in  my  mind  as  to  .just  who  has  the  burden  of  going 
forward  here.  As  I  understand  it,  there  was  an  application 
for  re-hearing? 

The  Examiner:  No,  further  hearing. 

Mr.  Locklear:  For  further  hearing? 

The  Examiner:  Yes. 

Mr.  Locklear:  And  that  was — the  application  was  made 
by  W.  P.  Stuart.  The  application  was  granted  to  give  him 
a  further  hearing,  and  it  would  appear  to  me  that  he  has 
the  burden  of  going  forward  in  this  matter.  Of  course, 
whatever  procedure  the  Commission  requires,  we  will  con¬ 
form  to  it  as  best  we  can.  It  does  not  make  a  whole  lot  of 
difference. 

The  Examiner:  Mr.  Porter,  do  you  wish  to  be  heard? 

Mr.  Porter:  It  appears  to  me,  Mr.  Examiner,  that  it 
would  be  wise  to  keep  the  order  in  which  the  case  was 
originally  heard,  and  I  think  at  the  original  hearing  the 
Southwest  Broadcasting  Company  proceeded  first. 
495  It  does  not  appear  to  me  it  would  make  any  differ¬ 
ence  as  to  whose  petition  the  Commission  hears  first. 
As  a  matter  of  fact,  the  Commission  has  ordered  a  further 
hearing. 

The  Examiner :  As  a  matter  of  fact,  the  case  was  set  for 
further  hearing  by  the  Commission  on  its  own  motion.  I 
don’t  think  the  motion  from  anyone,  from  either  of  these 
parties  for  further  hearing  was  granted.  It  was  set  by 
the  Commission  on  its  own  motion.  I  see  no  reason  why 
the  order  in  which  they  have  been  heard  should  be  dis¬ 
turbed.  Now,  Mr.  Porter,  the  bill  of  particulars  is  the 
same  as  in  the  original  case.  Do  you  have  any  remarks  to 
make  on  that  point  ? 
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Mr.  Porter:  Before  proceeding,  Mr.  Examiner,  I  would 
like  to  offer  for  the  record  a  statement  which  I  have  shown 
to  counsel  for  both  the  applicants.  The  statement  is  simply 
a  short  one  from  the  Commission’s  Engineer,  for  the  pur¬ 
pose  of  bringing  up  to  date  the.  engineering  testimony,  and 
I  believe  that  counsel  have  no  objection  to  this  statement 
being  incorporated  into  the  record  at  the  outset. 

Mr.  Locklear:  No  objection. 

,  The  Examiner :  Any  objection  on  the  part  of — 

Mr.  Stollenwerck :  No  objection. 

The  Examiner:  All  right,  you  may  give  that  to  the  Re¬ 
porter,  and  he  may  just  copy  it  into  the  record. 

(The  following  is  document  referred  to:) 

496  “July  21,  1937. 

“Statement  for  the  Record  in  Docket  Cases  3797 
(Southwest  Broadcasting  Company,  Prescott,  Arizona)  and 
3906  (W.  P.  Stuart,  Prescott,  Arizona). 

“I  am  the  same  George  C.  Davis  who  testified  as  an  en¬ 
gineer  from  the  Broadcast  Section  of  the  Federal  Com¬ 
munications  Commission  Engineering  Department  in  the 
above-styled  docket  cases  on  June  5, 1936. 

“On  July  20,  1937,  I  have  again  examined  the  situation 
ip  connection  with  these  docket  cases  regarding  possible 
objectionable  interference  with  existing  stations  or  with 
prospective  stations  represented  by  pending  applications. 

I  “I  find  that  there  are  no  existing  stations  which  are  in¬ 
volved  in  questions  of  interference  with  either  of  the  appli¬ 
cations  in  Docket  3797  or  3906.  I  further  find  that  the  only 
pending  application  before  the  Commission  which  is  in¬ 
volved  in  a  question  of  interference  with  either  of  these 
applications  is  the  other  one  involved  in  this  consolidated 
hearing.  It  is  my  opinion  that  granting  of  either  applica¬ 
tion  would  preclude  the  granting  of  the  other,  because  of 
the  destructive  interference  which  would  otherwise  occur. 

“(signed)  George  C.  Davis,  Associate  Engineer,  Federal 
Communications  Commission.” 

Mr.  Porter:  Mr.  Examiner,  I  have  an  additional  sugges¬ 
tion  to  make.  The  record,  of  course,  will  reveal  that  this 
proceeding  is  a  further  hearing;  that  there  has  al- 

497  ready  been  an  exhaustive  hearing  held  in  Washing¬ 
ton,  and  your  Honor’s  Examiner  has  already  made 
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certain  findings  with  respect  to  many  of  the  questions  cov¬ 
ered  by  the  bill  of  particulars  or  the  notice  of  hearing  in 
this  case,  and  thereafter  the  Commission  likewise  made  find¬ 
ings  very  largely  upholding  the  Examiner.  For  that  rea¬ 
son,  it  seems  to  me  reasonable,  Mr.  Examiner,  that  we  do 
not  duplicate  or  unnecessarily  accumulate  evidence  here 
today  on  the  issues  which  have  been  very  largely  deter¬ 
mined,  and  I’d  like  to  serve  notice  that  from  time  to  time 
if  attempt  is  made  to  produce  merely  cumulative  evidence 
as  to  those  issues,  I  shall  object. 

The  Examiner:  All  right,  Mr.  Porter. 

Mr.  Locklear:  I  wonder  if  I  might  make  a  statement,  Mr. 
Examiner!  We  propose  to  introduce  evidence  as  to  the 
financial  set-up  of  the  corporation  and  its  stockholders; 
perhaps  some  evidence  as  to  their  reputation.  We  propose 
to  introduce  evidence  of  the  advertising  potentialities  of  the 
community;  of  the  proposed  personnel  of  the  station;  of 
the  cost  of  operations,  and  of  the  qualifications  of  the  appli¬ 
cants.  Now,  if  the  Examiner  thinks  of  anything  else,  I 
should  be  glad  to  have  his  directions  in  the  matter,  or  if 
there  are  some  things  included  there  that  are  not  necessary, 
I ’d  like  to  know. 

The  Examiner:  Well,  it  occurs  to  me  that  the  question  of 
personnel  of  the  proposed  station  on  the  part  of  the  appli¬ 
cant,  Southwest  Broadcasting  Company,  was  amply  cov¬ 
ered  in  the  original  hearing.  Also,  as  to  the  need  for  radio 
broadcasting  service,  and  that  applies  to  both  of  you, 
498  and  I  think  the  question  of  advertising  support  was 
covered  in  the  original  evidence  presented  by  the 
Southwest  Broadcasting  Company.  If  you  wish  to  amplify 
that  slightly,  I  see  no  objections.  Now  so  far  as  the  finances 
of  the  applicants  concerned,  that  is  an  issue  that  we  want 
evidence  from  each  of  the  applicants.  While  I  found  that 
each  applicant  was  financially  qualified,  the  Commission 
dis-agreed  with  me  on  one  of  the  applicants,  and  in  their 
opinion  stated  that  the  record  did  not  disclose  that  one  of 
the  applicants  was  financially  qualified. 

As  far  as  the  reputation  of  the  applicants  are  concerned, 
or  the  incorporators  of  the  applicant,  until  that  reputation 
is  attacked,  I  see  no  necessity  for  burdening  the  record. 

Mr.  Stollenwerck :  Mr.  Examiner,  may  I  make  this  state¬ 
ment!  I  have  before  me  the  order  of  the  Commission  re- 
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sponsive  to  the  petition  filed  for  rehearing  and  review.  I 
fpel  that,  perhaps,  your  Honor  is  a  little  inaccurate  in  stat¬ 
ing  that  the  petition  was  not  granted.  It  reads  in  this  way : 
This  is  Mimeograph  No.  21092,  dated  April  28th,  1937. 

“The  Commission  today  took  the  following  action: 

“Miscellaneous  Examiner’s  report  1-245  NEW,  W.  P. 
Stuart,  Prescott,  Arizona,  granting  petition  to  re-hear  and 
review  the  order  granting  the  application  of  the  Southwest 
Broadcasting  Company,  Prescott,  Arizona,  Examiner’s  Re¬ 
port  1-245,  requesting  a  CP  to  establish  new  station  in  Pres¬ 
cott,  Arizona,  to  operate  on  1500  kc.,  100  watts  night, 

499  250  watts  day,  unlimited  time. 

“This  application  was  granted  by  the  Commission 
on  December  1st,  1936,  at  which  time  the  application  of  W. 
P.  Stuart  to  establish  station  in  Prescott,  utilizing  1500  kc., 
100  watt  unlimited  time  was  denied.” 

In  the  light  of  this  order  of  the  Commission,  it  is  our 
position  that  our  petition  to  re-hear  and  review  has  specif¬ 
ically  been  granted,  and  the  scope  of  this  re-hearing  and 
review  will  cover  the  entire  scope  of  the  former  hearing  in¬ 
sofar  as  the  Examiner  is  permitted  to  take  and  exercise  his 
right  to  take  judicial  notice  of  inaccuracies,  irregularities 
or  inadequacies  in  the  record.  Based  upon  the  grant  of  the 
Petition  to  re-hear  and  review,  the  applicant,  W.  P.  Stuart, 
is  prepared  to  set  forth  by  careful  analysis  of  the  record, 
the  basis  for  this  re-hearing  and  review — 

The  Examiner:  Just  a  minute.  I  don’t  understand  this 
“review”.  What  do  you  mean  by  “review”?  You  cer¬ 
tainly  don’t  think  I  am  going  to  listen  to  a  review  of  all 
the  evidence  that  has  heretofore  been  introduced  and  passed 
on  by  the  Commission,  do  you,  Mr.  Stollenwerck? 

Mr.  Stollenwerck:  I  don’t  understand  the  ruling  of  the 
Commission  when  it  grants  the  petition,  or  requesting  that 
in  that  specific  way. 

The  Examiner:  What  is  your  position,  Mr.  Porter? 

Mr.  Porter:  Mr.  Examiner,  I  think  the  original  minutes 
of  the  Commission  will  show  that  these  matters  were  set  for 
further  hearing.  That,  which  counsel  has  referred  to,  is 
simply  a  press  release,  in  which  it  indicates  that  the 

500  Commission  granted  the  petition  filed  by  W.  P. 
Stuart.  I  think  I  am  quite  correct  in  saying  the  Com¬ 
mission  remanded  both  of  these  cases  for  further  hearing. 
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The  Examiner:  I  think  that  is  correct,  and  it  now  appears 
that  the  motion  of  Mr.  Stuart  was  granted  insofar  as  the 
hearing  was  concerned.  It  is  not  my  understanding  that 
either  of  these  applicants  will  be  required  or  will  be  per¬ 
mitted  to  review  all  of  the  evidence  and  re-hash  all  of  these 
matters  which  will  be  purely  cumulative  as  Mr.  Porter 
stated  awhile  ago.  Of  course,  we  want  to  give  everyone  a 
full  and  complete  hearing,  and  we  will  ask  counsel  to  re¬ 
frain  from  offering  cumulative  matter. 

Now,  getting  back  to  the  Southwest  Broadcasting  Com¬ 
pany,  it  appears  that  the  evidence  originally  introduced  on 
programs  was  quite  complete.  Of  course,  if  you  wish  to 
amplify  that  to  some  extent,  not  to  any  great  extent,  per¬ 
haps  Mr.  Porter  will  not  object,  but  we  want  to  avoid  cumu¬ 
lative  evidence  as  much  as  possible. 

You  may  proceed,  gentlemen;  your  first  witness. 

Mr.  Locklear:  Call  Mr.  Stetson. 

Whereupon:  Albert  Stetson  a  witness  called  on  behalf  of 
the  Applicant,  Southwest  Broadcasting  Company,  having 
been  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Locklear: 

501  Q.  Will  you  state  your  full  name,  please?  A.  Al¬ 
bert  Stetson. 

Q.  What  official  capacity,  if  any — what  office,  if  any,  do 
you  hold  in  the  Southwest  Broadcasting  Company?  A. 
President. 

Q.  Do  vou  know  if  that  is  an  Arizona  corporation?  A. 
It  is. 

Q.  Do  you  know  what  the  capital  stock  is  ?  A.  What  was 
the  question? 

Q.  Do  you  know  what  the  capital  stock  is,  authorized 
issue?  A.  Yes,  I  do.  I  am  trying  to  refresh  my  memory. 
It  seems  to  me  an  issue  of  $25,000.00. 

Q.  Do  you  know  about  when  the  corporation  was  organ¬ 
ized?  A.  About  two  years  ago.  I  believe  it  was  in  June, 
1935;  either  June  or  July. 

Q.  You  are  the  President  of  the  company  that  is  prosecur¬ 
ing  the  application  for  a  permit  to  build  a  radio  station  in 
Prescott  ?  A.  Yes. 
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Q.  Have  you  had  some  experience  in  the  operation  of 
radio  stations?  A.  Very  little. 

Q.  Have  you  made  any  inquiries  as  to  the  cost  of  operat¬ 
ing  stations,  or  secured  any  information  on  the  cost  of  op¬ 
erating  stations  similar  in  size  to  the  one  the  Southwest 
Broadcasting  Company  proposes  to  install  in  Prescott?  A. 
Yes.  Prior  to  the  negotiations  entered  into  and  subse¬ 
quently,  for  the  purpose  of  either  purchasing  the  old 

502  radio  station,  or  securing  a  license  for  a  new  one,  I 
as  well  as  others  of  the  Southwest  Broadcasting  Com¬ 
pany,  made  considerable  study  of  the  problems  that  would 
be  part  of  the  operation  of  a  radio  station  in  a  community 
the  size  of  Prescott. 

Q.  Have  you  compiled  any  data  on  the  estimated  cost  of 
operation  of  a  station  such  as  you  propose  to  build  in  Pres¬ 
cott?  A.  Yes. 

The  Examiner:  Mr.  Locklear,  is  this  supplementary  of  the 
evidence  on  this  one  issue  that  was  introduced  originally? 

Mr.  Locklear:  Yes,  sir. 

The  Examiner :  I  see ;  and  it  is  predicated  on  the  informa¬ 
tion  that  this  witness  has  secured  since  the  other  evidence 
was  offered? 

Mr.  Locklear:  That  is  right,  sir. 

The  Examiner :  All  right. 

Bv  Mr.  Locklear: 

* 

Q.  Have  you  made  a  statement  of  the  estimated  operat¬ 
ing  cost  of  such  a  station?  A.  Yes. 

Mr.  Locklear:  Do  we  mark  these  for  identification,  Mr. 
Examiner? 

The  Examiner:  Yes,  mark  it  for  identification. 

Mr.  Locklear:  Mark  this  for  identification  as  Southwest 
Broadcasting  Company’s  exhibit. 

The  Examiner:  Application  in  Docket  3797. 

503  Mr.  Locklear:  These  are  introduced  in  duplicate, 
Mr.  Examiner,  as  I  understand  ? 

The  Examiner:  Y’es,  in  duplicate.  Let  the  Reporter  mark 
two  copies. 

(Applicant’s  Exhibit  “A”,  Docket  3797,  Identification) 
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By  Mr.  Locklear: 

Q.  I  hand  you  Applicant’s  Exhibit  “A”  for  identifica¬ 
tion,  and  ask  you  if  you  prepared  that  statement?  A.  Yes. 

Q.  Or  had  it  prepared?  A.  Yes. 

Q.  Is  this  statement  based  on  your  knowledge  of  the  op¬ 
erating  cost  of  radio  stations  similar  to  the  one  proposed  to 
be  built  here,  and  the  information  you  have  gained  through 
inquiries  at  other  stations  similar  in  size?  A.  Yes. 

Mr.  Locklear :  We  offer  it. 

The  Examiner:  Has  it  been  submitted  to  counsel? 

Mr.  Locklear:  Yes,  a  copy  has. 

The  Examiner:  Objections?  Let  me  see  a  copy,  please. 
Any  objections? 

Mr.  Stollenwerck:  No  objections,  but  we  reserve  the  right 
to  examine  on  it? 

The  Examiner:  Yes.  Mr.  Porter,  any  objection? 

Mr.  Porter:  No  objection. 

The  Examiner:  It  may  be  admitted. 

(Applicant’s  Exhibit  “A”,  Docket  3797,  in  Evidence.) 
504  By  Mr.  Locklear: 

Q.  Mr.  Setson,  how  many  shares  of  stock  of  the  South¬ 
west  Broadcasting  Company  do  you  now  hold  in  your  name, 
two  shares?  A.  Two  shares,  yes. 

Q.  Have  you  subscribed  for  any  further  stock?  A.  Yes,  I 
have. 

Mr.  Locklear:  I  would  like  this  marked  for  identification 
as  Applicant’s  Exhibit  “B”. 

(Applicant’s  Exhibit  “B”,  Docket  3797,  Identification.) 

Bv  Mr.  Locklear: 

%■ 

Q.  I  will  ask  you  if  that  is  your  signature?  A.  Yes,  sir. 

The  Examiner:  Have  you  submitted  copies  to  counsel? 

Mr.  Locklear:  Yes.  We  offer  stock  subscription  of  Al¬ 
bert  Stetson  for  22  shares  of  capital  stock  of  the  Southwest 
Broadcasting  Company. 

The  Examiner:  Any  objections,  gentlemen? 

Mr.  Stollenwerck:  No  objections. 

Mr.  Porter:  No. 

The  Examiner :  It  mav  be  admitted. 

%> 

(Applicant’s  Exhibit  “B”,  Docket  3797,  in  Evidence.) 
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By  Mr.  Locklear : 

Q.  Under  the  terms  of  the  subscription,  Mr.  Stetson,  you 
propose  to  purchase  22  shares  for  the  sum  of  $2,200.00  if 
this  permit  is  granted?  A.  Yes,  sir. 

Q.  Are  you  financially  able  to  take  care  of  that  sub- 
605  scription?  A.  I  will,  yes,  sir. 

Mr.  Porter:  Mr.  Examiner,  I  object  to  and  move 
that  the  last  answer  be  stricken.  It  is  only  an  opinion  of 
the  witness. 

The  Examiner:  Objection  sustained.  Strike  the  answer; 
a  conclusion  only. 

By  Mr.  Locklear: 

Q.  Have  you  had  prepared  a  financial  statement  setting 
forth  your  assets  and  liabilities,  and  your  total  net  worth, 
Mr.  Stetson  ?  A.  I  have. 

Q.  Prepared  for  the  purpose  for  this  hearing?  A.  I  have. 

Mr.  Locklear:  We  ask  that  that  be  marked  for  identifica¬ 
tion  as  Applicant’s  Exhibit  “C”. 

(Applicant’s  Exhibit  “ C ”,  Docket  3797,  for  Identifica¬ 
tion) 

By  Mr.  Locklear : 

Q.  Will  you  examine  this  statement  marked  Applicant’s 
Exhibit  “C”  for  identification?  A.  Yes. 

Q.  Is  that  a  true  and  correct  statement  of  your  financial 
worth,  Mr.  Stetson?  A.  It  is. 

Mr.  Locklear:  We  offer  it. 

Mr.  Porter:  No  objection. 

Mr.  Stollenwerck :  “C”? 

The  Examiner:  “C”,  yes.  Objections,  gentlemen? 

Mr.  Porter:  No  objection. 

506  Mr.  Stollenwerck:  No  objection. 

The  Examiner :  It  may  be  admitted. 

(Applicant’s  Exhibit  “C”,  Docket  3797,  in  Evidence.) 

By  Mr.  Locklear : 

Qr  Mr.  Stetson,  assume  that  the  permit  is  granted  to  the 
Southwest  Broadcasting  Company  and  you  pay  for  your 
subscription  of  stock,  $2,200.00,  if  it  is  issued  to  you,  and 
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in  the  operation  of  the  station  it  became  necessary  to  sub¬ 
scribe  for  more  stock,  or  more  money  into  the  corporation 
to  insure  the  financial  success  of  the  venture,  would  you  be 
willing  to  do  it?  A.  Yes. 

The  Examiner:  How  much  more?  A.  If  I  could  elaborate 
on  that  point,  Mr.  Examiner? 

The  Examiner:  Yes.  A.  At  the  time  the  Southwest  Broad¬ 
casting  Company  was  organized,  I,  along  with  the  others 
who  held  stock,  were  active  in  the  business  life  of  Prescott, 
or  a  part  of  us  had  substantial  investments  in  the  commun¬ 
ity,  and  we  all  approached  the  idea  of  either  purchasing  the 
facilities  of  the  old  radio  station,  or  when  that  became  im¬ 
possible  due  to  the  condition  that  the  station  was  in  and  we 
saw  it  would  not  be  permitted  on  the  air,  we  then  planned 
on  securing  an  application  for  the  construction  of  a  new 
station,  and  it  was  our  original  intent  and  purpose,  and 
none  of  us  have  deviated  the  least  bit  from  it,  that 
507  we  enter  into  this  proposition  for  the  purpose  of  pro¬ 
viding  Prescott  with  a  well-managed,  well-operated 
and  efficient  radio  station,  and  we  approached  it  with  the 
same  attitude  that  any  other  business  man  would  who  would 
make  investments  in  the  construction,  completion  and  op¬ 
eration  of  a  station,  and,  of  course,  it  would  be  highly  de¬ 
sirable  to  place  the  station  on  a  business-like  basis,  but  until 
such  time  as  it  was  on  a  business  basis  where  income  was 
sufficient  to  pay  for  the  operating  expenses,  we — naturally 
each  of  us  expected  to  put  in  additional  money  when  neces¬ 
sary,  until  and  as  long  as  necessary,  and  I  have  been  pre¬ 
pared  and  have  always  had  that  same  purpose  in  mind. 

The  Examiner :  You  realize  that  there  is  a  possibility,  per¬ 
haps  a  probability  that  the  station  would  not  make  a  profit 
at  the  beginning?  A.  That  is  right  for  perhaps  many 
months. 

Q.  And  you,  as  one  of  the  stockholders,  are  now  willing  to 
purchase  additional  stock  ?  A.  Yes. 

Q.  And  absorb  any  loss  for  wliat  period  of  time — would 
you  be’ willing  to  purchase  stock  so  as  to  keep  this  station 
on  the  air  even  though  it  should  be  a  losing  investment  for 
a  period  of  a  year?  A.  Yes,  indeed. 
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By  Mr.  Locklear : 

Q.  At  the  time  this  company  was  organized,  what  was 
your  business  here,  Mr.  Stetson?  A.  I  was  part 

508  owner  and  operator  of  the  Studio  Theater. 

Q.  How  much  experience  have  you  had  running 
theaters?  A.  About  eleven  years. 

Q.  Do  you  expect  to  take  an  active  part  in  the  manage¬ 
ment  of  the  affairs  of  the  station,  Mr.  Stetson,  if  the  permit 
was  granted  ?  A.  Yes,  I  would  expect  to  give  such  aid  and 
counsel  as  I  could.  We — none  of  us  consider  ourselves 
qualified  to  operate  a  radio  station,  and  we  would  expect  to 
engage  a  man  who  is  experienced  and  capable,  and  have 
had  conversations  with  various  men,  and  have  counselled 
with  various  men  regarding  the  qualifications  necessary  for 
the  manager  of  a  radio  station. 

Q.  You,  of  course,  have  had  experience  in  theaters  only, 
in  putting  on  shows?  A.  Yes. 

Q.  And  you  claim  to  know  a  good  show  when  you  see  or 
hear  one  ?  A.  Yes.  Of  course,  the  audience  will  know  that 
better  or  quicker  than  anyone  else. 

Q.  Well,  you  have  what  is  called  ‘‘Theater  sense”,  that 
pepple  appreciate  and  like  to  hear?  A.  Yes.  There  is  a 
close  alliance  between  the  operation  of  a  theater  and  the  op¬ 
eration  of  a  radio  station,  and  I  know  of  many  instances 
where  radio  stations  are  operated  in  connection  with  the 
operation  of  theaters. 

509  Q.  Would  you  give  the  corporation  the  benefit  of 
your  experience  and  judgment  in  framing  the  type  of 

program  that  would  be  interesting  as  well  as  educational  to 
the  listeners?  A.  Yes,  I  am  sure  that  the  interest  I  have 
maintained  in  the  station,  and  the  assistance  I  have  been  to 
the  corporation  over  a  long  period  of  time  is  evidence  of 
my  desire,  and  sincere  desire  to  see  a  wrell-operated  radio 
station  in  Prescott. 

Mr.  Locklear:  You  may  examine. 

Cross  Examination 

By  Mr.  Stollenwerck : 

Q.  Mr.  Stetson,  did  you  state  that  you  had  no  experience 
in  operating  radio  stations?  A.  Very  limited. 
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Q.  How  much  experience  have  you  had?  A.  The  only  ex¬ 
perience  that  I  have  had  directly  was  a  radio  station  in  San 
Bernardino,  California,  and  it  was  in  about  1928,  in  the 
early  days  of  radio. 

Q.  In  what  capacity  were  you  in  there?  A.  I  was  part 
owner  in  the  operation  of  a  radio  station  in  San  Bernar¬ 
dino. 

Q.  That  is  the  only  experience  you  have  had  as  a  tech¬ 
nical  man,  you  mean?  A.  I  have  no  technical  knowledge. 

Q.  Have  you  had  any  business  experience  in  the  opera¬ 
tion  of  a  radio  station  ?  A.  Only  in  San  Bernardino. 

510  Q.  Only  there?  A.  And  such  counsel  as  I  might 
have  given  during  the  period  of  time  that  we  en¬ 
deavored  to  secure  the  old  radio  station,  but  I  had  no  direct 
management  or  interest  in  the  operation. 

Q.  You  had  no  interest  in  the  operation  of  the  old  radio 
station  in  Prescott?  A.  No,  sir. 

Q.  What  connection  did  you  have  with  that  station?  A. 
We  were  endeavoring  to  purchase  the  station,  and  I,  as  an 
individual,  first  secured  an  option  to  purchase  the  facilities 
of  KPJM. 

Q.  Who  do  you  mean  by  “we”,  Mr.  Stetson;  “We  were 
endeavoring”?  A.  The  Southwest  Broadcasting  Company. 

Q.  I  see,  go  ahead.  A.  And  Mr.  Scott  and  Mr.  Sturm,  a 
partnership,  held  a  license  to  the  station,  and  it  was  not  in 
good  standing.  IVe  did  not  know  that  at  the  time  that  we 
secured  the  option  to  purchase  the  station;  that  is,  to  pur¬ 
chase  the  equipment,  and  the  purchase  of  the  equipment 
was  subject  to  the  approval  of  the  Federal  Communications 
Commission  and  the  voluntary  assignment  of  the  license, 
and  in  the  middle  of  the  transaction,  Mr.  W.  B.  Scott  left 
the  community  and  in  his  absence,  Mr.  Eddie  Sturm  was 
the  only  man  left  of  the  partnership  to  direct  the  affairs  of 
the  radio  station,  and  he  engaged  a  Mrs.  Russell  Fenton  to 
manage  the  station  and  we  counselled  with  her,  be- 

511  cause  we  were  hopeful  that  the  station  would  be 
placed  in  good  condition  and  that  we  could  secure 

the  license. 

It  soon  became  apparent,  however,  that  the  facilities  of 
KPJM  were  going  to  be  removed  from  the  air,  and  when 
they  were  finally  removed  from  the  air — I  believe  it  was 
prior  to  the  removal  from  the  air — we  realized  we  would 
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have  to  take  some  other  course,  so  we  filed  an  application 
for  a  new  station. 

Q.  When  did  Mr.  Stein  leave  the  station?  A.  Who? 

Q.  Stein?  A.  Stein? 

Q.  Sturm  ?  A.  Oh,  Sturm. 

Q.  When  did  he  leave  the  station?  A.  I  know  of  no  time 
that  Mr.  Sturm  was  ever  out  of  the  community.  I  believe 
he  still  resides  here. 

Q.  I  am  asking  about  the  management  of  the  station; 
when  did  Mr.  Sturm  relinquish  that?  A.  He  must  have  re¬ 
linquished  the  station  when  the  station  was  taken  from  the 
air,  because  he  was  the  only  one  who  had  a  license  to  op¬ 
erate  the  station.  Mr.  Scott;  Scott  and  Sturm  being  li¬ 
censed  operators,  and  Mr.  Scott  left  the  community. 

Q.  Did  Mr.  Sturm  continue  in  active  operation  in  the  sta¬ 
tion  until  the  time  the  license  was  revoked?  A.  Mr.  Sturm 
managed  it  under  Scott  and  Sturm. 

Q.  What  became  of  Mr.  Sturm,  I  mean,  in  relation 

512  to  the  operation  of  the  station?  A.  I  know  he  visited 
the  station  occasionally. 

Q.  During  what  period  was  that?  A.  That  was  the 
period  of  time  between  our  effort  to  secure  the  station  and 
its  final  removal  from  the  air. 

Q.  And  Mrs.  Fenton  was  acting  as  manager  of  the  sta¬ 
tion  ?  A.  Yes. 

Q.  And  under  whose  direction  was  Mrs.  Fenton  acting? 
A.  She  was  directly  under  Mr.  Sturm  as  far  as  the  license 
holder  of  the  station.  1  counselled  with  Mrs.  Fenton. 

Q.  Was  the  Southwest  Broadcasting  Company  actively 
participating  in  the  operation  of  the  station?  A.  We  were 
endeavoring  to  help  the  station  get  back  on  the  air,  but  we 
took  no  active  part  in  the  operation  of  the  station  other 
than  such  counsel  and  the  help  we  could  give  Mrs.  Fenton 
as  manager. 

Q.  Did  you — did  the  Southwest  Broadcasting  Company 
look  over  the  finances  of  the  station?  A.  We  financed 
money  in  an  effort  to  keep  the  station  in  the  air. 

Q.  To  whom  did  you  finance  that  money?  A.  We  financed 
the  money  to  the  station  itself. 

Q.  Who  represented  the  station  in  accepting  the  money? 
A.  Mrs.  Fenton  handled  the  collection  of  all  the  mon- 

513  ies. 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  273 

Q.  Mrs.  Fenton  was  acting  as  manager,  you  say?  A.  Yes. 
She  handled  the  collection  of  all  the  money. 

Q.  You  advanced  money  to  Mrs.  Fenton?  A.  We  ad¬ 
vanced  money  to  the  operation  of  the  station,  and  in  many 
instances,  financial  responsibilities  were  taken  care  of  by 
us,  because  we  were  anxious  to  keep  the  station  on  the  air 
if  it  was  humanly  possible. 

Q.  You  looked  after  the  expenses  of  the  station ;  paid  bills 
of  the  station?  A.  Yes.  I  counselled  with  Mrs.  Fenton, 
and  in  many  instances  we  advanced  money;  the  Southwest 
Broadcasting  Company  advanced  money  in  many  instances. 

Q.  Mrs.  Fenton  was  solely  the  manager  of  the  station 
when  the  licensee  was  away  at  the  time?  A.  Well,  he  visited 
the  station. 

Q.  The  active  management  was  in  the  hands  of  Mrs.  Fen¬ 
ton,  was  it?  A.  That  is  the  way  it  was. 

Q.  And  the  Southwest  Broadcasting  Company  was  finan¬ 
cing  it?  A.  We  had  advanced  quite  a  little  money. 

Q.  In  the  form  of  loans?  A.  It  was  on  the  ultimate  pur¬ 
pose,  with  the  understanding  if  we  did  not  secure  the  sta¬ 
tion  or  the  equipment,  that  the  money  was  to  be  returned 
to  us. 

Q.  Did  you  give  orders  for  power  for  the  station?  A. 
Yes,  I  did.  The  power  was  going  to  be  shut  off  and  we  ad¬ 
vanced  the  money  to  keep  the  station  on  the  air.  It 
514  would  have  been  off  the  air  if  we  had  not  advanced 
the  money. 

Q.  Did  you  have  any  employees  there  operating  the  sta¬ 
tion?  A.  All  the  employees  were  paid  by  the  funds  ad¬ 
vanced  to  the  station.  I  had  no  personal  employees,  no. 

Q.  Who  was  directing  Mrs.  Fenton  in  the  Management  of 
the  station  when  your  company  was  advancing  or  financing 
it  ?  A.  Mrs.  Fenton  was  engaged  after  Mr.  Scott  left  town. 
Mr.  Scott  was  managing  it  when  we  first  started  negotiating 
for  the  station. 

Q.  And  Mrs.  Fenton,  as  manager —  A.  (Interrupting) 
Was  engaged  by  Mr.  Ed  Sturm. 

Q.  And  she  depended  upon  your  corporation  for  financing 
it  ?  A.  She  depended  upon  the  assistance  we  could  all  give ; 
Mr.  Sturm  and  myself  and  others. 

Q.  Did  your  corporation  give  the  orders  from  time  to 
time  for  power  for  the  station,  and  pay  for  it?  A.  Yes,  I 
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think — well,  there  was  only  one  time  that  the  orders  were 
given,  as  I  recall  it,  and  that  is  when  the  station  would  have 
been  cut  off  the  air.  It  was  24  hours’  notice,  and  we  ad¬ 
vanced  the  money  for  the  power  to  be  turned  on,  and  the 
station  would  have  been  off  the  air.  It  was  all  done  for 
the  ultimate  intent  and  purpose  to  place  the  station  in  such 
good  shape  that  we  could  get  a  voluntary  assignment  of  the 
license,  and  it  eventually  became  apparent  that  the  license 
could  not  be  restored  to  good  condition,  because  of  the  poor 
management  it  had  had  over  a  period  of  years,  which  had 
been  for  over  two  years,  I  believe;  had  nothing  but 

515  a  temporary  permit  to  operate,  and  we  found  com¬ 
plaints,  I  think,  that  went  back  for  a  year  and  a  half, 

that  had  been  made  to  the  Federal  Communications  Com¬ 
mission  regarding  the  technical  condition  of  the  station,  and 
it  had  been  ignored,  and  a  man  by  the  name  of  Johnson 
visited  this  community  shortly  after  we  started  our  negotia¬ 
tions  to  purchase  the  equipment  and  secure  a  voluntary 
assignment  of  the  license,  and  he  advised  one  of  the  gentle¬ 
men  who  had  first  mortgage  on  the  station  that  he  never 
saw  a  station  so — in  such  bad  shape,  the  condition  of  the 
equipment  and  the  management  of  it,  and  there  was  nothing 
that  anybody  could  do  to  restore  the  station  to  the  good 
graces  of  the  Federal  Communications  Commission,  be¬ 
cause  of  its  bad  history. 

Q.  Did  you  say  Mr.  Johnson  had  a  voluntary  assignment 
of  the  license?  A.  Mr.  Johnson  was  in,  an  investigator  of 
the  Federal  Communications  Commission. 

Q.  Oh,  I  see.  I  understood  you  to  say  he  had  an  assign¬ 
ment  of  the  license.  A.  No,  he  investigated  the  condition 
of  the  Station  at  the  time  we  were  endeavoring  to  secure 
the  station,  or  a  voluntary  assignment  of  the  license. 

Q.  Now,  who  looked  over  the  advertising  policy  of  the 
station?  A.  Mrs.  Fenton. 

Q.  Who  was  employed  there  and  under  whose  di- 

516  rections  was  the  engineer?  A.  Mr.  Frank  Brown.  I 
believe  Mr.  Frank  Wilburn  was  there  first  and  sub¬ 
sequently,  Mr.  Frank  Brown. 

Q.  And  with  whom  did  Mr.  Wilburn  make  contract  as  to 
what  his  compensation  for  services  he  rendered?  A.  I  be¬ 
lieve  Mr.  Wilburn  conversed  with  me,  and  I  am  pretty  sure 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  275 

that  I  approved  of  the  compensation  that  he  was  to  receive, 
and  so  advised  Mrs.  Fenton. 

Q.  And  you  were  acting  as  President  of  the  Southwest 
Broadcasting  Company  in  doing  that?  A.  Yes.  Well,  prior 
to  that,  I  might  state,  as  early  as  January  of  that  year,  I 
had  had  negotiations  with  Mr.  Scott  in  an  effort  to  secure 
the  station.  Originally,  Mr.  Stuart  and  myself  had  con¬ 
versed  about  the  possibility  of  securing  the  station,  and  as 
time  went  on  there  were  many  conversations.  Mr.  Frank 
Wilburn — Mr.  Wilburn  visited  my  office  frequently  and  dis¬ 
cussed  various  ways  in  which  the  radio  station  might  be 
better  operated,  and  he  agreed  with  me  that  there  was  much 
that  should  be  done  to  improve  the  operation  of  the  radio 
station,  and  over  a  period  of  months  there  was  actual 
acquaintanceship  with  Mr.  Wilburn,  and  when  we  en¬ 
deavored  to  secure  the  station,  Mr.  Scott  left  town  and  it 
was  only  natural  from  so  many  conversations  between  Mr. 
Wilburn  and  myself  on  that,  because  at  that  time  we  had 
felt  that  the  Southwest  Broadcasting  Company  was  going 
to  be  able  to  purchase  the  equipment  and  secure  a  voluntary 
assignment  of  the  license. 

Q.  But  pending  the  decision  as  to  whether  it  could  pur¬ 
chase  the  equipment  and  obtain  a  voluntary  assign- 
517  ment  of  the  license,  the  Southwest  Broadcasting 
Company  made  contracts  with  the  employees  of  the 
station,  is  that  true?  A.  I  would  say  that  the  contracts 
were  made  with  the  knowledge  of  the  Southwest  Broadcast¬ 
ing  Company  by  Mrs.  Fenton.  Even  prior  to  that,  possibly 
I  made  some  contracts,  but  they  might  have  even  been  be¬ 
fore  the  complete — before  the  completion  of  the  creation  of 
the  corporation.  I  am  not  sure.  There  were  so  many  steps 
that  came  along  between  the  time  that  we  first  started  to 
secure  the  equipment  of  the  station,  secure  a  voluntary 
assignment,  we,  naturally,  foresaw  none  of  those  bad  tech¬ 
nical  conditions  that  had  existed  under  Mr.  Wilburn’s  ad¬ 
ministration  at  the  station,  and  as  time  went  on,  we  realized 
that  the  station  was  in  bad  shape,  and  we  finally  realized 
that  not  only  was  it  in  such  bad  shape,  it  was  in  the  bad 
graces  of  the  Federal  Communications  Commission  and  that 
it  could  never  be  restored  to  their  good  graces,  and  that  they 
were  through  with  the  Scott  and  Sturm  operation  of  the 
station. 
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Q.  And  knowing  that  they  were  through  with  the  opera¬ 
tion  by  Scott  and  Sturm,  the  Southwest  Broadcasting  Com¬ 
pany  undertook  to  operate  the  station  with  Mrs.  Fenton  as 
Manager?  A.  No,  we  did  not.  I  object  to  the  statement 
that  we  operated  the  station,  because  at  no  time  did  we  have 
full  control,  and  the  first — the  first  thing  we  would 
plS  have  done  if  we  had  control  of  the  station  was  to 
throw  all  of  the  junk  that  was  there  out  and  get  new 
equipment.  This  is  the  first  thing  we  would  have  done  if 
we  had  control  of  the  station. 

Q.  As  a  matter  of  fact,  didn’t  the  station  operate  actively 
as  a  broadcasting  station  during  that  period  of  time?  A. 
Naturally,  the  station — the  only  thing  that  the  station  could 
do  to  retain  any  semblance  of  life  was  to  continue  on  the 
air,  and  we  desiring  to  provide  the  community  with  a  good 
radio  station,  were  doing  everything  in  our  power  to  try 
and  restore  the  station  in  the  good  graces  of  the  Federal 
Communications  Commission. 

Q.  Now,  Mr.  Stetson,  in  an  effort  to  restore  it  to  the  good 
graces  of  the  Commission,  did  the  Southwest  Broadcasting 
Company  enter  into  the  application  for  renewal  of  the  li¬ 
cense  in  the  name  of  Scott  and  Sturm?  A.  No,  sir.  We 
tried  to  secure  a  voluntary’  assignment  of  the  Scott  and 
Sturm  license  to  ourselves,  and  the  first  indication  that  we 
had  something  was  wrong  was  a  letter  from  Senator  Carl 
Hayden,  addressed  to  Mr.  R.  V.  Westervelt,  in  which  he 
said  virtually  this:  ‘Your  endeavors  to  secure  a  radio  sta¬ 
tion  in  Prescott  have  run  into  another  snag.’  He  said  there 
was  a  hearing  held,  I  believe  it  was  June  24th,  and  no  one 
was  present  representing  Scott  and  Sturm.  ‘Mr. 
519  Petty,  of  the  Federal  Communications  Commission, 
has  advised  us  that  the  Federal  Communications 
Commission  does  not  ever  make  voluntary  assignments  of 
a  license  when  the  license  is  in  bad  shape.’  Therefore,  the 
best  thing  that  we  could  do  was  to  help  restore  the  license 
in  good  shape,  because  it  was  impossible  to  transfer  the 
license  of  Scott  and  Sturm  to  the  Southwest  Broadcasting 
Company  as  long  as  the  license  of  Scott  and  Sturm  was  in 
bad  shape,  and  they  only  had  a  temporary  permit  to  oper¬ 
ate.  So,  naturally,  the  first  step  for  us  to  remember  was  to 
get  the  facilities  operated  by  Scott  and  Sturm  in  shape,  and 
we  advanced  money  for  that  purpose. 
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Q.  And  the  station  actually  operated  during  the  period 
when  the  application  for  renewal  was  pending,  before  it 
was  decided — before  the  station  was  taken  off  the  air?  A. 
When  the  formal  notification  came  from  the  Federal  Com¬ 
munications  Commission  that  the  radio  station  KPJM 
would  go  off  the  air,  I  think  it  was  3  AM  November  24th  or 
some  such  date,  and  we  were  advised  by  Mr.  Ben  Fisher, 
our  Attorney  in  Washington,  D.  C.,  that  KPJM  would  never 
be  restored  to  Scott  and  Sturm,  and  he  thought  that  the 
only  way  the  Southwest  Broadcasting  Company  could,  in 
order  to  get  provided  such  permit,  was  to  make  a  new, 
clean  application,  and  from  that  time  on  our  interest  went 
sour  and  we  made  no  further  effort  to  finance  the  op- 

520  eration  of  a  station  other  than  we  filed  an  applica¬ 
tion — 

Q.  (Interrupting)  Mr.  Stetson,  did  the  Southwest  Com¬ 
pany  order  a  rate  card  indicating  the  system  of  rates  for 
the  station?  A.  The  rate  card  was  ordered  by  Mrs.  Fen¬ 
ton,  and  naturally  we  counselled  with  her  in  that.  It  was 
not  the  Southwest  Broadcasting  Company’s  rate  card,  be¬ 
cause  the  Southwest  Broadcasting  Company  had  secured 
no  official  license  from  Washington  to  either  operate 
KPJM,  or  operate  any  other  station,  and  we  had  been  very 
carefully  warned  by  Mr.  Ben  Fisher  in  Washington,  D.  C., 
from  the  beginning,  that  the  only  relationship  between  the 
Southwest  Broadcasting  Company  and  KPJM  should  be  of 
such  nature  as  to  endeavor  to  restore  its  facilities  and  not 
to  operate  its  station,  and  so  the  Southwest  Broadcasting 
Company,  its  relationship  was  one  of  advancing  money  in 
an  endeavor  to  restore  the  facilities  of  KPJM ;  endeavoring 
to  effect  good  management  which  would  restore  it,  and 
when  it  became  apparent  it  could  not  be  restored,  we  then 
withdrew  entirely  from  any  plans  to  get  the  station  re¬ 
habilitated,  and  started  on  another  course. 

Q.  Who  was  actively  at  the  station  during  the  time  when 
the  renewal  application  was  pending  ?  A.  Who  was  active — 
Q.  (Interrupting)  Actively  managing  and  super- 

521  vising  the  station  ?  A.  Mrs.  Fenton. 

Q.  Under  whose  direction?  A.  Well,  she  was 
under  the  direction  of  Eddie  Sturm,  who  was  at  that  time 
working  for  a  drug  store,  and  he  visited  the  station  and  I 
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talked  with  him  several  times  in  the  station  and  gave  such 
counsel  as  I  could  give,  and  others  of  us  of  the  Southwest 
Broadcasting  Company  who  might  be  able  to  help  her. 

Q.  Mr.  Sturm  was  employed  at  the  drug  store,  you  say, 
during  that  time?  A.  Yes.  I  believe  he  was  the  accountant 
employed  in  the  drug  store. 

Q.  He  was  not  regularly  at  the  station?  A.  No,  he  was 
not  at  the  station,  but  on  just  occasions,  and  I  might  state 
that  Mr.  Scott,  his  partner,  was  quite  negligent  too  during 
the  period  of  time  he  was  there.  Mr.  Frank  Wilburn  was, 
in  reality,  the  manager  of  the  station  at  the  time  we  en¬ 
deavored  to  secure  it. 

i  Q.  So  Mrs.  Fenton  was  active  manager,  and  Mr.  Wilburn 
was  employed  there.  Was  Mr.  Wilburn  paid  by  the  South¬ 
west  Broadcasting  Company  ?  A.  The  money  was  ad¬ 
vanced,  I  don ’t  recall  whether  he  was  paid  with  checks  from 
the  Southwest  Broadcasting  Company,  or  cash,  or  how,  but 
the  money  was  advanced  by  the  Southwest  Broadcasting 
Company,  and  all  of  our  books  show  that  as  money 
522  advanced  to  the  purchase  of  the  equipment  of  the 
station. 

Q.  Now,  what  kind  of  service  was  Mr.  Wilburn  rendering 
there?  A.  You  mean  as  to  quality? 

Q.  During  that  period  of  time  when  the  Southwest  was 
advancing  him  ?  A.  He  was  head  technician.  Now,  I  am 
not  sure.  There  was  several  changes — Mrs.  Fenton  made 
several  changes  and  Mr.  Frank  Brown  became  the  head 
technician,  and  Mr.  Wilburn  had  an  agreement  with  Mr. 
Scott  prior  to  the  time  we  became  interested  in  it,  whereby 
he  had  a  certain  hour  each  day  that  was  given  to  him  as 
compensation  at  the  time  he  was  at  the  station.  He  could 
take  that  hour  and  sell  it  to  merchants  in  the  community, 
and  he  sold  that  hour  to  various  merchants  and  in  return 
he  received  from  the  merchants  milk  and  coal,  and  so  on, 
and  that  hour  that  he  had  was  the  only  period  of  time,  I 
think,  that  remained.  I  am  quite  sure  that  Mr.  Wilburn, 
shortly  after  Mrs.  Fenton  was  manager,  realized  most  of 
his  time  as  technical  operator  of  the  station,  and  Mr.  Frank 
Brown  took  his  place. 

Q.  And  Mr.  Wilburn  made  his  arrangements  with  Mrs. 
Fenton,  with  the  understanding  that  he  was  to  be  financed 
by  the  Southwest  Broadcasting  Company,  is  that  correct? 
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A.  He  made  his  arrangements  in  conversations,  possibly 
some  of  them  were  with  me  and  some  with  Mrs.  Fenton. 
As  a  matter  of  fact,  Mr.  Wilburn  was  in  a  very  bad 

523  jam,  because  as  long  as  Mr.  Scott  was  operating  the 
station,  Mr.  Wilburn  really  had  many  responsibilities 

placed  on  him  to  carry  out  any  of  it  right,  because  Mr.  Scott 
was  not  contributing  toward  the  healthy  operation  of  the 
station. 

Q.  Now,  Mr.  Stetson,  did  the  Southwest  Broadcasting 
Company  pay  anything  to  Mr.  Scott  for  the  station?  A. 
We  paid  an  option  of  $25.00  to  Mr.  Scott,  and  we  very 
quickly  became  involved  with  the  man  who  held  the  first 
mortgage ;  that  is,  the  company  who  held  the  first  mortgage, 
and  Mr.  J.  Andrew  West,  I  believe  he  is  the  manager  and 
attorney  for  the  Prescott  Industrial  Finance  Corporation, 
and  they  held  first  mortgage  on  the  equipment,  and  Mr. 
Scott  told  me  that.  He  says,  “Well,  I  am  willing  to  sell  the 
station  to  you  and  your  associates”.  He  said,  “All  trans¬ 
actions  will  have  to  be  approved  and  finally,  in  the  final  an¬ 
alysis,  you  will  have  to  deal  with  J.  Andrew  West,  because 
he  holds  first  mortgage  on  all  the  equipment”,  and  he  said, 
“I  can  do  nothing  without  his  approval.”  So,  from  that 
time  on  all  of  our  negotiations  to  buy  the  equipment  and 
secure  a  voluntary  assignment  of  the  license  were  negotia¬ 
tions  jointly  with  Mr.  M.  B.  Scott  and  Mr.  J.  Andrew  West. 

Q.  And  all  of  your  activities  in  relation  to  the  op- 

524  eration  of  the  station  and  assisting  its  operation 
were  with  Mrs.  Fenton,  is  that  true?  A.  They  were 

first  with  Mr.  Scott,  because  he  operated  the  station  for 
several  weeks  after  we  secured  an  option  to  buy  the  sta¬ 
tion.  He  was  here  in  Prescott  operating  the  station  him¬ 
self  for  several  weeks;  maybe  three  or  four,  and  then  he 
finally  left.  He  was  in  bad  health  and  he  finally  left,  and 
when  he  left,  he  left  with  the  supposition  that  it  would  only 
be  a  matter  of  a  week  or  two  and  we  could  or  would  get  the 
assignment  he  represented  to  us,  and  we  had  no  reason 
otherwise, — 

Q.  (Interrupting)  Just  a  moment,  Mr.  Stetson.  When  he 
left  you  said  it  was  the  supposition  that  you  would  receive 
the  broadcasting  license?  A.  Yes,  receive  a  voluntary 
assignment  of  his  license. 
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Q.  And  you  never  received  that?  A.  No.  We  received 
a  letter  from  Senator  Carl  Hayden  after  Mr.  Scott  left 
town,  telling  us  what  a  mess  the  station  was  in. 

The  Examiner:  That  was  the  letter  you  referred  to? 

A.  Yes,  and  that  letter  came  after  Mr.  Scott  left  town, 
because  I  know  we  took  that  letter  to  Mr.  West  and  Mr. 
West  was  very  much  upset,  because  Mr.  West  was  anxious 
to  protect  his  interest  as  first  mortgage  on  the  equipment, 
and  I  remember  he  said  he  was  amazed  that  the  station  was 
in  such  bad  shape. 

525  By  Mr.  Stollenwerck : 

i  Q.  During  this  period  that  Mrs.  Fenton  was  manager  of 
the  Southwest  Broadcasting  Company,  or  assisting  in  the 
business,  what  compensation  did  Mrs.  Fenton  receive,  and 
from  whom?  A.  She  received,  I  believe,  $75.00  a  month, 
and  she  received  the  money  from  the  revenue  of  the  station 
which,  in  most  instances,  was  handled  by  us,  because  we 
had  become  a  creditor  of  Scott  and  Sturm.  We  had  ad¬ 
vanced  a  lot  of  money  to  Scott  and  Sturm  to  keep  the  sta¬ 
tion  going.  We  advanced  power  bills,  we  advanced  rent, 
we  advanced  a  lot  of  items  to  keep  the  station  going;  paid 
some  of  these  bills — ultimately  paid,  I  think,  all  of  those 
bills.  It  was  a  terrible  mess,  and  we  did  everything  that 
we  could,  humanly  could,  in  the  spirit  of  good  business  and 
fair  play  to  keep  or  get  the  station  in  good  shape,  and  we 
could  not  do  it,  it  was  in  such  a  mess. 

Q.  And  the  station  was  actually  operating  after  Mr.  Scott 
left  there  and  after  Mr.  Sturm  went  to  the  drug  store?  A. 
He  had  been  at  the  drug  store  all  the  time.  It  was  only 
natural  to  assume  that  a  station  is  going  to  keep  on  the  air, 
because  that  is  all  it  has.  If  it  goes  off  the  air,  it  has  noth¬ 
ing,  and  Mr.  Sturm  was  naturally  in  a  position  of  being 
helpless  as  far  as  finances  was  concerned,  and  we  advanced 
finances. 

526  Q.  In  relation  to  advancing  finances,  were  yon 
aware  of  the  fact  there  was  an  application  for  re¬ 
newal  filed  in  Washington,  and  that  one  of  the  issues  to  be 
determined  in  that  application  was  the  financial  status  of 
the  station?  A.  No,  I  didn’t  know  that  that  was  one  of  the 
issues.  I  thought  that  the  issues  was  on  the  technical  con¬ 
dition  of  the  station,  because  we  found  in  the  files,  Mrs. 
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Fenton  showed  me  a  letter  from  the  Federal  Communica¬ 
tions  Commission,  stating  that  the — pretty  near  a  year  and 
a  half  before  that,  that  the  station  was  off  frequency,  and 
the  Federal  Communications  Commission  had  advised 
Scott  and  Sturm  that  they  must  get  it  back  on  frequency. 

Q.  Did  you  know  that  in  their  renewal  application  lodged 
by  Scott  and  Sturm,  that  there  was  associated  with  that 
an  old  financial  statement  which  the  Commission  held  was 
not  current?  A.  I  believe  Mr.  Ben  Fisher  told  us,  I  am 
quite  sure  he  told  us  that  there  wasn’t,  for  over  a  year  and 
a  half,  any  compliance  with  the  provisions  of  the  Federal 
Communications  Commission  by  Scott  and  Sturm,  and  each 
six  months  they  had  been  given  a  temporary  permit  only, 
and  that  the  station  had  been  in  bad  condition  for  a  year 
and  a  half  and  never  had  a  permanent,  what  is  called  a 
permanent  or  a  license  in  good  standing,  and  it  had  only 
been  operating  by  the  good  graces  of  the  Federal  Commu¬ 
nications  Commission  willing  to  tolerate  it,  hoping  it  even¬ 
tually  would  get  in  good  shape. 

527  Now,  knowing  that  to  be  in  that  condition,  you 
state  your  corporation  advanced  money  or  helped  to 
pay  or  practically  paid  all  of  its  accounts  for  its  current 
expenses?  A.  1  would  state  this,  that  the  first  time  we  ever 
became  interested  in  securing  the  equipment  and  the  facili¬ 
ties  of  the  radio  station  was  a  long  time  before  the  negoti¬ 
ations,  because  we  were  ashamed  that  Prescott  had  a  sta¬ 
tion  operated  so  poorly,  and  we,  who  had  looked  at  the 
running  of  the  station,  and  I  sav  this  now  as  manager  of 
a  theater,  1  have  alwavs  felt  that  the  radio  was  a  verv  ini- 
portant  part  of  advertising  a  business,  and  I  have  felt  from 
experience,  know  from  experience  that  radio  advertising 
is  most  helpful  to  the  merchants  in  a  community,  and  in  a 
community  like  Prescott  with  isolated  places  around  it  and 
mining  communities  that  don’t  have  mail  service  at  least 
three  times  a  week,  I  realized  the  radio  station  was — I  was 
always  suspicious  that,  the  radio  station  was  not  efficient — 

Q.  (Interrupting)  Now,  Mr.  Stetson,  just  a  moment.  A. 
Yes. 

Q.  What  knowledge  did  you  have  of  the  books  of  the 
station;  did  vou  have  access  to  the  books  in  the  station? 
A.  Onlv  after  Mr.  Scott  left  the  community. 
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Q.  Only  after  Mr.  Scott  left  the  community  you 

528  had  access  to  the  books?  A.  Yes.  Mr.  Scott  left  the 
community.  Up  to  the  time  he  left  the  community 

and  when  he  left,  Mr.  J.  Andrew  West,  who  had  a  first 
mortgage,  and  I  believe  one  or  two  other  representatives  of 
the  Southwest  Broadcasting  Company,  and  Mr.  R.  V. 
Westervelt’s  office  were  faced  with  the  problem  of  what 
to  do.  Mr.  Scott  had  left,  and  I  remember  at  the  time  we 
said  to  Mr.  West,  “It  is  your  problem,  Mr.  West,  you  are 
the  first  mortgage  holder;  you  work  it  out”.  He  said, 
“You  had  been  wanting  to  buv  for  one  and  wanted  to  se- 
cure  a  blank  assignment  of  the  license,”  and  I  made  the 
suggestion  that  we  engage  a  manager;  that  is,  Mr.  Sturm, 
he  was  the  only  man  authorized  to  do  so,  to  engage  a  man¬ 
ager — 

Q.  (Interrupting)  Just  a  moment,  you  say,  “we  engage 
a  manager”,  were  you  cooperating  with  Mr.  Sturm?  A. 
With  the  first  mortgage  holder,  Mr.  West,  and  I  made  the 
suggestion  that  a  manager  be  engaged,  and  the  only  person 
authorized  to  engage  a  manager  was  Mr.  Scott  or  Sturm. 

.  Q.  When  was  Mrs.  Fenton  engaged?  A.  Mrs.  Fenton 
was  engaged  after  mv  conversations  with  Mr.  Sturm  and 
Mr— 

Q.  (Interrupting)  Was  Mr.  Westervelt,  at  that  time, 
serving  as  Attorney  for  your  corporation?  A.  Yes,  he  was 
Secretary  for  the  Corporation  and  Attorney. 

529  Q.  Bid  lie  and  you  inspect  the  books  and  arrive 
at  the  financial  condition  of  it  ? 

i The  Examiner:  Just  a  moment,  you  mean,  referring  to 
the  corporation,  you  mean  the  books — 

Mr.  Stollenwerck :  (Interrupting)  I  beg  your  pardon, 
I  mean  the  KPJM. 

The  Examiner:  You  mean  the  station? 

The  Witness:  At  no  time,  I  might  state,  did  we  ever 
have  a  clear  picture  of  the  station,  because  the  books  were 
in  terrible  shape,  because  Mrs.  Fenton  would  discover  mat¬ 
ters  over  a  period  of  weeks.  It  was  several  months  before 
we  found  what  the  true  condition  of  the  books  was  as  far 
as  bookkeeping. 
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By  Mr.  Stollenwerck : 

Q.  Who  made  the  actual  inspection  of  the  books?  A.  I 
never  even  saw  a  set  of  books.  I  never  saw  anything  that 
looked  like  modern  bookkeeping. 

Q.  Was  Mr.  Westervelt  active  in  taking  care  of  the 
books?  A.  From  time  to  time,  as  power  bills  or  other  mat¬ 
ters  were  due,  we  would  have  conferences  and  we  would 
raise  money  for  power  bills,  and  we  would  finance  it  to  keep 
the  station  operated,  and  at  no  time  did  we  see  anything 
that  looked  like  a  modern  bookkeeping  system. 

Q.  Who  had  custody  of  the  books  during  that  time  ? 

530  A.  Mrs.  Fenton,  if  there  were  books.  All  she  had 
was  a  set  of  files  and  two  or  three  shelves  piled  two 

or  three  feet  high  with  paper. 

Q.  How  many  employees  were  there  during  that  time 
you  speak  of,  actually  paid  employees?  A.  I  believe  there 
were  three. 

Q.  Can  you  name  them?  A.  Mr.  Frank  Wilburn  was 
employed,  and  then  there  was  an  assistant  technician.  I 
believe  his  name  was  Eitel.  There  is  somebody  in  this 
room,  perhaps,  who  knows  whether  that  is  correct,  and 
Mrs.  Fenton,  of  course,  and  then  Mr.  Franklyn  Brown  who 
replaced  Mr.  Frank  Wilburn.  I  believe  there  was  a  young 
man  who  worked  there  running  errands  that  Mrs.  Fenton 
employed,  and  then  there  was  some  talent. 

Q.  Did  Mr.  Sturm,  when  he  was  a  clerk  in  the  drug  store, 
supervise  the  details  of  that  operation?  A.  No,  I  would 
say  that  Mrs.  Fenton  supervised  all  the  details. 

Q.  Mrs.  Fenton  supervised  all  the  details?  A.  Because 
Mr.  Sturm  was  a  very  inexperienced  man  in  radio.  As  a 
matter  of  fact,  I  think  Mr.  Sturm  knew  less  than  Mr.  Scott, 
and  Mr.  Scott  knew  almost  nothing. 

Q.  Did  you  not  state  that  no  one  in  the  Southwest  Broad¬ 
casting  Company  knew  much  about  it  either?  A. 

531  We  admit  that,  that  was  our  advantage.  We  knew 
the  truth.  We  knew  we  were  not  capable  operators, 

and  we  only  wanted  to  get  the  station  and  get  a  manager  to 
operate  it  and  put  it  in  condition. 

The  Examiner:  Anything  further? 
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By  Mr.  Stollemverck : 

Q.  Mr.  Stetson,  how  was  the  advertising  business  han¬ 
dled  during  that  period?  A.  What  was  the  question? 

Q.  How  was  the  advertising  business  of  the  station  han¬ 
dled?  A.  Mrs.  Fenton  handled  all  of  the  detail  manage¬ 
ment  of  the  station,  and  in  two  or  three  instances  I  was 
able  to  negotiate  a  couple  of  contracts  which  helped  keep 
the  station  going,  and  one  of  the  contracts  I  negotiated  I 
can  remember  very  clearly,  was  for  a  news  broadcast  over 
the  radio  station  which  was  paid  for  by  the  Arizona  Power 
Corporation,  and  I  remember  the  day  I  took — I  worked  the 
deal  out  and  took  it  into  Mrs.  Fenton  and  said  her  station 
was  now  going  to  have  some  more  money  and  it  was  going 
to  have  a  very  fine  addition  to  the  program  and  it  would 
be  a  nice  program,  if  she  liked  the  idea,  and  she  did.  Par¬ 
don  me,  I  can  add  another  name  to  the  operation;  Mr.  Bick- 
ett.  I  think  he  was  engaged  by  Mrs.  Fenton,  and  I  made 
inquiry  and  located  the  gentleman  through  Mr.  Dick  Luhrs 
of  KTAR,  because  he  was  engaged  at  the  time.  The  next 
broadcast  that  was  engaged  was  a  contract  that  was 
532  entered  into  was,  the  Trans-Radio  Press,  and  it  was 
necessarv  that  we  have  a  man  who  could  receive  at 
this  end,  short-wave  broadcast. 

Q.  "Who  made  the  contract  with  Trans-Radio  Press  ?  A. 
Mrs.  Fenton  made  that  contract  with  my  suggestion  and 
with  niv  knowledge,  and  with  the  approval  of  myself  a  man 
put  up  the  money. 

Q.  And  your  corporation  made  payments  to  the  Trans- 
Radio  Press  for  service?  A.  The  money  came  from  the 
Arizona  Power  Corporation  who  sponsored  the  program 
and  was,  in  turn,  a  portion  of  it  was  sent  on  to  the  Trans- 
Radio  Press. 

Q.  AYho  handled  the  actual  bank  deposits,  collections  and 
disbursements?  A.  Mrs.  Fenton  handled  all  of  the  collec¬ 
tions  and  she  designated  the  payrolls,  and  so  forth.  The 
checks  were  drawn  bv  mvself,  because  we  were  a  creditor 
of  the  radio  station,  having  advanced  a  lot  of  money  trying 
to  keep  the  radio  station  in  good  condition. 

Q.  And  you  were  trying  to  aid  your  corporation  from  a 
financial  standpoint,  were  you,  at  that  time?  A.  No,  we 
were  trying  to  aid  Mrs.  Fenton  in  her  management  of  the 
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radio  station,  with  the  hope  we  would  not  have  to  put  up 
any  more  money,  and  with  the  hope  that  the  station  oper¬ 
ated  under  the  Scott  and  Sturm  license,  that  in  aiding 
Sturm  with  Mrs.  Fenton  as  Manager,  it  would  get 

533  itself  on  a  paying  basis  pending  the  approval  of  the 
Federal  Communications  Commission,  and  we  put 

up  a  lot  of  money  and  were  naturally  involved  as  we  neces¬ 
sarily  would  be  involved,  .-just  like  Mr.  J.  A.  West  advanc¬ 
ing  money. 

Q.  Mr.  West  had  advanced  money  and  the  Southwest 
Broadcasting  Company  advanced  money.  Were  there  any 
other  creditors  that  were  interested  in  aiding  in  the  salvage 
of  the  station?  A.  Well,  naturally,  everybody  that  the  sta¬ 
tion  owed  anv  monev  to  was  interested,  and  I  remember 

one  of  them  verv  well  was  Mr.  Robb. 

* 

Q.  What  about  Mr.  Sturm?  A.  Mr.  Sturm  knew  that  the 
thing  was  in  a  terrible  mess  after  Mr.  Scott  left,  that  he 
was  just  helpless. 

Q.  And  Mr.  Sturm,  knowing  it  was  in  such  a  mess,  went 
into  the  drug  business?  A.  No,  he  had  been  accountant  for 
the  drug  store  for  some  time,  many  months  before  Mr. 
Scott  left  town.  He  had  not  ever  been  as  active  as  Mr. 
Scott. 

Q.  When  did  Mr.  Scott  leave  there?  A.  I  think  it  was 

the  latter  part  of  June. 

The  Examiner:  What  vear?  A.  1935. 

•> 

By  Mr.  Stollenwerck: 

534  Q.  When  did  the  station  go  off  the  air,  Mr.  Stet¬ 
son  ?  A.  I  am  pretty  sure  it  was  in  November. 

Mr.  Porter:  Mr.  Examiner,  if  I  could  interrupt,  I’d  like 
to  ask,  Mr.  Examiner,  to  take  judicial  notice  in  the  pro¬ 
ceeding  involving  station  KG  AN. 

The  Examiner :  I  will  remember  to  do  that.  I  think  that 
station  was  taken  off  the  air  that  appeared  in  the  previous 
case. 

Mr.  Stollenwerck:  Mr.  Examiner,  if  you  wish  I  have 
the  abstract  from  that  record. 

The  Examiner:  It  is  not  necessary,  I  don’t  think.  I 
think  I  have  a  distinct  remembrance  of  that  case. 
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By  Mr.  Stollenwerck : 

Q.  Now,  Mr.  Stetson,  by  whom  was  Mrs.  Fenton  em¬ 
ployed  before  she  went  to  the  station?  A.  Mrs.  Fenton 
was  employed  by  me  at  the  Studio  Theater. 

Q.  Employed  by  you  at  the  Studio  Theater?  A.  Yes, 
and  pardon  me  if  I  might  add,  her  employment  had  termi¬ 
nated  at  the  Studio  Theater  for  some  time  before  she  went 
to  work  for  Scott  and  Sturm;  Mr.  Sturm. 

Q.  Do  you  know  how  long  she  worked  for  Mr.  Scott  and 
Mr.  Sturm  before  these  conditions  developed  and  your  cor¬ 
poration  became  so  much  interested?  A.  Well,  she  had 
never  been  directly  employed  by  Scott  and  Sturm  until — 
except  for  the  handling  of  programs  and  I  think  oc- 

535  easional  radio  programs  and  other  matters.  I  might 
state  that  Mrs.  Fenton  had  a  dramatic  school  and 

has  a  background  of  some  business  experience,  and  because 
of  her  peculiar  qualifications  and  knowing  the  talent  of  the 
community,  being  able  to  handle  talent  well,  and  having 
a  business  background,  we  felt  she  was  the  most  capable 
person  to  manage  the  station.  Whether  I  was  aware,  I 
mean  all  of  us  who  advised  with  Mr.  Ed  Sturm — 

Q.  (Interrupting)  After  arriving  at  that  conclusion  or 
crude  arrangement  with  Mrs.  Fenton,  continue  there?  A. 
Yes,  but  Mr.  Ed  Sturm  and  Mrs.  Fenton  and  myself  had  a 
conversation,  at  which  time  we  discussed  the  matter  very 
thoroughly,  and  it  was  understood  that  Mrs.  Fenton  was 
working  for  Ed  Sturm,  and  we  assured  Mrs.  Fenton  if  she 
worked  for  Mr.  Ed  Sturm  and  managed  that  station,  that 
we  would  provide  funds  if  it  was  necessary,  and  we  would 
help  in  every  way  we  could,  because  we  were  anxious  to 
get  the  facilities  of  the  radio  station  KPJM  in  good  shape. 

Q.  How  many  hours  per  day  were  Mr.  Ed  Sturm  work¬ 
ing  in  the  drug  store?  A.  I  don’t  know.  I  believe  he 
worked  about  a  half-day. 

Q.  Was  he  regularly  employed  there?  A.  Yes,  I  believe 
he, was  bookkeeper  and  he  may  have  worked  for  someone 
else  than  the  drug  store. 

536  Q.  Was  Mr.  Sturm  keeping  the  accounts  of  KPJM 
during  that  time?  A.  No,  but  he  would  examine 

them.  He  visited  the  station  several  times  when  I  was 
there  and  I  know  he  visited  the  station  at  times  that  I 
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wasn’t  there,  and  we  talked  over  matters,  and  Mrs.  Fenton 
was  the  executive  that  ran  it.  Anyone  of  us  that  counseled 
with  him  never,  at  no  time,  interfered  in  running  the  sta¬ 
tion,  other  than  as  far  as  we  could  help  in  a  constructive 
way. 

Mr.  Stollenwerck:  That  is  all. 

The  Examiner:  Mr.  Porter. 

By  Mr.  Porter: 

Q.  Mr.  Stetson,  I  believe  you  said  you  lived  here  about 
eleven  years?  A.  No,  the  theater  business.  He  asked  how 
long  I  had  been  in  the  theater  business.  I  said  eleven  years. 

Q.  You  have  lived  here  much  longer —  A.  (Interrupting) 
No.  I  first  came  to  Prescott,  I  believe,  in  1933,  at  which 
time  my  brothers  and  I,  with  associates,  secured  a  lease 
on  the  Goldwater  Building  and  re-modeled  it  into  the 
Studio  Theater,  and  I  have  resided  since  that  date,  about 
a  total  of  two  years,  in  Prescott. 

Q.  Are  you  the  owner  of  the  Studio  Theater,  as  well  as 
Manager?  A.  My  brothers  and  I  sold  the  Studio  Theater 
about  a  year  and  a  half  ago,  and  I  have  resided  most 
537  of  the  time  in  Phoenix. 

Q.  Are  you  in  business  in  Phoenix?  A.  Yes. 

Q.  What  kind  of  business?  A.  My  brothers  and  I  own 
and  operate  the  Studio  Theater  in  Phoenix,  and  my  wife 
and  I  also  own  the  Aztec  Shop,  23  East  Adams  in  Phoenix. 

Q.  What  is  the  Aztec  Shop?  A.  The  Aztec  Shop  is  a 
Mexican  merchandise  shop. 

Q.  Do  you  have  any  plans  to  move  to  Prescott  if  this  ap¬ 
plication  is  granted?  A.  I  would  expect  to  visit  Prescott 
and  spend  as  much  time  as  would  be  necessary  to  aid  the 
Southwest  Broadcasting  Company  to  build  the  radio  sta¬ 
tion  and  place  it  on  the  air.  I,  however,  would  not  consider 
myself  qualified  to  manage  and  operate  the  station,  and 
the  Southwest  Broadcasting  Company  would  engage  a  man¬ 
ager  for  that  purpose,  and  I  would  give  as  much  time  as  is 
necessary  to  aid  and  put  the  station  on  the  air  in  good 
shape. 

Q.  Now,  I  notice,  Mr.  Stetson,  that  you  were  the  original 
President  of  the  corporation?  A.  Yes. 

Q.  Can  you  give  the  Examiner  the  set-up,  you  might  say, 
of  the  corporation  originally;  can  you  detail  the  stockhold- 
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ers  and  the  amount  of  stock  held  by  each?  A.  Yes. 

538  Q.  Will  you  do  that,  please?  A.  The  embyro  of 
the  Southwest  Broadcasting  Company  was  seven 

men.  I  might  state  that  at  the  time  we  secured  an  option 
with,  and  secured  the  option  to  purchase  the  station,  we 
contemplated  if  we  could  secure  it,  that  we  would  form  a 
corporation  for  the  purpose  of  operating  the  station,  and 
Mr.  C.  E.  Lawrence,  Mr.  G.  Norman  Hoffman,  Mr.  C.  D. 
Rhodes,  Mr.  R.  V.  Westervelt,  Mrs.,  I  believe,  B.  V.  Brown, 
Mr.  Flovd  Williams,  and  mvself,  were  the  original  seven 
who  planned  to  create  the  Southwest  Broadcasting  Com¬ 
pany. 

Q.  And  upon  the  formation  of  the  corporation  July  1st, 
1935,  you  were  President?  A.  Yes. 

Q.  And  who  were  the  other  officers?  A.  Well,  I  might 
state  that  there  is  a  little  matter  that  should  be  explained, 
that  between  the  time  that  the  seven  of  us  agreed  we  would 
create  the  Southwest  Broadcasting  Company,  on  final  issu¬ 
ance  of  stock,  Mr.  Floyd  Williams  sold  his  business  and 
had  not  again  entered  business,  and  while  his  name  ap¬ 
pears  as  an  incorporator  of  the  company,  he  was  not  issued 
stock  because  of  his  changed  position,  because  of  having 
sold  his  automobile  business,  and  then  there  was  one  other 
change  in  the  stockholders,  in  that  Mr.  Roxie  Webb  pur¬ 
chased  the  stock  of  Mrs.  B.  W.  Brown,  and  today  there  are 
those  same  six  stockholders,  which  would  be  mvself — 

The  Examiner:  (Interrupting)  Give  the  amount 

539  of  stock  held  by  each  at  this  point ;  that  is,  what  you 
now  hold  and  what  you  subscribed  for? 

A.  I  would  appreciate  it  if  I  could  have  Mr.  Harmon, 
who  has  gone  over  our  books  carefully.  I  wonder  if  he 
could  present  the  detail  of  the  stock? 

The  Examiner:  That  would  be  satisfactory. 

Mr.  Porter:  Yes. 

Mr.  Locklear:  He  will  be  put  on  the  stand. 

The  Witness :  As  of  the  issuance  of  the  stock,  myself  as 
President,  Mr.  Lawrence — pardon  me — 

Bv  Mr.  Porter: 

Q.  Mr.  Hoffman?  A.  Mr.  Hoffman  as  Vice-President 
and  Mr.  Lawrence,  Secretary,  and  Mr.  Rhodes,  Treasurer. 

Q.  Mr.  Westervelt  Secretary?  A.  That  is  right,  Mr. 
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Westervelt  as  Secretary,  and  when  Mr.  Westervelt  de¬ 
ceased,  Mr.  Lawrence  was  elected  in  his  place.  Mr.  Wester- 
velt — out  of  the  original  stockholders,  Stetson,  Lawrence, 
Westervelt,  Hoffman,  Rhodes  and  Webb.  The  only  change 
is  that  Mr.  Westervelt  is  deceased,  and  the  stock  he  held 
is  now  held  by  the  administrator  of  his  estate. 

Q.  Upon  the  incorporation  in  July,  1935,  can  you  state 
the  amount  of  stock  issued  to  each  of  the  six  incorporators? 
A.  Two  shares. 

540  Q.  Two  shares,  and  was  the  $200.00  each  in  pay¬ 
ment  of  the  stock  paid  into  the  corporation?  A.  Yes. 

Q.  Was  that  the  only  money  that  the  corporation  had  at 
that  time?  A.  We  decided  we  should  each  put  $200.00  into 
the  corporation  to  start  and  negotiate  for  the  purchase  of 
the  equipment  and  securing  of  the  license. 

Q.  And  you  took  two  shares  of  stock  for  the —  A.  (In¬ 
terrupting)  In  other  words,  the  issuance  of  the  stock  was 
for  the  money  put  up,  and  we  agreed  we  would  all  put  up 
like  money  at  all  times  as  was  necessary  and  we  would 
issue  additional  stock  as  we  put  up  the  money. 

Q.  And  at  or  about  that  time,  or  after  that  time,  addi¬ 
tional  stock  subscriptions  were  made  by  each  of  the  six 
persons?  A.  Yes.  We  had  a  meeting,  at  which  time  we  dis¬ 
covered  that  we  had  not  issued  stock  as  fast  as  we  had  put 
up  money,  and  I  am  not  sure  that  each  time  money  was  put 
up  stock  was  issued  at  that  time,  but  our  records  that  are 
kept  by  a  Certified  Public  Accountant,  who  has  handled 
our  books,  and  he  will  testify  as  to  the  financial  transac¬ 
tions  of  the  stockholders. 

Q.  Now  I  notice  you  filed  an  exhibit  here,  I  think  it  is 
Exhibit  “C”,  Mr.  Stetson,  in  which  you  list  as  a  joint  finan¬ 
cial  statement  of  yourself  and  your  wife?  A.  Yes. 

541  Q.  Your  wife  has  not  agreed  to  take  any  stock, 
has  she?  A.  No,  I  have  never  conversed  with  her 

about  that. 

Q.  Can  you  break  down  this  exhibit,  in  order  to  tell  the 
Examiner  how  much  of  the  assets  shown  on  this  statement 
you  are  in  possession  of,  or,  rather,  your  wife  has,  or  what? 
A.  Well,  in  this  State,  when  a  man  is  married  I  believe  all 
property  becomes  community  property. 

The  Examiner:  Under  the  management  and  control  of 
the  husband? 
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A.  I  don’t  think  so.  I  think  it  is  husband  and  wife. 

Mr.  Locklear:  If  I  may  offer  a  suggestion.  Of  course, 
I  am  not  the  last  word  in  these  things,  but  as  I  understand 
the  law  here,  the  husband  has  absolute  control  of  all  the 
personal  property.  The  law  requires  that  his  wife  join  in 
the  conveyance  of  real  estate,  and  your  Honor  coming  from 
Texas,  of  course  you  are  posted  on  the  principals  of  com¬ 
munity  property  law,  and  we  have  a  law  I  think  very  much 
— I  think  it  was  taken  from  the  law  in  Texas,  and  as  Mr. 
Stetson  says,  everything  accumulated  by  a  man  and  his 
wife  after  they  are  married,  or  course,  they  own  fifty-fifty. 

The  Examiner :  And  as  far  as  the  personal  prop- 

542  ertv  is  concerned,  it  is  under  the  direct  control  of 
the  husband? 

Mr.  Locklear:  Under  the  exclusive  control  of  the  hus¬ 
band. 

The  Examiner :  Yes. 

Bv  Mr.  Porter : 

Q.  Then,  Mr.  Stetson,  could  I  ask  you  whether  or  not 
the  items  shown  on  Exhibit  “0”  will  be  available? 

The  witness:  It  will,  yes.  I  might  state  that  probably 
85  per  cent  of  that  was  property — 90  per  cent  was  property 
in  my  possession  before  I  was  married,  and  the  largest  item 
is  my  interest  in  the  Studio  Theater  in  Phoenix. 

Q.  Also  the  store  you  described?  A.  Yes. 

Q.  Now  you  have  agreed  thus  far  to  take  22  additional 
shares?  A.  Yes. 

Q.  Or  $2,200.00  in  stock?  A.  That  is  right. 

!  Q.  And,  I  suppose  the  other  stockholders  have  agreed  in 
similar  amounts,  or —  A.  (Interrupting)  Most  of  them 
have  advanced  their  money.  I  believe  that  the  estate  of 
Mr.  Westervelt  and  myself  are  the  only  two  that  have  not 
advanced  the  money.  That  is,  I  have  advanced  the  total 
of  $350.00  and  I  have  subscribed  to  $2,200.00  worth  of 
stock. 

543  Q.  That  is  in  addition  to  the  two  that  you  already 
have?  A.  That  is  right. 

,  Q.  And  the  350  will  come  out  of  the  2200?  A.  In  addi¬ 
tion  to. 

Q.  Have  all  250  shares  of  stock  authorized  by  the  Char¬ 
ter  been  subscribed?  A.  There  is  some  complications  in 


w.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  291 

the  question  of  the  estate  of  R.  V.  Westervelt.  There  is 
some  detail  there,  and  I  believe  I’d  rather  have  the  CPA, 
who  has  handled  the  records  of  our  corporation,  answer 
that  question  if  it  is  agreeable  with  you,  Mr.  Porter. 

Q.  You  would  prefer  to  have  him  testify  concerning  the 
condition  of  the  corporation  financially?  A.  We  engaged 
him  to  handle  all  of  our  accounting,  and  he  has  handled  it 
for  some  time. 

Q.  And  that  is  true  all  the  way  through  the  existence  of 
the  corporation?  A.  Yes.  After  Mr.  Westervelt  passed 
away — Mr.  Westervelt  kept  all  of  our  books  and  stock,  as 
well  as  after  the  old  station  went  off  the  air.  He  also  kept 
all  the  financial  records.  Mrs.  Fenton  turned  them  over  to 
him,  and  then  when  he  passed  away,  the  files  were  delivered 
to  Mr.  Claude  Harmon,  who  has  ever  since  been  in  custody 
of  all  of  our  records. 

The  Examiner:  That  is  the  Certified  Public  Account¬ 
ant? 

544  A.  Yes. 

By  Mr.  Porter  : 

Q.  Is  he  Secretary  of  the  corporation?  A.  No,  he  is  em¬ 
ployed  by  the  corporation  to  handle  the  accounting  and  de¬ 
tails. 

Q.  Who  became  Secretary  after  Mr.  Westervelt ’s  death? 
A.  I  said  Mr.  Lawrence.  I  am  quite  sure  Mr.  Lawrence 
was  elected  in  his  place.  We  had  two  meetings,  and  I  re¬ 
member  at  the  time  Mr. — it  was  between  Mr.  Webb  and  Mr. 
Lawrence  and  neither  one  wanted  it,  and  I  think  Mr.  Law¬ 
rence  finally  consented  to  take  the  job. 

Q.  And  you  would  rather  have  Mr.  Harmon  testify  as  to 
the  condition  of  the  Company  in  June,  1936.  A.  He  has  the 
records. 

Mr.  Porter:  That  is  all. 

The  Examiner:  Any  thing  on  re-direct? 

Mr.  Locklear:  Yes. 

The  Examiner :  Now,  just  a  minute.  How  long  will  you 
be  on  re-direct? 

Mr.  Locklear:  I’d  say  about  ten  minutes. 

The  Examiner:  Take  a  five  minute  recess. 

(A  short  recess  was  thereupon  taken,  after  which,  hear¬ 
ing  resumed  as  follows : 
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The  Examiner:  All  right,  gentlemen,  we  are  ready.  We 
will  resume  and  you  may  examine  the  witness  on  re-direct. 
Mr.  Porter:  Mr.  Examiner,  I  just  want  to  clear 

545  up  the  record  with  respect  to  the  statement  made 
this  morning  by  Mr.  Stollenwerck,  calling  the  Exam- 

i  iner’s  attention  to  a  letter  appearing  in  the  Docket,  under 
date  of  May  12th,  addressed  to  all  parties,  in  which  it  states 
that : 

“You  are  advised  that  the  Commission  en  banc,  on  April 
28th,  1937,  remanded  the  above  entitled  applications  for 
further  hearing,  in  order  that  the  facts  set  out  in  the  peti¬ 
tion  of  W.  P.  Stuart,  filed  with  the  Commission  on  January 
27tli,  1937,  could  be  investigated. 

“The  hearing  is  scheduled  for  July  6th,  1937,  at  the  offices 
of  the  Commission,  Washington,  D.  C.,  at  ten  o’clock  A.  M. 

“Copies  of  this  notice  are  being  sent  to  all  parties  in 
interest.” 

Of  course,  thereafter  the  hearing  was  continued  to  July 
27th,  at  this  place. 

The  Examiner:  Yes. 

i  Mr.  Porter:  And  I  call  your  attention  to  that  letter  par¬ 
ticularly  because  it,  in  turn,  calls  the  parties’  attention  to 
the  order  entered  by  the  Commission,  and  the  date  entered 
in  the  letter. 

The  Examiner:  Then  it  largely  defines  the  issues  as  all 
set  out  in  the  petition? 

Mr.  Stollenwerck:  Mr.  Examiner,  may  I  make  this  ob¬ 
servation  ?  Based  upon  the  authority  as  I  understood  it 
given  by  the  law  as  conveyed  to  me,  I  followed  the 

546  preparation  of  this  case  along  the  lines  of  the  peti¬ 
tion  in  order  that  the  statements  in  the  petition  could 

be  analysed  and  justice  could  be  done  in  relation  to  the 
allegations  therein,  it  being,  I  believe,  the  result  of  the  peti¬ 
tion  and  in  consideration  by  the  Commission  which  resulted 
in  this  action.  Consequently,  we  think  it  entirely  within  the 
scope  of  this  hearing  for  that  petition  and  its  allegations 
to  be  brought  out. 

Mr.  Porter:  The  reason  I  make  comment  at  this  time  in 
connection  with  counsel’s  statement  that  this  is  a  re-hear¬ 
ing,  the  letter,  of  course,  I  referred  to,  and  the  order  very 
clearly  provides  that  it  is  a  further  hearing  in  connection 
with  the  issues  set  forth  in  the  petition. 
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The  Examiner:  Yes,  it  was  always  my  opinion  that  it 
was  a  further  hearing  and  not  a  re-hearing.  That  is  why 
I  stressed  the  desire  this  morning  that  we  not  have  cumu¬ 
lative  evidence.  All  right,  you  may  proceed  with  the  re¬ 
direct. 

Albert  Stetson,  a  witness  called  on  behalf  of  Applicant, 
Docket  No.  3797,  resumed  the  witness  stand  and  testified 
further,  as  follows : 

Re-direct  Examination 

By  Mr.  Locklear : 

Q.  Mr.  Stetson,  what  were  the  plans  of  the  Southwest 
Broadcasting  Company  with  reference  to  operating  a  sta¬ 
tion  if  the  permit  of  KPJM  were  transferred  to 

547  them?  By  that  I  mean,  were  they  going  to  put  in 
new  equipment,  or  try  to  operate  it  as  it  was?  A. 

New  equipment,  decidedly. 

Q.  You  say  that  you  and  Mr.  Stuart,  as  individuals,  first 
contacted  the  owners  of  KPJM,  with  the  view’ —  A.  (In¬ 
terrupting)  No,  I  contacted  them,  but  I  had  conversed  with 
Mr.  Stuart.  At  one  time  Mr.  Stuart  and  I  conversed  about 
the  possibility  of  securing  the  station  and  placing  it  either 
in  the  Courier  Building  or  in  the  Studio  Theater  Building 
and  jointly  operate  it,  however,  I  was  unable  to.  Mr. 
Stuart  said,  “You  go  ahead  and  talk  to  them  and  see  wdiat 
you  wrork  out”,  and  I  was  unable  to  secure  the  option  or 
right  to  purchase  it  at  any  figure  that  v*as  reasonable,  and 
nothing  came  of  that. 

Q.  Mr.  Stuart,  you  say,  suggested  that  it  be  placed  in 
the  Courier  Building  over  here?  A.  Well,  it  was  merely 
he  and  I  w*as  having  conversations  as  two  men  might  re¬ 
garding  the  possibility  of  getting  the  radio  station  and 
operating  it  in  good  condition  in  a  community. 

Q.  Where  was  it  suggested  it  be  placed  in  the  Courier 
Building?  A.  Well,  Mr.  Stuart  said  if  I  wTas  able  to  work 
it  out,  he  felt — and  the  plan,  he  and  I  discussed  it  generally, 
operating  it;  that  it  could  be  placed  without  over- 

548  head  for  rental,  either  in  the  Studio  Theater  build¬ 
ing  which  I  had  outlined,  or  he  said  it  could  be  placed 

in  back  of  the  Courier  Building. 
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Q.  Was  anything  said  about  the  personnel  of  the  Studio 
Theater  if  it  were  placed  in  the  Courier  Building?  A.  Yes. 
Naturally,  in  the  operation  of  a  radio  station,  it  is  an  ad¬ 
vantage  to  keep  the  overhead  down  and  still  operate  the 
station  efficiently.  In  many  towns  a  radio  station  occupies 
quarters  in  a  building,  and  Mr.  Stuart,  at  that  time,  ex¬ 
pressed  the  thought  that  if  I  negotiated  the  deal  which  I 
Iliad  presented  to  him,  that  such  could  be  done. 

Q.  And  who  was  to  operate  it  down  in  the  Courier  Build¬ 
ing?  A.  We  never  advanced  that  far  in  our  conversations. 

Q.  Now,  at  the  time  you  and  the  six  other  incorporators 
launched  on  this  radio  enterprise  and  decided  to  incorpo¬ 
rate  the  company,  did  you  contact  Mr.  Stuart?  A.  Yes,  at 
a  meeting  in  Mr.  Westervelt’s  office,  at  which  time  we  were 
calling  up  the  stockholders  of  the  corporation.  I  explained 
I  had  had  these  conversations  earlier  with  Mr.  Stuart,  and 
I  felt  we  should  leave  a  place  for  him  in  our  corporation  if 
he  was  of  a  mind  to  join  us,  and  I  was  instructed  by 
549  the  group  to  talk  to  him  as  long  as  I  had  been  the 
one  who  talked  to  him  before,  and  I  did.  I  talked 
to  Mr.  Stuart  and  he  said  he  didn’t  believe  he  was  inter¬ 
ested  at  that  time,  so  we  went  ahead  and  formed  the  corpo¬ 
ration  without  Mr.  Stuart. 

Q.  Did  he  make  any  further  comment  about  the  possi¬ 
bility  of  operating  the  station  ?  A.  No,  there  was  no  men¬ 
tion. 

Q.  Now,  you  lived  here  and  w*as  in  business  here,  Mr. 
Stetson,  when  this  enterprise  was  launched?  A.  Yes,  I 
lived  here;  resided  here  with  my  mother.  We  leased  a 
home,  had  our  own  furniture  in  the  home,  and  I  had  a  sub¬ 
stantial  interest  in  the  Studio  Theater, 
i  Q.  At  the  time  this  company  was  incorporated?  A.  Yes, 
and  I  was  also  employed  by  the  Corporation  which  I  was 
interested  in  as  Manager. 

Q.  And  you  only  left  here  after  you  disposed  of  your  in¬ 
terest  in  the  Studio  Theater  here?  A.  Yes. 

The  Examiner:  You  were  Manager  of  the  Studio  The¬ 
ater? 

A.  Yes. 
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By  Mr.  Locklear : 

Q.  Now,  Mr.  Stetson,  Mr.  Porter  asked  you  awhile  ago 
if  the  $350.00  that  you  had  paid  into  the  company  is  to  be 
deducted  from  the  $2,200.00  stock  subscription  you  have 
signed,  what  was  your  answer  to  that?  A.  The  an- 

550  swer  is  “No”.  Each  one  of  us  originally  put  in,  I 
believe,  $200.00,  and  then  it  grew  to  $350.00.  It  grew 

to  a  total  of  $350.00,  and  all  stockholders,  I  am  quite  sure 
the  records  will  show,  with  the  exception  of  the  estate  of 
R.  V.  Westervelt,  have  either  put  up  $2,200.00  in  cash,  or 
have  subscribed  to  $2,200.00,  and  I  believe  I  am  the  only 
one  who  has  not  put  that  money  in. 

Q.  I  believe  you  testified  before,  that  it  is  your  purpose 
to  hand  over  $2,200.00  in  cash  for  22  shares  of  stock  of  the 
corporation  if  the  permit  is  granted?  A.  That  is  it. 

Q.  Do  you  know  if  news  service  is  available  for  a  sta¬ 
tion  operated  by  the  Southwest  Broadcasting  Company? 
A.  It  is. 

Q.  Have  you  had  any  communications  from  news-gather¬ 
ing  sources?  A.  There  is  the  Radio  Press,  who  have  in¬ 
formed  me  that  they  will  contract  with  their  radio  station. 
I  have  had  conversation  with  Mr.  Russell,  who  is  the  State 
Manager  for  United  Press. 

Q.  Have  you  had  any  communication  from  Mr.  Russell 
of  the  United  Press?  A.  I  have  a  wire  which  I  received 
this  morning,  in  which  Mr.  Russell  advises  that  the  United 
Press  is  open  for  news  service. 

551  Mr.  Locklear :  I  would  like  this  marked  as  Appli¬ 
cant ’s  Exhibit  “D”  for  identification.  I  have  onlv 

one  copy  of  this  telegram.  It  only  came  this  morning,  your 
Honor.  Shall  we  take  it  to  the  office  and  make  another 
copy? 

The  Examiner:  We  will  see  if  there  are  any  objections 
before  we  consider  a  copy. 

Bv  Mr.  Locklear: 

Q.  Is  this  the  telegram  you  received  from  Mr.  Russell, 
the  Arizona  Manager  of  the  United  Press?  In  offering 
this,  if  the  Examiner  please,  the  purpose  of  it  is  to  show 
the  availability  of  news  service  in  the  event  the  permit  is 
granted  the  Southwest  Broadcasting  Company.  We  think 


296  W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION. 

it  is  pertinent.  It  is  going  to  show  the  ability  of  the  cor¬ 
poration  to  operate  a  radio  station, 
i  The  Examiner :  The  witness  has  testified  that  the  service 
was  available. 

Mr.  Locklear:  I  thoroughly  expected  an  objection  on  the 
ground  of  hearsay,  was  the  reason  I  had  this  telegram. 

i  Mr.  Stollenwerck :  We  have  no  objection.  It  is  mere 
eulogy  by  the  service  company  itself,  than  anything  else. 

Mr.  Porter:  I  think,  Mr.  Examiner,  this  is  not  a  means 
of  proving  a  contract  between  the  United  Press  and  the  wit¬ 
ness  for  furnishing  wire  service  with  the  news.  I  haven’t 
any  objection  to  the  witness  testifying  that  he  has 

552  made  arrangements,  tentative  arrangements  for  the 
furnishing  of  that  service. 

The  Examiner:  He  has  so  testified. 

Mr.  Porter:  Yes.  I  think  I  shall  object  to  this  method  of 
offering  proof. 

The  Examiner:  Objection  sustained.  No  rule  of  evidence 
will  permit  the  introduction  of  letters  or  telegrams,  or  any 
such  matter.  We  operate  under  the  same  rules  of  evidence 
prevailing  in  the  United  States  District  Court. 

By  Mr.  Locklear: 

Q.  Has  any  news  service  been  available  to  this  station  if 
the  permit  is  granted?  A.  If  1  could  elaborate  on  that 
answer  for  just  a  moment.  We  became  interested  in 
whether  or  not  Mr.  Stuart,  who  owns  the  Courier,  could 
prevent  us  from  securing  news  service  if  we  secured  the 
radio  station,  a  construction  permit  and  license,  and  we 
have  satisfied  ourselves  that  if  the  Southwest  Broadcasting 
Company  is  given  a  construction  permit  and  license  to  op¬ 
erate  a  radio  station,  that  the  radio  station  under  the  man¬ 
agement  of  the  Southwest  Broadcasting  Company  could 
secure  news  facilities. 

Mr.  Locklear:  That  is  all. 

The  Examiner:  Any  re-cross? 

Ke-Cross  Examination 
By  Mr.  Stollenwerck: 

553  Q.  Mr.  Stetson,  do  you  know  who  hired  Franklin 
Brown  to  serve  KPJM?  A.  The  first  negotiations 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  297 

with  Mr.  Franklin  Brown  was  by  Mr.  R.  V.  Westervelt,  who 
had  been  approached  by  Mrs.  Fenton  with  my  knowledge, 
that  it  was  necessary  to  engage  someone  to  handle  the  head 
technician’s  job  at  the  radio  station.  Mr.  Westervelt  ex¬ 
plained  to  Mr.  Brown,  that  the  Southwest  Broadcasting 
Company  was  endeavoring  to  secure  the  bill  of  sale  to  the 
equipment  and  the  voluntary  assignment  from  the  Federal 
Communications  Commission,  and  Mr.  Brown  said  he  would 
be  glad  to  help,  and  Mr.  Westervelt  asked  Mr.  Brown,  and 
I  don ’t  recall  whether  I  went  with  him  or  he  went  alone  to 
the  radio  station,  whether  the  radio  station  with  Mrs.  Fen¬ 
ton — 

The  Examiner:  (Interrupting)  If  you  were  not  present, 
please  do  not  detail  any  conversation. 

The  Witness :  I  was  present  at  one  of  the  conferences. 

By  Mr.  Stollenwerck : 

Q.  Mr.  Stetson  has  a  direct  answer  to  the  question. 

The  Witness :  What  is  the  question  ? 

Q.  I  said,  who  hired  Franklin  Brown?  A.  I  would  pre¬ 
sume  a  direct  answer  is,  Mr.  R.  V.  Westervelt  engaged  him 
for  Mrs.  Fenton,  who  was  managing  the  station.  I  believe 
Mr.  Brown  can  give  best  testimony  on  that. 

554  Q.  Mr.  Westervelt  was  Secretary  of  the  Southwest 
Broadcasting  Corporation  at  that  time?  A.  Yes. 

Q.  Well,  what  was  he,  agent  for  Mrs.  Fenton  ?  A.  Yes. 
Mrs.  Fenton  had  to  have  someone  to  operate  the  radio  sta¬ 
tion,  and  she  naturally  sought  our  counsel  whenever  she 
had  any  operating  problems. 

Q.  So  Mr.  Westervelt  assisted  Mrs.  Fenton  when  Mr. 
Westervelt  was  Secretary  of  the  Southwest  Broadcasting 
Company,  and  employed  Mr.  Brown,  that  is  the  facts,  is  it 
not  ?  A.  I  believe  it  is.  Mr.  Brown  can  give  his  own  testi¬ 
mony. 

Q.  T  just  asked  what  you  know?  A.  I  believe  that  is 
right,  yes. 

Q.  I  see.  A.  Could  I — 

Q.  Pardon  me.  Mr.  Stetson,  were  you  one  of  the  original 
incorporators?  A.  Yes. 

Q.  Were  you  familiar  with  the  financial  statement  of  the 
corporation  which  was  submitted  to  the  Commission  ?  A. 
Yes. 
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Q.  What  did  that  financial  statement  outline  as  to  assets, 
do  you  recall?  A.  I  will  have  to  be  very  frank,  that  in  two 
,  years  my  memory  regarding  that  detail  is  not  very 

555  clear. 

Q.  Let  me  ask  this:  May  I  refresh  your  recollec¬ 
tion.  There  is  a  financial  statement  in  the  record  showing 
assets,  cash  in  bank  $10,000.00;  stock  subscriptions, 
$2,000.00;  total  $12,000.00,  with  liabilities,  capital  stock  is¬ 
sued,  $12,000.00.  Do  you  recall  that  statement?  A.  I  recall 
a  meeting  in  Mr.  Westervelt’s  office  prior  to  his  trip  to 
Washington,  at  which  time  I  remember  I  signed  a  note  to 
the  corporation,  and  the  detail  is  not  real  clear  in  my  mind, 
but  I  do  know  a  statement  was  prepared  and  I  am  willing 
to  admit  that  is  our  statement  if  our  counsel  believes  it  is. 

Q.  I  am  asking  you  this :  If  the  records  of  the  Commission 
show  that  that  statement  was  filed  with  the  application,  or 
presented  in  evidence  at  the  hearing,  was  there  such  a  state¬ 
ment  made  in  accordance  with  your  knowledge  and  consent? 
A.  I  know  there  was  a  statement  made,  prepared  and  ap¬ 
proved  by  the  stockholders  of  the  corporation. 

,Q.  Now,  in  regard  to  the  cash  in  the  bank  at  that  time, 
what  do  you  know  about  that  actual  deposit  of  $10,000.00? 
A.  I  know  I  don 't  know  the  details.  I  was  in  Phoenix  at  the 
time.  At  a  subsequent  meeting  of  the  Board  of  Directors 
of  the  corporation  it  was  discussed.  I  believe  that  Mr. 
Lawrence  is  in  a  better  position  than  I  am.  He  is  the  one 
who  can  testifv  regarding  that. 

556  Q.  You  have  no  personal  knowledge  of  that?  A. 
Not  of  sufficient  knowledge  to  be  a  good  witness. 

Q.  Well,  now,  to  be  any  kind  of  a  witness,  what  knowledge 
liaye  you ?  A.  I  have  knowledge  that  Mr.  Westervelt  wired 
from  Washington  at  the  time  of  the  hearing,  stating  that  it 
would  be  to  the  advantage  of  the  corporation  to  show  a 
balance  in  the  bank,  and  I  know  that  a  sum  of  money  was 
placed  in  the  bank. 

Q.  To  whom  was  that  telegram  sent,  do  you  know?  A. 
Mr.  Lawrence. 

Q.  Was  there  any  money  in  the  bank  at  the  time?  A.  I 
cannot  testify  as  to  that,  because  I  was  not  at  that  time  in 
Prescott  and  had  not  been  following  the  books  of  the  cor¬ 
poration  closely.  Unquestionably,  I  can’t  answer  that 
authentically. 
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Q.  Do  you  know  how  long  that  deposit  remained  in  the 
bank?  A.  No.  I  understand  it  was  for  a  short  period  of 
time.  It  was  removed  at  a  later  date. 

The  Examiner:  Anything  further? 

Mr.  Stollenwerck :  Just  one  moment,  vour  Honor. 

By  Mr.  Stollenwerck: 

Q.  As  a  matter  of  information,  Mr.  Stetson,  in  re- 

557  gard  to  your  operating  cost.  I  note  an  item  here 
“Transcription  Service,  $30.00.”  Now,  what  tran¬ 
scription  service  can  you  obtain  for  $30.00?  A.  The  only 
way  I  can  answer  that  is  this.  I  have  a  mass  of  corre¬ 
spondence  in  our  files  from  the  World  Broadcasting  Com¬ 
pany  for  transcription  service;  Hollywood,  Chicago  and 
other  places,  and  I  have  made  no  detailed  inquiry  other  than 
to  know,  in  conversations,  that  transcription  services  are 
available  from  a  few  dollars  up  to  hundreds  of  dollars 
weekly,  and  the  estimate  we  made  there  was  based  upon  con¬ 
versations  I  have  had  with  Mr.  Sturdevant,  who  operates 
station  KUMA,  and  Mr.  Morris,  who  operates  KSUN,  and 
KGAR  at  Tucson,  and  I  would  like  to  state  I  have  not  nego¬ 
tiated  any  contracts.  We  have  not  a  detailed  knowledge, 
but  only  a  rough  estimate  based  upon  conversations  with 
radio  station  operators. 

Mr.  Stollenwerck:  I  think  that  is  all,  your  Honor. 

The  Examiner:  Anything  on  re-direct?  Mr.  Porter? 

Mr.  Porter:  One  question  or  two. 

Bv  Mr.  Porter: 

Q.  Is  Mr.  Harmon  in  a  position  to  testify  as  to  the  assets 
and  liabilities  of  the  corporation,  from  its  very  beginning 
down  to —  A.  (Interrupting)  I  don’t  believe  he  is. 

558  I  believe  he  can  testify  from  the  date  that  he  was 
given  the  books  and  records  of  the  corporation. 

Q.  When  was  that  A.  It  was  subsequent  to  Mr.  Wester- 
velt’s  passing  away,  which  I  am  not  exactly  sure  of  that 
date,  but  Mr.  Harmon  is  here  and  if  there  is  no  objection, 
lie  can  answer  that. 

The  Examiner:  Well,  we  can  get  that  information  later. 

Bv  Mr.  Porter: 

* 

Q.  Another  question:  About  the  $350.00,  I  understand 
your  arrangement  with  the  corporation  to  be,  that  you  have 
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thus  far  been  issued  two  shares  and  paid  therefor  $200.00, 
is  that  right ?  A.  I  expect — yes,  the  accounting  detail  would 
be  that. 

Q.  Now,  in  addition  to  that  you  have  entered  your  sub¬ 
scription  for  22  additional  shares?  A.  Yes. 

Q.  For  which  you  will  pay  $2,200.00 ?  A.  That  is  right. 

Q.  Now,  where  does  the  $350.00  come  in ?  A.  There  was 
an  additional  $150.00.  I  advanced  to  the  corporation  $350.00 
and  I  have  received  two  shares  of  stock,  and  the — I  really 
can’t,  myself,  tell  you  why  additional  stock  was  not  issued 
for  $150.00,  but  I  am  sure  Mr.  Harmon  can. 

Q.  Then  is  it  your  understanding  you  have  a  credit  of 

i  $150.00  on  the  $2,200.00  subscription?  A.  I  am  not 
550  sure  whether  for  the  $150.00  1  should  have  been 

j  issued  additional  stock  and  on  top  of  that  100  or  not. 
That  detail  1  could  not  tell  you,  but  I  will  be  in  position 
to  purchase  $2,200.00  worth  of  stock  in  addition  to  the 
$350.00  I  have  advanced  the  corporation. 

Q.  And  if  you  do  that  you  will  have  made  a  gift  to  the 

corporation  of  $150.00  as  far  as  the  stock  subscription  is 

concerned?  A.  \Ye  are  all  on  an  equal  basis  on  that  detail. 

It  niav  be  that  onlv  two  shares  of  stock  were  issued  the 
»  * 

stockholders.  I  do  know  that  when  I  put  up  $150.00  along 
with  the  others,  it  was  a  part  of  the  $2,200.00,  but  you  may 
rest  assured  I  am  in  an  emminent  position  and  will  advance 
the  money  on  the  same  basis  as  the  other  stockholders  of 
the  corporation. 

Mr.  Porter:  That  is  all. 

Mr.  Stollenwerck :  That  is  all. 

The  Examiner:  Anvthing  else? 

Mr.  Locklear:  That  is  all.  No  further  questions.  I  don’t 
believe  we  will  have  time  to  start  with  another  witness,  if 
you  expect  to  recess  at  twelve.  It  is  only  a  minute  or  two. 

(The  witness  was  excused.) 

The  Examiner:  No,  it  is  only  a  minute  or  two.  Now  what 
is  the  pleasure  of  counsel;  recess,  Mr.  Porter?  If  you  have 
a  short  witness  we  can  use  for  about  thirty  minutes  and  then 
recess  until  2,  we  can  do  that. 

560  Mr.  Locklear:  Call  Mr.  Webb: 

The  Examiner:  You  were  sworn,  were  you,  Mr. 

Webb? 

Mr.  Webb:  Yes,  sir;  I  was. 
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Rockwell  L.  Webb,  a  witness  called  on  behalf  of  the  Ap¬ 
plicant,  Docket  Xo.  3797,  having  been  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Locklear: 

Q.  Will  vou  state  your  name,  please?  A.  Rockwell  L. 
Webb. 

Q.  Are  you  one  of  the  stockholders  of  the  Southwest 
Broadcasting  Company?  A.  I  am. 

Q.  You  were  not  one  of  the  original  incorporators?  A. 
I  was  not. 

Q.  Have  you  had  a  financial  statement  prepared  to  sub¬ 
mit  to  the  Examiner  at  this  hearing,  Mr.  Webb?  A.  I  have. 

Mr.  Locklear:  Mark  this,  please. 

(Applicant’s  “D”,  Docket  Xo.  3797,  For  Identification.) 
By  Mr.  Locklear: 

Q.  Mr.  Webb,  how  many  shares  of  stock  have  actually 
been  issued  to  you  by  the  corporation?  A.  At  present  I  hold 
two  shares. 

561  Q.  Have  you  any  understanding  about  taking  any 
additional  shares?  A.  Yes,  I  have. 

Q.  How  much  money  have  you  put  into  the  Treasury  of 
the  Corporation?  A.  I  purchased  two  shares  of  stock  from 
one  of  the  original  stockholders — incorporators,  Mrs.  B.  W., 
T  believe  her  initials  arc,  Brown. 

Q.  Paid  how  much  for  it:  ?  A.  1  think  it  was  $200.00. 

Q.  Since  that  time  have  you —  A.  (Interrupting)  I  paid 
$150.00  in  addition  to  that,  and  I  believe  several  small 
amounts  that  we  needed  to  take  care  of  small  expenses.  I 
don’t  have  a  list  of  those  small  amounts  with  me.  I  have, 
at  present,  an  original  investment  of  two  and  150  and  small 
amounts,  and  then  the  amount  of  $2,200.00. 

Q.  Xow  the  $2,200.00  that  you  tendered  to  the  corpora¬ 
tion,  what  was  your  understanding  about  stock  for  that,  if 
any?  A.  As  I  remember,  stock  was  issued  to  us  for  that 
amount.  However,  due  to  the  fact  we  had  no  construction 
permit,  that  stock  was  returned  and  is  now  held  by  the 
Treasurer  of  the  corporation,  and  if  we  do  not  receive  a 
construction  permit,  that  will  be  returned  to  us. 
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Q.  But  you  actually  have  paid  for  24  shares  of  stock, 
that  is,  the  two  that  you  held  ?  A.  Yes,  and  a  little  bit  more. 
A  few  odd  dollars  which  will  be  taken  care  of  later. 

562  Q.  And  22  additional  shares  which  you  expect  to 
take  into  possession  if  the  permit  is  granted?  A. 

Yes. 

Q.  I  hand  you  Applicant’s  Exhibit  “D”  for  Identifica¬ 
tion,  and  ask  you  if  you  are  familiar  with  the  contents  of 
that  statement  ?  A.  Yes,  that  is  correct. 

;  Q.  Did  you  have  it  prepared  ?  A.  I  did. 

Q.  Does  that  represent  an  accurate  financial  picture  of 
vourself  and  vour  wife?  A.  Conservatively,  ves. 

Mr.  Locklear:  We  offer  this. 

The  Examiner:  Any  objections? 

Mr.  Porter:  I’d  like  to  inquire  of  the  witness  whether  or 
not  you  had  agreed  or  entered  into  any  additional  stock 
subscription  ?  I  believe  you  testified  you  had  already  paid 
into  the  corporation  about  $200.00? 

The  Witness :  That  was  not  paid  directly  to  the  corpora¬ 
tion,  you  understand. 

Mr.  Porter:  Plus  the  $150.00? 

A.  Yes,  that  was  to  the  corporation. 

Q.  Plus  the  $2,200.00?  A.  That  is  right. 

Q.  And  you  do  not  have,  or  have  not  agreed  to  furnish 
any  additional  money  ?  A.  Yes,  we  have ;  when  and  if  neces¬ 
sary,  due  to  the  indefinite  situation.  Xo  exact 

563  amount  has  been  stated,  only  when  more  became 

i  necessary,  we  would  subscribe  to  more  stock. 

Q.  Has  that  agreement  been  reduced  to  writing?  A.  My 
memory  is  not  clear.  I  don’t  remember  whether  it  is  in  the 
minutes  of  our  corporation  or  not.  I  believe  it  is,  but  I 
would  not  want  to  swear  to  that,  because  I  don’t  know. 

The  Examiner:  Any  objection? 

Mr.  Porter:  Xo  objection. 

The  Examiner:  It  mav  be  admitted. 

(Applicant’s  Exhibit  “D”,  Docket  Xo.  3797,  In  Evidence) 

The  Examiner:  What  additional  amount  of  stock  would 
you  be  willing  to  subscribe  for,  Mr.  Webb,  in  the  event  it 
was  necessary  to  have  additional  funds  to  carry  on  the 
operation  of  the  station,  if  it  is  established?  A.  If  it  is 
established,  if  we  were  granted  this  permit,  I  would  be  will- 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  303 

ing  to  subscribe  to  an  additional  amount  of  stock  as  far  as 
my  financial  condition  would  permit  me  to  do  so,  which  I 
say  should  be  at  least  a  hundred  per  cent  of  my  present  in¬ 
vestment;  an  additional  hundred  per  cent,  more  if  I  had  it, 
but — 

Q.  (Interrupting)  You  feel  you  could  and  would  sub¬ 
scribe  for  22  additional  shares?  A.  Yes,  indeed. 

Q.  And  would  be  in  position  to  pay  for  it  ?  A.  Yes, 

564  indeed. 

The  Examiner:  All  right. 

Mr.  Locklear:  I  think  that  is  all. 

The  Examiner:  Cross-examine. 

Cross  Examination 

By  Mr.  Stollenwerck : 

Q,  Mr.  Webb,  you  have  a  book  value  of  some  $18,000.00 
for  Webb  Motors,  Incorporated  stock.  On  what  basis  is 
that  valuation  made  ?  A.  That  statement  was  not  prepared 
by  me,  but  was  prepared  by  a  registered  CPA,  who  can  give 
vou  anv  information  regarding  it. 

Q.  You  have  no  personal  knowledge  of  it  ?  A.  Yes,  in¬ 
deed,  a  certain  amount  of  it. 

Q.  Any  detail  knowledge  sufficient  to  answer  questions 
on  it  ?  A.  Not  thoroughly,  no. 

Q.  Your  CPA  is  present,  is  he?  A.  Yes,  he  is. 

Q.  Now,  what  is  this  investment  in  real  estate,  $2,500.00  ? 
A.  Some  of  it  represents  property  within  the  City  of  Pres¬ 
cott;  residential  property.  The  other  represents  farm  and 
ranch  property  owned  in  West  Texas,  which  is  known  as  oil 
property,  but  at  the  present  time  it  is  ranch  property. 

Q.  Is  that  property,  in  your  opinion,  convertible  to  cash  ? 
A.  Immediately. 

565  Q.  Can  you  raise  $2,500.00  on  it?  A.  Not  on  that 
piece  of  property;  nearer  $2,000.00. 

Q.  $2,000.00  cash  valuation  ?  A.  On  that  one  piece  of 
property.  This  property  here  is  in  addition  to  that.  Two 
pieces  of  property  are  represented  there. 

Q.  Who  placed  the  estimate  of  the  valuation  on  that  real 
estate  ?  A.  Due  to  the  fact  I  just  bought  one  of  those  pieces 
of  property  in  less  than  three  weeks  ago,  and  that  was  the 
price  I  paid  for  it  which,  at  that  time,  was  considered  a  fair 
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price  by  three  or  four  individuals  who  owned  property  in 
the  City  of  Prescott. 

Q.  How  much  is  that  property  worth  in  Prescott?  A. 
Five-hundred  dollars. 

Q.  And  the  other  is  located  where?  A.  In  West  Texas, 
near  the  Town  of  Fort  Stockton, 
i  Q.  Acreage  ?  A.  28  sections  of  land. 

Q.  28  sections  of  land.  Now,  about  this  notes  payable, 
$5,900.00?  A.  1  believe  you  made  a  mistake  there, 
i  Q.  $5,900.00  stated  here  under  Liabilities?  A.  Let  me 
see  that. 

(Witness  peruses  statement). 

56G  Q.  Can  you  give  us  an  idea  of  the  time  that  these 
notes  mature  and  how  many  there  are — well,  the  ma¬ 
turity  dates,  for  instance?  A.  Of  that  amount,  $3,700.00 
has  no  maturity  dates.  It  is  purely  on  demand,  as  long  as 
I  wish  to  use  that  money. 

Q.  $3,700.00  due  by  you  on  demand  ?  A.  On  demand. 

Q.  And  the  balance?  A.  Frankly,  on  that  last  part — 
may  I  see  the  other  part  of  this  statement,  because  I  will 
have  to  examine  it. 

Tiie  Examiner:  That  is  the  only  one  offered,  Mr.  Webb. 
The  Witness:  Oh,  yes,  that  is  right.  I’d  have  to  inquire 
from  my  CPA.  Frankly,  1  don’t  know.  $3,700.00  was  the 
only  liabilities,  but  in  examining  this  a  minute  ago,  I  was 
very  much  in  error  when  I  approved  $5,900.00. 

By  Mr.  Stollenwerck : 

Q.  This  is  an  inaccurate  statement,  then?  A.  It  is  not. 
As  stated  a  moment  ago,  it  is  conservative,  because  my  net 
worth  is  more  than  that  stated  on  this  statement. 

Q.  But  as  to  the  details  outlined  here,  this  item  Notes 
Payable,  $5,900.00,  is  not  correct,  is  that  not  true?  A.  Only 
in  one  instance,  that  is  the  amount  of  indebtedness.  The 
rest  is  correct. 

567  Q.  Well,  just  only  one  note  payable,  $3,700.00  ?  A. 
Right. 

Q.  Payable  on  demand?  A.  Right. 

Q.  Does  that  bear  interest?  A.  It  does. 

Q.  You  are  prepared  to  pav  that  note  on  demand? 

Yes. 


A. 
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Q.  Have  the  cash  available?  A.  Yes,  sir. 

Q.  Where  is  that  cash  ?  A.  Part  of  it  is  located  in  Pres¬ 
cott;  part  of  it  is  in  New  York  City. 

Q.  In  a  bank  in  Prescott,  you  mean?  A.  Some  of  it  is 
in  the  Post  Office,  some  in  the  Bank.  The  remainder  is  in 
a  bank  in  New  York  City. 

Q.  What  condition  is  the  money  in  the  Post  Office?  A. 
Cash,  Postal  Savings  Account. 

Mr.  Locklear:  If  your  Honor  please,  I  don’t  think  this  is 
proper  cross-examination.  This  is  not  an  inquisition  here, 
and  I  don’t  think  this  witness  is  required  to  disclose  all  of 
his  intimate  business  deals. 

The  Examiner :  I  think  it  is  proper  cross-examination  to 
ascertain  if  the  witness  is  able  to  meet  the  subscrip- 

568  tions  of  stock  which  he  has  testified  he  is  willing 
to  make. 

By  Mr.  Stollenwerck : 

Q.  Mr.  Webb,  you  have  stated  that  the  book  value  of 
your  stock  in  the  Webb  Motor  Company,  Incorporated,  is  a 
matter  of  which  you  have  no  detail  knowledge  and  leave  that 
to  your —  A.  (Interrupting)  No,  I  didn’t  say  that.  I  said  a 
clearer  picture  could  be  given  by  my  CPA,  who  has  audited 
the  accounts  of  Webb  Motors,  Incorporated,  also  of  my  per¬ 
sonal  affairs. 

Q.  Well,  now,  Mr.  Webb,  give  the  Examiner  the  exact 
facts  about  this  note  that  is  payable  on  demand  for  $3,- 
700.00,  and  the  way  you  expect  to  retire  that  note?  A.  I 
have  been  retiring  that  note  gradually  all  the  time.  No 
definite,  stated  amount.  It  happens  to  be  from  a  personal 
friend.  1  can  retire  that  as  I  wish.  I  have  retired  quite 
a  little  of  it.  The  interest  has  been  paid  and,  frankly,  there 
is  not  even  a  signed  note  on  that.  It  is  purely  a  verbal 
agreement. 

Q.  It  is  not  a  note,  then?  A.  It  is  a  note  due  that  I  prom¬ 
ised  to  pay  that  money  within  a  certain  time. 

Q.  It  is  an  oral  promise  of  payment?  A.  Right. 

Q.  What  was  the  original  amount  of  this  obliga- 

569  tion?  A.  $4,500.00. 

Q.  And  when  was  that  incurred?  A.  In  June, 


1935. 


306  W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION. 


Q.  You  have  reduced  it,  have  you?  A.  I  have,  to  $3,- 
700.00. 

Q.  Are  you  making  regular  payments  on  it?  A.  Not  reg¬ 
ular  payments  as  you  would  usually  say  in  regard  to  a  note. 
When  I  feel  disposed  to  pay  off  that  amount  of  money,  I  do. 

Q.  That  is  in  the  hands  of  a  very  kind  friend,  who  is  not 
pressing  you?  A.  Right. 

Q.  Now,  as  to  the  means  of  liquidating  that  note,  give  us, 
in  detail,  those  liquid  assets  you  have  in  mind?  You  say 
“Postal  Savings”,  how  much  do  they  amount  to?  A. 
Around  $700.00.  I  don’t  remember  the  exact  amount.  I 
have  not  seen  it  in  a  year  or  so. 

Q.  Seven-hundred  dollars?  A.  I  think  that  is  the  amount. 
Q.  Where  is  the  other  $3,000.00?  A.  Part  of  it  is  in  a 
savings  account  in  the  Brooklyn  Savings  Bank,  Brooklyn, 
New  York. 

Q.  How  much  is  that?  A.  At  the  present  time  I  could 
not  give  you  the  exact  figure.  I  haven’t  even  had  the  in¬ 
terest  posted  for  some  time,  which  amounts  to  several  hun¬ 
dred  dollars. 

Q.  Where  is  the  balance?  A.  In  a  savings  account. 
570  I  have  a  small  savings  account  in  Prescott,  or  in  the 
local  savings  bank;  Yavapai  Savings  Bank. 

Q.  How  much  is  that?  A.  At  the  present  time  the  Webb 
Motors,  Incorporated — I  have  a  credit  there  amounting  to 
twelve  or  sixteen-hundred  dollars,  which  is  available  when 
I  want  it. 

Q.  This  is  the  not  worth  of  Mr.  &  Mrs.  Webb?  A.  Right. 
Q.  Has  Mrs.  Webb  any  additional  liabilities?  A.  None 
whatsoever. 

Q.  This  covers  the  total  assets  and  liabilities  of  yourself 

and  Mrs.  Webb  ?  A.  Conservativelv. 

* 

!  Q.  What  do  you  mean  by  “conservatively”;  isn’t  it  ac¬ 
curate?  A.  Because  I  have  just  mentioned  to  you  several 
other  assets  which  were  not  even  placed  in  this  statement. 

Q.  Are  there  any  liabilities  not  placed  in  this  statement? 
A.  None  whatsoever. 

Mr.  Stollemverck :  I  think  that  is  all,  Mr.  Webb. 

The  Examiner:  Mr.  Porter? 
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By  Mr.  Porter: 

Q.  How  long  have  you  lived  here,  Mr.  Webb?  A.  I  came 
to  Prescott  on  the  16th  day  of  February,  1929. 

571  Q.  And  have  been  in  the  automobile  business  since 
that  time?  A.  Since  June  23rd,  1935. 

Q.  What  business  were  you  in  prior  to  that,  automobile? 
A.  Prior  to  the  automobile  business,  I  was  representing  the 
Goodyear  Tire  &  Rubber  Company  of  Akron,  Ohio,  with 
headquarters  in  Prescott. 

Q.  And  since  1935?  A.  In  June,  1935,  the  corporation, 
Webb  Motors,  Incorporated,  was  formed,  and  we  bought 
the  assets  of  Floyd  Williams  Motor  Company. 

Q.  And  you  and  Mrs.  Webb  are  the  sole  owners  of  that 
business?  A.  We  are  not.  We  own  the  majority  of  the 
stock  of  that  corporation. 

Mr.  Porter:  That  is  all. 

The  Examiner:  Anything  further? 

Mr.  Stollenwerck :  I  w’ould  like  to  ask  another  question. 

Re-cross  Examination 

By  Mr.  Stollenwerck: 

Q.  Mr.  Webb,  have  you  any  knowledge  as  to  the  financial 
statement  that  the  Southwest  Broadcasting  Company  sub¬ 
mitted  at  the  hearing  in  June  of  last  year?  A.  Yes,  I  was 
present,  I  believe,  when  that  was  approved.  I  think  I  was 
when  it  was  approved  by  the  stockholders. 

572  Q.  That  is  the  statement,  is  it  not,  that  states 
“Cash  in  Bank,  $10,000.00”?  A.  That  is  the  state¬ 
ment. 

The  Examiner:  What  is  the  date  of  that,  Mr.  Stollen¬ 
werck  ? 

Mr.  Stollenwerck :  The  date  of  the  hearing  was  June  5th, 

your  Honor. 

* 

The  Examiner:  Yes,  I  had — 

The  witness:  (Interrupting)  It  was  prior — sometime 
prior  to  that. 

Mr.  Stollenwerck:  Shortly  prior  thereto,  and  as  I  under¬ 
stand,  your  Honor,  as  I  understand,  it  was  the  current 
status  of  the  corporation  on  that  date. 

The  Examiner:  Yes. 
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By  Mr.  Stollenwerck : 

Q.  Now,  Mr.  Webb,  in  regard  to  that  deposit  in  the  bank, 
was  it  in  the  bank  at  the  time  that  statement  was  made?  A. 
Let  me  ask  this  question:  Was  that  carried  as  an  asset  on 
the  statement? 

Q.  It  was  carried  as  cash  in  bank?  A.  Right;  it  was. 

Q.  It  was  in  the  bank  at  that  time?  A.  I  would  presume 
and  remember  that  it  was,  yes.  I  think  it  was. 

Q.  You  think  it  was?  A.  I  am  sure  it  was  if  it  was  on 
that  statement. 

Q.  You  are  depending  on  that  statement  for  your 

573  information  and  knowledge?  A.  Due  to  the  fact 
years  have  elapsed  and  a  lot  of  water  has  gone  over 

the  dam,  I  am — at  the  time  we  approved  that,  unless  we  ap¬ 
proved  it,  it  would  not  be  correct.  If  it  was  shown  on  the 
statement,  I,  naturally,  believe  it  was  the  case  at  the  time. 

Q.  You  are  depending  upon  your  loyalty  to  the  corpora¬ 
tion?  A.  I  am  not  depending  on  loyalty,  other  than  the 
fact  I  personally  approved  that  statement  when  it  was 
made.  If  I  approved  it,  is  was  as  stated. 

Q.  That  statement  was  made  two  or  there  days  before  the 
hearing?  A.  No,  I  imagine  it  was — 

Q.  (Interrupting)  Some  little  time  before  the  hearing? 
A.  No,  shortly  before  Mr.  Westervelt’s  departure. 

Q.  The  records  indicate,  Mr.  Webb,  the  hearing  was  on 
June  5th.  To  your  best  knowledge,  when  was  that  state¬ 
ment  drawn  up?  A.  To  the  best  of  my  knowledge,  I  would 
say  it  was  prepared  some  time  within  a  two-week  period 
prior  to  Mr.  Westervelt’s  departure  to  Washington  to  at¬ 
tend  that  hearing. 

Q.  Approximately  two  weeks  before  the  hearing?  A. 
Within  that  period. 

574  Q.  Would  you  say  ten  days  before  the  hearing? 
A.  I  suppose.  I  said  I  have  forgotten  exactly. 

Q.  It  was  before  the  second  day  before  the  hearing?  A. 
I  don’t  remember  exactly;  I  don’t  know. 

Q.  Do  you  know  when  Mr.  Westervelt  left  here  for  Wash¬ 
ington?  A.  No,  sir;  due  to  the  fact  I  was  in  a  new  busi¬ 
ness  and  devoting  my  attention  to  that  at  the  time.  I  don’t 
remember  exactly  when  that  was  prepared.  I  can’t  state 
with  any  degree  of  accuracy. 
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Q.  Mr.  Webb,  do  you  recall  an  affidavit  on  which  your 
name  was  purported  to  be  signed,  indicating  deposits  in  the 
Valley  National  Bank?  A.  I  don’t  know.  I’d  have  to  be 
refreshed. 

Q.  If  you  see  your  signature  you  would  know  it,  would 
you  not?  A.  Yes,  indeed. 

Mr.  Stollenwerck :  Mr.  Examiner,  I  would  like  to  have 
access  to  the  records  of  the  Commission;  an  affidavit  of  C. 
E.  Lawrence,  R.  L.  Webb,  C.  D.  Rhodes  and  G.  N.  Hoffman, 
which  my  notes  indicate  was  sworn  to  on  the  5th  day  of 
April,  in  error  stated  “1936”,  clearly  intended  “1937”. 

Mr.  Locklear:  It  was  not,  your  Honor,  because  I  pre¬ 
pared  that  affidavit  myself,  and  it  was  1937. 

Mr.  Stollenwerck:  I  wish  to  explain  that  I  indi- 

575  cated  an  obvious  error. 

Mr.  Locklear:  Oh,  fine. 

Mr.  Stollenwerck :  ’36,  instead  of  ’37.  It  was  not  changed. 
It  was  the  year  1936,  but  an  obvious  error. 

The  Examiner :  Mr.  Porter  will  supply  that. 

Mr.  Stollenwerck:  Now,  may  I  show  this  to  the — 

The  Examiner:  Yes,  you  may  submit  it  to  the  witness. 

By  Mr.  Stollenwerck : 

Q.  Mr.  Webb,  I  have  here  a  document  purporting  to  be 
an  affidavit  signed  by  G.  Norman  Hoffman,  C.  D.  Rhodes, 
R.  L.  Webb  and  C.  E.  Lawrence.  A.  May  I  examine  that  a 
little  more  closely  to  refresh  my  memory? 

Q.  Yes.  I  wish  you  would  examine  the  signature  and  see 
if  it  is  yours  and  see  if  it  is  genuine.  A.  (The  witness 
peruses  document).  That  is  genuine,  yes. 

Q.  This  signature,  R.  L.  Webb,  was  affixed  by  you  be¬ 
fore  this  Notarv  Public?  A.  It  was. 

Q.  Now  this  affidavit,  Mr.  Webb,  gives  a  detailed  state¬ 
ment  of  withdrawals  and  deposits  in  the  Valley  National 
Bank,  and  you  will  note  that  its  date  is  April  5th,  1936  as 
stated  here.  In  your  opinion  is  that  not  an  error,  meaning 
1937? 

The  Examiner:  What  date  does  the  jurat  of  the  Notary 

Public  show? 

576  Mr.  Stollenwerck:  The  jurat  of  Notary  is  1936. 

It  was  received  April  7th,  1937,  by  the  Commission. 

Mr.  Locklear:  That  is  an  error. 
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The  Witness:  I  am  sure  that  was  an  error,  1936. 

Mr.  Stollenwerck :  I  believe  that  all  can  agree  that  that 
is  an  obvious  error. 

The  Witness :  Yes. 

i  Mr.  Stollenwerck :  It  is  intended  to  be  1937. 

The  Examiner:  Let  the  record  so  show. 

By  Mr.  Stollenwerck : 

,  Q.  Now,  Mr.  Webb,  when  you  signed  that  adffidavit,  were 
you  aware  of  its  contents  ?  A.  Yes,  I  was. 

Q.  And  swore  to  its  correctness?  A.  Yes. 

I  Mr.  Stollenwerck :  Mr.  Examiner,  I  wish  you  would  take 
judicial  notice  of  an  affidavit  now  in  the  files  of  the  Com¬ 
mission,  signed  by  G.  Norman  Hoffman,  C.  D.  Rhodes,  R. 
L.  Webb  and  C.  E.  Lawrence,  which  indicates  there  was  a 
withdrawal  by  check,  on  June  9th,  of  $10,000.00  from  the 
Valiev  National  Bank — 

The  Examiner:  (interrupting)  June  9th  of  what  year? 

Mr.  Stollenwerck:  1936,  it  says  here. 

The  Examiner:  All  right. 

Mr.  Stollenwerck:  And  if  further  states  that  the 
577  Southwest  Broadcasting  Company  deposited  to  its 
credit  with  the  Valley  National  Bank  at  Prescott, 
Arizona,  the  sum  of  $10,000.00;  that  since  June  3d,  1936, 
the  schedule  of  deposits  and  withdrawals  of  the  Southwest 
Broadcasting  Company  from  the  Valley  National  Bank  at 
Prescott,  Arizona,  have  been,  as  follows:  Then  it  gives  a 
detailed  list  of  withdrawals  and  deposits.  This  is  sworn 
tp  by  Mr.  Webb,  together  with  his  associates. 

The  Examiner:  All  right. 

Mr.  Stollenwerck:  Now,  as  a  matter  of  procedure  will 
it  be  advisable  to  have  copies  of  this  issued  and  submitted 
as  exhibits,  or  may  we  simply  ask  you  to  take  judicial  notice 
of  what  is  in  the  record  now? 

The  Examiner:  I  can  take  judicial  notice  of  any  of  the 
records  of  the  Commission.  If  you  think  it  is  necessary  to 
have  it  presented  in  special  form,  Mr.  Porter? 

Mr.  Porter:  When  it  comes  to  proving  any  facts  stated 
in  the  affidavit,  I  shall  object  to  the  admission  of  the  affida¬ 
vit,  because  the  witness  is  not  on  the  stand  who  gave  the 
affidavit  and  who  can  best  give  the  facts. 
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Mr.  Stollemverck :  Mr.  Examiner,  I  beg;  pardon,  but  this 
witness  is  one  of  the  affiants  and  I  am  trying  to  authenticate 
his  signature. 

Mr.  Porter:  If  the  witness  is  willing  to  read  the 
578  affidavit  and  willing  to  state  to  the  Examiner  that  all 
facts  detailed  in  that  affidavit  are  the  facts,  then  I 
shall  have  no  objection,  but  just  a  bare  admission  that  the 
affidavit — 

The  Examiner:  Sustain  that  objection.  Give  the  wit¬ 
ness  an  opportunity  to  read  the  affidavit  in  full. 

By  Mr.  Stollemverck : 

Q.  Mr.  Webb,  will  you  kindly  read  the  affidavit  and  state, 
if  you  can,  if  that  is  your  signature  signed  to  it,  and  state 
if  you  had  knowledge  of  its  contents  at  the  time  you 
signed  it? 

(Witness  reads  document.) 

A.  Yes,  I  believe  that  to  be  correct. 

Q.  You  know  it  to  be  correct.  A.  Yes. 

Mr.  Stollemverck :  Now,  Mr.  Examiner,  as  the  Commis¬ 
sion’s  counsel  and  yourself  may  determine  as  to  the  form 
of  this,  we  are  perfectly  willing  to  make  duplicate  copies 
and  submit  them  as  exhibits.  Perhaps  that  would  make  it 
a  little  easier  to  follow  the  sequence  of  the  case,  rather  than 
to  refer  to  the  documents  already  in  the  file  and  scattered 
here  and  there,  and  we  ask  the  privilege  of  making  a  dupli¬ 
cate  copy  and  it  may  be  compared  with  the  original  as  to  its 
correctness  at  any  time — 

The  Examiner:  (Interrupting)  What  is  the  purpose  of 
that? 

Mr.  Stollemverck :  We  are  following  up  the  allc- 
579  gations  in  our  petition,  indicating  irregularities  in 
the  procedure  whereby  the  grant  was  obtained  for 
broadcasting  service  and  facilities  to  the  Southwest  Broad¬ 
casting  Company.  This  is  one  of  the  allegations  in  the  peti¬ 
tion.  The  petition  was  based  upon  numerous  affidavits 
which  came  into  the  record,  and  it  is  our  purpose  to  au¬ 
thenticate  these  affidavits  so  that  they  will  be  properly  ad¬ 
mitted  in  the  evidence. 

The  Examiner:  I  know  of  no  rule  of  law  that  would  per¬ 
mit  an  affidavit  to  be  introduced  in  evidence.  As  stated  a 
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while  ago,  if  you  have  any  witnesses — that  is  one  of  the  pur¬ 
poses  for  ordering  the  case  for  further  hearing,  in  order 
that  you  might  present  whatever  evidence  is  desired  and  is 
admissible. 

Mr.  Stollenwerck :  Your  Honor,  the  affidavit  is  in  the 
record  now  and  if  it  is  not  permissible  to  admit  the  docu¬ 
ment  into  evidence,  we  will  ask  you  to  take  judicial  notice 
of  each  and  every  such  affidavit  we  may  authenticate  by 
establishing  its  correctness  by  the  signer  thereof. 

The  Examiner:  Do  vou  wish  to  be  heard? 

* 

Mr.  Porter:  When  counsel  states  the  affidavit  was  in  the 
record,  T  expect  he  means  there  were  certain  affidavits  filed 
in  support  of  certain  petitions,  but,  of  course,  counsel  real¬ 
izes  that  the  matters  stated  in  the  affidavits  are  not  prop¬ 
erly  in  evidence  in  this  case.  Now,  as  to  the  facts  stated 
in  the  affidavit,  as  the  Examiner  said,  the  reason  for 

580  holding  the  hearing  in  Prescott  was  to  let  these  peo¬ 
ple  testify  and  tell  the  Examiner  what  are  the  facts. 

i  Mr.  Locklear:  For  the  information  of  the  Examiner,  I 
will  make  out  that  part  of  Mr.  Stollenwerck ’s  case  for  him. 
I  will  take  this  affidavit  and  get  the  evidence  of  this  witness 
in  the  record. 

Mr.  Stollenwerck:  Mr.  Examiner,  we  are  not  asking  for 
any  courtesies  of  that  kind.  We  want  to  establish  our  own 
case.  We  have  made  certain  allegations  based  upon  affida¬ 
vits  which  are  specifically  in  the  custody  of  the  Commis¬ 
sion’s  records. 

The  Examiner:  There  are  affidavits  in  the  file,  but  not 
in  the  record. 

Mr.  Stollenwerck:  And  we  want  the  substance  of  this 
record  by  establishing  the  authenticity  and  the  correctness 
and  the  statements,  and  truth  by  the  affiants.  Now  the  ac¬ 
tual  affidavit  may  not  be  introduced  into  the  record,  but  the 
substance  thereof  goes  into  the  record,  so  if  there  is  tech¬ 
nical  objection  to  the  affidavits,  I  will  be  forced  to  establish 
the  authenticity  of  the  truth  of  each  affidavit  and  that,  gen¬ 
erally,  will  be  in  the  testimony. 

The  Examiner:  All  right.  I  will  suggest,  in  the  interest 
of  time,  that  you  submit  the  document  to  each  of  the  other 
witnesses  you  expect  to  cross-examine  prior  to  the 

581  taking  of  the  witness  stand.  That  is  why  I  had  you 
put  a  flag  in  it. 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  313 

Mr.  Stollenwerck :  I  see. 

The  Examiner:  And  that  will  save  time  and  will  satisfy 
your  purpose. 

Mr.  Stollenwerck :  If  the  counsel  will  be  so  courteous  as 
to  make  that  possible,  it  will  facilitate  matters. 

Mr.  Locklear:  We  will  stipulate  that  this  is  proper;  that 
the  four  men  whose  names  appear  on  that  affidavit  will 
testify  that  its  contents  are  true. 

The  Examiner:  All  right,  then.  If  they  want  to  refresh 
their  memory  as  to  its  contents,  they  will  have  an  oppor¬ 
tunity  to  read  it  prior  to  taking  the  witness  stand,  in  the  in¬ 
terest  of  time. 

Mr.  Stollenwerck:  As  an  observation,  your  Honor,  there 
are  several  such  documents,  and  I  assume  counsel  will  be 
prepared  upon  inspection  of  each  document,  and  when  he  is 
assured  of  its  correctness  he  will  allow  or  offer  a  similar 
stipulation. 

Mr.  Locklear:  We  will  stipulate  anything  that  any  of 
the  stockholders  of  the  Southwest  Broadcasting  Company 
signed  before  a  Notarv  is  their  testimonv,  and  that  they 
will  testify  that  that  is  true. 

The  Examiner:  Well,  I  want  the  evidence  into  the  rec¬ 
ord  in  proper  form.  Now,  insofar  as  the  affidavits  fur¬ 
nished  by  your  client,  Mr.  Stuart,  in  support  of  the  petition, 
I  want  to  say  that  the  same  rule  will  apply  there.  Affida¬ 
vits  are  not  admissible.  The  hearing  is  held  here  in 
582  order  to  give  the  witnesses  who  made  those  affidavits 
an  opportunity  to  come  here  and  testify  to  the  facts. 

Mr.  Stollenwerck:  I  understand  that,  your  Honor. 

The  Examiner:  Yes.  Anything  further,  Mr.  Stollen¬ 
werck  ? 

Mr.  Stollenwerck:  Just  one  moment,  please. 

By  Mr.  Stollenwerck : 

Q.  Now,  Mr.  Webb,  am  I  correct  that  you  stated  that  you 
knew  at  the  time  this  financial  statement  was  drawn  up, 
that  it  was  accurate  and  correct?  A.  I  knew  it  was  the 
truth,  yes. 

Q.  And  furthermore,  that  you  said  that  that  paper  was 
placed  in  the  hands  of  Mr.  Westervelt  when  he  left  for 
Washington?  A.  No,  I  didn’t  state  that.  I  don’t  know. 
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Q.  You  don’t  know?  A.  I  don’t  know  of  any  papers  or 
exhibits.  Mr.  Westervelt — 

i  Q.  (Interrupting)  You  do  know, .however,  that  a  financial 
statement  was  made  bv  Mr.  Westervelt  on  behalf  of  the 
Southwest  Broadcasting  Company  at  the  hearing?  A.  If 
that  is  in  the  evidence,  yes. 

Q.  Yes.  A.  I  don’t  remember  the  details.  At  that  time 
I  was  a  very  new  stockholder  in  this  corporation  and  very 
little  of  its  business — practically  none — I  knew  very 

583  little  or  practically  nothing  of  the  preparations  made 
for  this  trip  to  Washington.  As  to  swearing  to  the 

authenticity  of  these  accounts  it  would  be  very  difficult. 
However,  if  it  was  approved  by  us  or  me  as  one  of  the  mem¬ 
bers  of  the  corporation,  we  are  ready  to  swear  as  to  its  au¬ 
thenticity. 

Q.  Mr.  Webb,  do  you  know  about  the  telegram  that  is 
stated  to  have  been  sent — I  believe  Mr.  Stetson  stated  it  was 
sent  to  Mr.  Lawrence  by  Mr.  Westervelt,  indicating  that 
$10,000.00  should  be  placed  in  the  bank  for  the  benefit  of 
your  application?  A.  Yes,  I  do  know  there  was  such  a 
telegram. 

Q.  What  date,  do  you  remember?  A.  I  don’t  remember 
the  date. 

Q.  That  was  sent  by  Mr.  Westervelt  from  Washington  ? 
A.  That  was  mv  understanding. 

Q.  To  whom  was  it  sent?  A.  To  Mr.  C.  E.  Lawrence. 

Q.  Do  you  know  that  to  be  a  fact  ?  A.  Yes. 

Q.  Do  you  know  what  the  contents  of  that  telegram  was? 
A.  Xot  to  the  exact  wording.  T  believe,  as  T  remember,  to 
show  the  financial  responsibility  of  this  organization,  it  was 
suggested  that  we  increase  the  amount  of  our  bank  account, 
and  that  we  deposit  additional  funds  to  the  account. 

584  I  believe  it  was  suggested  the  amount  of  $10,000.00. 

Q.  Did  you  know,  as  a  matter  of  fact,  there  was 
no  account  there  at  that  time?  A.  I  am  not  prepared  to 
say  that  there  was  or  there  was  not.  I  don’t  know. 

Mr.  Stollenwerck :  That  is  all. 

The  Examiner:  Mr.  Porter? 

Mr.  Porter:  I  have  no  further  cross-examination. 

The  Examiner :  Anything  on  redirect  ? 

(No  response). 

The  Examiner:  You  may  be  excused. 
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(The  witness  was  excused.) 

Mr.  Porter:  Mr.  Chairman,  I  would  like  to  say  one  word. 
It  would  seem  we  will  get  into  a  state  of  confusion  if  we  try 
to  prove  a  lot  of  facts  by  means  of  identification  of  those 
various  affidavits.  The  witnesses  will  be  here,  but  I  under¬ 
stand  Mr.  Lawrence  knows  all  about  this  transaction  about 
which  Mr.  Stollenwerck  was  questioning  Mr.  Webb.  It 
seems  to  me  we  would  have  a  much  better  picture  and  the 
record  would  be  in  much  better  shape  if  the  witness  could 
give  facts  from  the  witness  stand,  and  I  wonder  if  it  could 
not  be  just  about  as  short  to  do  that  than  trying  to  segre¬ 
gate  those  various  affidavits  and  trying  to  get  into  the  rec¬ 
ord  the  facts  stated — 

Mr.  Stollenwerck:  (Interrupting)  We  have  no  objection 
to  any  method  of  bringing  in,  before  the  examination 
585  in  full  detail,  any  system  that  will  expedite  the  mat¬ 
ter.  We  are  in  favor  of  it.  I  don’t  want  to  be  the 
means  of  protracting  the  hearing.  T  do  want,  however,  to 
present  as  much  and  as  impressively  as  I  can,  the  truth 
which  we  believe  we  can  establish  in  this  hearing. 

Mr.  Porter:  I  don’t  want  to  suggest  to  counsel  any  pro¬ 
cedure  he  might  take  in  trying  his  own  case,  but  in  the  in¬ 
terest  of  the  Examiner  and  the  Commission  getting  the  full 
picture  of  just  what  condition  this  company  was  in  at  va¬ 
rious  points  in  this  procedure  before  the  Commission,  I  did 
not  ask  Mr.  Webb  any  questions,  nor  did  I  ask  Mr.  Stetson 
any  questions  along  that  line,  upon  the  theory  that  Mr. 
Lawrence  and  the  Certified  Public  Accountant  could  give 
accurate  testimony  as  to  all  those  transactions  individually. 
We  apparently  got  off  in  trying  to  introduce  some  affidavits 
through  Mr.  Webb  who  apparently  does  not  know  the  detail 
of  all  the  transactions. 

The  Examiner:  I  suggest  that  counsel  representing  the 
two  applicants,  and  the  Commission’s  counsel  confer,  in 
order  that  we  may  shorten  this  hearing  as  much  as  pos¬ 
sible  and  at  the  same  time  do  justice  to  all  parties,  and  im¬ 
mediately  upon  recess  I  will  appreciate  it  if  counsel  will 
hold  such  a  conference. 

Mr.  Stollenwerck:  We  will  be  very  glad  to,  sir. 

The  Examiner:  Recess  until  2  o’clock. 
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586  (Whereupon,  at  12:30  o’clock  P.  M.,  the  hearing 
was  adjourned  until  2  o’clock  P.  M.,  of  the  same 

day.) 

Afternoon  Session 

(Pursuant  to  the  adjournment,  the  hearing  was  resumed 
at  2  o’clock  P.  M.,  July  27th,  1937.) 

Proceedings 

:  The  Examiner:  Gentlemen,  are  you  ready  to  proceed’ 
Call  your  next  witness,  Mr.  Locklear. 

Mr.  Locklear:  Call  Mr.  Rhodes. 

The  Examiner:  As  a  witness  appears  who  was  not  sworn, 
vou  will  call  it  to  mv  attention,  will  vou? 

Mr.  Locklear:  Yes,  I  will. 

C.  D.  Rhodes,  a  witness  produced  on  behalf  of  the  Appli¬ 
cant,  Docket  Xo.  3797,  having  been  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows: 

Direct  Examination 

Bv  Mr.  Locklear: 

* 

Q.  Will  you  state  your  name,  please,  for  the  record. 
A.  C.  D.  Rhodes. 

Q.  Where  do  you  live,  Mr.  Rhodes?  A.  Prescott. 

Q.  How  long  have  you  lived  in  Prescott  and  Yavapai 
Countv,  and  vicinitv?  A.  About  24  vears. 

587  Q.  What  is  your  business  here?  A.  I  am  in  the 
fuel  business. 

Q.  By  “fuel”,  you  mean  coal?  A.  Coal  and  oil. 

Q.  Are  you  one  of  the  stockholders  of  the  Southwest 
Broadcasting  Company  ?  A.  I  am. 

Q.  Were  you  one  of  the  original  incorporators  of  that 
company?  A.  I  am. 

Q.  How  much  stock  has  actually  been  issued  to  you? 
A.  Two  shares,  I  think. 

Q.  What  did  you  pay  for  them?  A.  I  guess  $200.00.  I 
got  about  $350.00  altogether,  I  think,  now. 

Q.  In  addition  to  that  ?  A.  Mr.  Harmon  knows. 

Q.  In  addition  to  that  $200.00,  you  put  in  another  $150.00 
as  it  was  needed  by  the  corporation  ?  A.  We  put  it  in  sev¬ 
eral  different  times  when  we  needed  it.  I  don’t  know  just 
h<j>w  many  times.  I  think  it  was  a  couple  of  times  or  three 
times  that  each  one  threw  in  an  equal  amount. 
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Q.  What  other  sums,  if  any,  have  you  paid  to  the  corpo¬ 
ration?  A.  Well,  we  all  put  $2,200.00  in.  I  wont  say  all  of 
us,  I  believe  four  of  us  did. 

Q.  Is  it  your  understanding  that  stock  was  to  be 

588  issued  to  you  for  that  in  the  event  a  permit  was 
granted?  A.  Yes. 

Q.  Of  course,  if  the  corporation  gets  no  permit,  it  can 
serve  no  useful  purpose,  and  it  would  be  liquidated,  I  take 
it?  A.  Well,  they  would  just  pull  it  down;  give  it  back  to 
each  one  of  us. 

Q.  Well,  the  purpose  of  organizing  this  corporation  was 
to  operate  a  broadcasting  company,  is  that  true  ?  A.  Yes. 

Q.  Did  you  have  prepared,  Mr.  Rhodes,  a  financial  state¬ 
ment?  A.  Yes,  I  gave  it  to  Mr.  Harmon,  I  think,  yesterday. 

Q.  I  hand  you  applicant’s  exhibit  “E”  for  identification, 
and  ask  you  if  you  know  what  that  represents?  A.  What 
this  whole  thing  represents? 

Q.  Yes.  A.  Well,  it  is  my  statement. 

Q.  Is  that  an  accurate  financial  statement  of  yourself 
and —  A.  (Interrupting)  No,  it  is  not  exactly  accurate.  I 
don’t  list  a  couple  of  little  pieces  of  property  I  have  and 
a  few  head  of  livestock  that  I  have,  otherwise  it  is  approxi- 
matelv  accurate,  ves. 

V  7  V 

589  Q.  Is  it  accurate  as  to  the  liabilities?  A.  Yes 

Q.  And  if  there  is  any —  A.  (Interrupting)  Yes, 
that  is  correct. 

Q.  And  if  there  are  any  inaccuracies  in  the  statement,  it 
is  in  favor  of  greater  assets?  A.  Yes,  I  think  so.  I  never 
did  make  a  statement,  and  even  when  I  make  a  statement  to 
Dunn  and  Bradstrect  I  always  under-estimate  it. 

Q.  Are  you  rated  in  Dunn  and  Bradstrect?  A.  Yes. 

Q.  What  is  your  total  financial  worth  rated  by  Dunn  and 
Bradstreet?  A.  I  don’t  know  how  he  tabulated  it  the  last 
time  he  took  a  statement.  When  I  asked  him  how  much  he 
had,  he  said  about  $28,000.00. 

Q.  How  long  ago  was  that  ?  A.  That  was  in  the  Spring, 
I  guess,  or  maybe  a  little  later  than  that.  They  make  it 
twice  a  year. 

The  Examiner:  Which  vear,  this  vear? 

A.  Yes,  twice  everv  vear  I  think  thev  come  around. 

Mr.  Locklear:  We  offer  this  statement. 

The  Examiner:  Objections? 
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Mr.  Stollenwerck :  None. 

Mr.  Porter:  None. 

The  Examiner:  It  may  be  admitted. 

(Applicant’s  Exhibit  “E”,  received  in  evidence.) 

Bv  Mr.  Locklear: 

590  Q.  Mr.  Rhodes,  assuming  that  a  permit  were 
granted  to  the  Southwest  Broadcasting  Company 

and  a  station  for  a  period  of  a  year,  we  will  say,  were  not 
self-sustaining,  would  you  be  willing  to  subscribe  to  addi¬ 
tional  stock  with  the  company?  A.  Yes,  I  could,  and,  natu¬ 
rally,  I  would  not  want  to  put  in  more  in  any  business  prop¬ 
osition  than  I  have  to,  but  I  could  put  in  some  more  money. 
i  The  Examiner:  Would  you  do  that  in  order  to  protect 
your  original  investment? 

A.  Oh,  yes.  I  have  done  things  like  that  before. 

Mr.  Locklear:  You  may  examine. 

The  Examiner:  Mr.  Stollenwerck: 

Cross  Examination 

By  Mr.  Stollenwerck: 

Q.  Mr.  Rhodes,  you  stated  you  have  cash,  $8,000.00.  Is 
that  individual  money  or  business  money  of  your  company? 
A.  There  is  no  company.  I  just  own  my  business.  That  is 
not  all  in  the  business,  no,  but  just  what  I  have  in  the  bank 
account,  in  my  checking  account  for  the  business,  and  what 
I  have  in  other  accounts. 

Q.  Have  you  a  partner  in  the  business?  A.  Only  my 
wife. 

Q.  You  and  your  wife  control  the  entire  business? 

591  A.  Yes. 

Q.  Is  this  cash  on  deposit  in  one  bank,  or  in  sev¬ 
eral?  A.  No,  it  is  in  several  banks. 

i  Q.  Several  places.  Are  these  accounts  receivable  busi¬ 
ness  accounts  of  your  company?  .  A.  Yes. 

Q.  What  is  the  name  of  your  company?  A.  We  call  it 
the  McLoughlin  Coal  Company. 

Q.  The  McLoughlin  Coal  Company  stockholders  are 
yourself  and  wife  only  ?  A.  It  is  not  a  corporation.  We 
just  own  it,  that’s  all. 

Q.  Well,  two  owners.  Any  other  owners  of  the  company? 
A.  That  is  all. 
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Q.  A  partnership,  is  it?  A.  I  bought  mv  partner  out  in 
the  Spring. 

Q.  These  accounts  receivable,  are  they  small  notes,  or — 
A.  Oh,  it  is  just  open  ledger  accounts. 

Q.  Current  business  accounts  ?  A.  Current  business  ac¬ 
counts. 

Q.  For  the  firm?  A.  Yes. 

Q.  This  item  of  real  estate,  where  is  that;  $20,500.00? 
A.  Well,  that  is  my  property  down  here  on  the  Santa  Fe 
tracks,  including  the  buildings,  and  so  forth,  lot 

592  number — 

The  Examiner:  (Interrupting)  You  need  not  give 
the  lot  number. 

Bv  Mr.  Stollenwerck : 

Q.  Is  that  unencumbered?  A.  No,  there  is  a  mortgage, 
$3,250.00  on  that.  Q.  Is  that  mortgage  included  in  these 
liabilities  here  ?  A.  You  say  is  that  mortgage  included  in 
the  liabilities? 

Q.  Yes.  A.  Yes. 

Q.  Item  of  $6,350.00  here?  A.  Yes. 

Q.  What  is  the  balance  of  the  liabilities  made  up  of, 
$3,200.00,  on  that  property?  A.  Well,  the  other  $3,200.00 
is  just  an  open  note. 

Q.  To  your  knowledge,  is  this  an  accurate  statement? 
A.  It  is  a  conservative  statement. 

Q.  Well,  do  you  mean  by  that  it  is  approximately  correct 
and  accurate  ?  A.  Approximately  accurate,  yes. 

Q.  Was  it  prepared  by  you?  A.  Yes. 

Mr.  Stollenwerck:  All  right,  sir.  Nothing  else. 

The  Examiner:  Mr.  Porter? 

593  Mr.  Porter :  No  cross. 

The  Examiner:  Anything  on  re-direct? 

Mr.  Locklear:  No  questions. 

The  Examiner:  You  may  be  excused. 

Mr.  Stollenwerck:  Pardon  me,  your  Honor,  there  are 
some  questions  I  want  to  ask  on  another  item  not  in  relation 
to  this. 

The  Examiner:  All  right. 

By  Mr.  Stollenwerck: 

Q.  Mr.  Rhodes,  were  you  one  of  the  original  stockholders 
of  the  company?  A.  Yes,  sir. 
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Q.  Do  you  know  about  the  original  financing  of  the  com¬ 
pany?  A.  Yes,  I  think  I  do  in  a  general  way.  I  don’t  know 
that  I  am  familiar — 

Q.  (Interrupting)  In  regard  to  the  financial  statement 
that  was  attached  to  the  application,  or  at  least  introduced 
at  the  hearing,  do  you  know  anything  about  that?  A.  I 
know  each  of  us  gave  a  note  to  Mr.  Westervelt  that  he  went 
back  east  with  at  that  time. 

Q.  What  was  the  amount  of  each  note?  A.  That  was 
$2,000.00,  I  think. 

Q.  How  many  gave  him  these  notes?  A.  There  must 
have  been  five  of  us,  or  six  of  us. 

Q.  You  gave  him  one  yourself  ?  A.  I  gave  him  one 

594  myself,  yes.  I  think  all  of  us  were  present.  I  am  not 

!  sure  about  that  now,  but  I  think  there  were  six  of  us 

present. 

Q.  You  know  you  gave  one  yourself?  A.  I  gave  one  my¬ 
self,  yes. 

Q.  When  was  that  note  to  be  payable?  A.  I  don’t  re¬ 
member  what  it  said. 

Q.  Was  it  contingent  upon  you  receiving  a  permit  to  op¬ 
erate  a  radio  station,  or  was  it  an  absolute  obligation  ?  A. 
I  can’t  tell  you.  I  don’t  remember. 

i  Q.  You  don’t  know.  Well,  do  you  know  about  the —  A. 
(Interrupting)  That  was  before  we  had  subscribed  to  any 
stock,  as  I  remember  it,  and  it  was  before  we  had  formally 
agreed  among  ourselves  that  we  would,  each  one  agreed  to 
put  in  a  certain  amount  of  money. 

Q.  You  gave  your  note  to  Mr.  Westervelt  for  $2,000.00, 
and  you  don’t  remember  the  conditions  under  which  he  re¬ 
ceived  it?  A.  Xo,  I  can’t  tell  you.  I  don’t  remember. 

Q.  Don’t  you  know  whether  it  was  an  absolute  obligation 
to  pay?  A.  Yes,  it  was  an  absolute  obligation  to  pay  if  we 
had  been  called  upon.  Each  one  of  us  were  prepared  to 
meet  that  obligation. 

Q.  Was  it  a  gentleman’s  agreement  as  among  the  per¬ 
sons  who  signed  this  note  ?  A.  That  is,  if  we  needed 

595  it,  each  one  would  take  that  mount  of  stock  and  leave 
that  $2,000.00  in  the  set-up  to  proceed  on. 

Q.  Well,  was  there  any  money  in  the  bank  at  that  time 
for  the  corporation?  A.  Only  a  few  dollars,  if  any.  We 
had  put  in  a  little  to  defray  its  current  expenses  along.  I 
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don’t  know  how  much  was  in  there,  but  it  didn’t  amount  to 
a  great  deal,  I  am  sure. 

Q.  Do  you  know  about  the  conditions  under  which  the 
deposit  was  made  in  the  bank  of  $10,000.00,  which  is  listed 
in  the  statement  as  cash  in  bank?  A.  A  few  days  after¬ 
wards,  I  was  out  of  town,  I  think  I  had  been  in  Phoenix. 
The  next  day  Mr.  Lawrence  showed  me  a  telegram  where 
Mr.  Westervelt  had  wired  to  him,  requesting  or  advising  him 
to  put  in  $10,000.00,  or  advising  us  to  put  in  $10,000.00, 
and  I  made  the  remark,  “Well,  we  had  better  get  busy”,  or 
“We  had  better  do  it”,  or  something  to  that  effect,  and  he 
told  me  he  had  already  put  it  in. 

Q.  What  was  the  wording  of  that  telegram;  do  you  re¬ 
member  that?  A.  I  don’t  remember,  only  that  it — just  what 
it  was,  but  it  was  something  to  that  effect. 

Q.  Well —  A.  (Interrupting)  Well,  he  just  advised  us 
to  put  in  $10,000.00  to  establish  or  to  show  that  the  com¬ 
pany  could  raise  $10,000.00,  or  that  we  were  worth 
$10,000.00,  and  that  we  had  a  $10,000.00  credit  or  valuation, 
or  had  the  ability  to  raise  $10,000.00. 

596  Q.  Was  there  anything  stated  that  the  money 
should  be  a  temporary  deposit?  A.  I  don’t  think  so. 

Q.  You  don’t  know,  as  a  matter  of  fact?  A.  No,  I  don’t, 
and  I  read  the  telegram  too.  I  got  the  point  he  wanted  us 
to  raise  $10,000.00,  and  we  got  the  point  mighty  quick.  Mr. 
Lawrence  had  alreadv  done  and  had  that  alreadv  settled 
as  far  as  I  was  concerned. 

Q.  Who  raised  the  $10,000.00,  Mr.  Lawrence?  A.  That 
was  the  remark  he  made  here,  he  already  put  it  in. 

Q.  Mr.  Lawrence  told  you  it  was  there?  A.  Yes. 

Q.  You  had  no  first-hand  knowledge  except  what  he  told 
you  ?  A.  Yes,  I  guess  that  would  be  it.  I  took  his  word 
for  it.  I  always  found  him  to  be  honest.  I  don’t  think  he 
would  say  he  had  $10,000.00  in  there  if  he  didn’t  have  it. 

Q.  I  am  not  impugning  your  honesty  ?  A.  I  didn ’t  go  to 
the  bank. 

Q.  I  am  asking  you  this :  The  information  you  had  as  to 
the  bank  deposit  came  from  Mr.  Lawrence?  A.  Yes. 

Q.  And  you  knew  nothing  about  it  yourself  except  what 
he  told  you,  is  that  the  idea  ?  A.  That  is  right. 

Q.  Do  you  know  anything  about  the  conditions  un- 

597  der  which  Mr.  Lawrence  put  it  in  the  bank  ?  A.  No, 
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I  don’t  think  I  asked  him  and  I  don’t  think  I  ever  heard 
him  say. 

Q.  Was  that  the  money  that  he  put  in  the  bank,  the  money 
of  the  stockholders ?  A.  No,  he  raised  that  money  and  put 
it  in  himself. 

Q.  That  had  nothing  to  do  with  your  subscription  you 
gave  Mr.  Westervelt?  A.  No. 

Q.  Now,  that  is  the  cash  item  of  $10,000.00,  which  is 
stated  to  have  been  in  the  bank  when  the  financial  state¬ 
ment  was  made  up?  A.  I  suppose  so.  It  was  made  up  as 
of  that  time? 

Q.  Yes.  A.  Well,  that  would  be  the  $10,000.00,  yes. 

Q.  You  know  that  that  statement  was  put  in  the  hands  of 
Mr.  Westervelt?  A.  Yes. 

Q.  To  the  effect  that  there  was  $10,000.00  in  the  bank? 
A.  Yes. 

Q.  And  I  assume  you —  A.  (Interrupting)  I  think  I 
signed  that  statement,  if  I  am  not  mistaken. 

Q.  At  the  time  Mr.  Westervelt  left  for  Washington?  A. 
Well,  that  would  be  covering  the  notes  that  we  each 
598  gave,  a  statement  if  it  was  made  before  he  left  here 
for  Washington. 

Q.  Well,  that  is  a  statement  in  the  records  of  the  Com¬ 
mission  introduced  by  Mr.  Westervelt,  as  the  financial 
statement  showing  cash —  A.  (Interrupting)  How  much? 
i  Q.  Cash  in  bank,  $10,000.00,  and  that  statement —  A. 
(Interrupting)  Well,  we  had  it. 

Q.  That  is  the  one  you  understood?  A.  Yes,  and  we  had 
it  too. 

Q.  And  the  $10,000.00  that  is  stated  there  is  the  $10,000.00 
Mr.  Lawrence  put  in  the  bank,  is  that  true?  A.  I  think  so. 
You  are  getting  me  kind  of  confused.  I  don’t  quite  follow 
you. 

Q.  I  don’t  mean  to  confuse  you,  Mr.  Rhodes,  I  just  want 
to  get  the  facts.  A.  We  had  $10,000.00,  and  each  one  gave 
him  $2,000.00  notes  before  he  left,  and  that  is  the  facts. 

Q.  You  signed  this  statement,  did  you  not,  along  with 
your  associates,  showing  deposits  and  withdrawals  in  the 
bank  ?  A.  I  think  so,  yes.  I  am  positive  I  did. 

Mr.  Stollenwerck :  I  think  that  is  all. 

The  Examiner:  Mr.  Porter? 

Mr.  Porter:  No  cross. 

Mr.  Locklear :  One  question,  if  I  might. 
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Re-Direct  Examination 
By  Mr.  Locklear: 

599  Q.  Do  I  understand  your  testimony  to  be  that  this 
telegram  came  to  Mr.  Lawrence,  and  he,  by  himself, 

raised  the  $10,000.00  and  put  it  in  the  bank  to  the  credit  of 
the  corporation?  A.  Yes.  I  am  not  sure.  I  think  it  was 
addressed  to  Mr.  Lawrence.  Anyway,  Mr.  Lawrence  had  a 
telegram  and  when  he  showed  me  the  telegram,  I  didn’t 
know  that  the  money  was  there  yet,  as  I  remember  it.  Most 
of  us  were  away,  it  happened  to  be.  I  don’t  think  Mr.  Stet¬ 
son  was  present  and  on  that  day  I  had  been  away,  and 
when  he  showed  me  the  telegram,  I  asked  him  or  made  the 
remark,  “We  had  better  do  something”,  or  “We  had  better 
get  busy”,  or  “Maybe  we  had  better  put  it  in”,  or  some¬ 
thing  to  that  effect.  He  said,  “I  have  already  done  it”. 

The  Examiner:  Do  vou  know  whether  Mr.  Lawrence 
placed  in  the  bank  the  various  notes  of  the  stockholders  in 
order  to  secure  that  money? 

A.  No,  I  don’t. 

The  Examiner:  Anything  else? 

Mr.  Locklear:  That  is  all. 

The  Examiner:  You  are  excused.  Call  your  next  witness. 
(The  witness  was  excused.) 

Mr.  Locklear:  Call  Mr.  Hoffman. 

George  Norman  Hoffman,  a  witness  called  on  behalf  of 
the  Applicant,  Docket  No.  3797,  having  been  duly  sworn, 
was  examined  and  testified  as  follows : 

600  Direct  Examination 

By  Mr.  Locklear: 

Q.  Will  you  state  your  full  name?  A.  George  Norman 
Hoffman. 

Q.  I  believe  you  sign  your  name  “G.  Norman  Hoffman”? 
A.  G.  Norman  Hoffman,  yes. 

Q.  You  live  in  Prescott,  Mr.  Hoffman?  A.  Yes. 

Q.  Lived  here  a  number  of  years?  A.  Yes. 

Q.  How  long  have  you  lived  here?  A.  Thirty-five  years. 
Q.  What  is  your  business,  Mr.  Hoffman?  A.  Grocery 
business. 

Q.  Which  grocery  business?  A.  Piggly- Wiggly  Stores, 
Incorporated;  as  E.  A.  Kostner  Grocery  Company. 
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Q.  You  are,  I  believe,  a  stockholder  of  the  Southwest 
Broadcasting  Company?  A.  I  am. 

Q.  You  are  one  of  the  original  incorporators  of  that  com¬ 
pany?  A.  Yes. 

Q.  Have  you  had  prepared  a  financial  statement  for  use 
at  this  hearing?  A.  I  have. 

Mr.  Locklear:  I  ask  that  this  be  marked  as  Applicant’s 
Exhibit  “F”  for  identification. 

601  (Applicant’s  Exhibit  “F”,  for  Identification.) 

By  Mr.  Locklear: 

Q.  I  hand  you  Applicant’s  Exhibit  “F”  for  identifica¬ 
tion,  and  ask  you  if  that  is  an  accurate  statement  of  your 
financial  worth  ?  A.  That  is  correct  as  near  as  possible. 
Mr.  Locklear:  We  offer  it. 

The  Examiner:  Objections? 

Mr.  Stollenwerck :  None. 

Mr.  Porter:  None. 

The  Examiner:  It  may  be  admitted. 

(Applicant’s  Exhibit  “F”,  Received  in  Evidence.) 

By  Mr.  Locklear: 

Q.  Mr.  Hoffman,  what  stocks  of  the  Southwest  Broadcast¬ 
ing  Company  do  you  hold,  issued  in  your  name  at  this  time? 
A.  Two  shares. 

Q.  Do  you  recall  what  you  paid  for  that  stock?  A.  I 
think  it  was  $200.00  in  stock. 

Q.  Now,  since  those  two  shares  were  issued  to  you,  have 
you  paid  to  the  corporation  any  other  monies?  A.  Yes,  I 
have.  I  don’t  remember  the  amounts,  but  I  know  at  differ¬ 
ent  times  they  asked  for  money  and  I  always  gave  it  to  them. 
I  just  gave  them  a  check  for  whatever  they  asked  for. 

Q.  What  would  you  say  that  you  have  paid  to  the  corpo¬ 
ration;  what  sum?  A.  Well,  that  was  around,  I  should  say, 
around  $600.00,  possibly  more  altogether. 

602  Q.  Do  you  have  a  stock  subscription  or  agreement 
to  take  stock  in  any  amount  other  than  the  two  shares 

that  you  have?  A.  Yes,  I  have. 

Q.  What  amount?  A.  2,200  shares. 

Q.  $2,200.00?  A.  $2,200.00,  I  mean. 
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Q.  That  would  be  22  shares  at  $100.00  par?  A.  $2,200.00 

Q.  Have  you  put  up  the  money  for  this  additional  sub¬ 
scription  of  22  shares?  A.  Yes,  sir. 

Q.  In  other  words,  you  have  to  your  credit  with  the  cor¬ 
poration  in  exchange  for  stock  to  be  issued  to  you  if  this 
permit  is  granted,  the  sum  of  $2,200.00?  A.  $2,200.00,  yes. 

Q.  Mr.  Hoffman,  in  the  event  the  Federal  Communica¬ 
tions  Commission  should  grant  a  permit  to  the  Southwest 
Broadcasting  Company  and  the  station  were  not  self-sup¬ 
porting,  say,  for  a  period  of  one  year,  would  you  be  willing 
to  contribute  further  from  your  resources  to  protect  the 
money  you  have  already  in  it  and  keep  the  station  going? 
A.  Yes,  I  would. 

Q.  Is  it  your  intention  to  go  in  on  an  equal  footing  with 
the  other  stockholders?  A.  Yes,  sir. 

603  Q.  And  make  contributions  and  buy  stock  when 
they  buy  it?  A.  Yes. 

Mr.  Locklear:  You  may  examine. 

Cross  Examination 

Bv  Mr.  Stollenwerck : 

Q.  Mr.  Hoffman,  I  don’t  see  any  list  of  cash  in  bank  here. 
Is  this  a  complete  statement?  A.  Well,  it  is  practically 
complete.  Mr.  Harmon  has  been  auditing  our  books  ever 
since  Mr.  Kostner’s  death,  which  was  three  years  ago  this 
month. 

Q  You  are  depending  upon  the  accuracy  of  the  auditor  as 
to  this  statement,  are  you  not?  A.  Yes.  He  gets  it  from 
my  bookkeeper.  I  have  a  bookkeeper  who  has  charge  of  all 
my  books.  I  don’t  pretend  to  be  a  bookkeeper,  and  she  has 
all  the  figures  and  Mr.  Harmon  has  been  doing  all  of  our 
auditing  for  the  past  three  years. 

Q.  There  is  an  item  of  cash  in  bank  somewhere  that  is  not 
listed  here,  is  that  not  true?  There  is  no  such  statement 
here  that  there  is  any  cash  in  bank  among  your  assets  ?  A.  I 
don’t  know  just  what  it  is,  but  we  have  a  cash  balance  of 
around  three  or  four-thousand  dollars;  a  working  account 
that  we  use  all  the  time. 

The  Examiner:  Around  three  or  four-thousand  dollars? 

A.  Most  of  the  time.  Sometimes  it  runs  down, 

604  because  we  pay  our  bills  as  they  come  along.  We 
try  to  discount  our  bills,  and  there  is  times  we  have 

more  than  that ;  sometimes  we  have  less. 
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By  Mr.  Stollenwerck : 

Q.  Mr.  Hoffman,  you  were  speaking  of  the  grocery  com¬ 
pany’s  account,  were  you  not  ?  A.  That  is  the  grocery  com¬ 
pany’s  account,  yes,  sir. 

Q.  Not  your  personal  account?  A.  No,  I  don’t  really 
carry  but  a  very  little  personal  account  myself.  I  own 
three-fourths  of  the  stock  in  the  Piggly-Wiggly  and  I  draw 
a  salary  myself  and,  of  course,  I  draw  any  I  want  to  at  any 
time. 

Q.  Have  you  a  partner  in  this  company  with  you?  A.  I 
think  two  ladies  who  have  a  fourth  interest  between  them. 

Q.  That  is,  they  have  twenty-five  per  cent  and  you  have 
seventy-five  per  cent  ?  A.  I  have  seventy-five  per  cent. 

Q.  Where  is  this  land,  this  improved  land  mentioned 

here;  is  that  in  Prescott?  A.  In  Prescott.  That  is  mv 

•> 

home. 

Q.  Your  home.  Now,  is  there  a  mortgage  on  it?  A.  Yes. 

Q.  Is  that  the  mortgage  listed  here  as  $5,200.00  ?  A.  Yes, 
sir. 

Q.  What  is  the  nature  of  this  accounts  and  notes 
605  payable,  are  they  company  accounts  and  notes,  or 
your  personal  accounts?  A.  they  are  company  ac¬ 
counts. 

Q.  Now,  Mr.  Hoffman,  were  you  one  of  the  original  in¬ 
corporators  of  the  Company  ?  I  believe  you  stated  you  are? 
A.  Yes,  sir. 

Q.  What  do  you  know  about  the  original  financing  of 
this  company  and  the  deposit  in  the  bank  of  $10,000,  which 
we  have  discussed?  A.  Well,  I  don’t  really  know  a  great 
deal  about  it,  only  that  Mr.  Lawrence  put  the  money  in  the 
bank.  He  called  me  up  over  the  telephone,  saying  we  had 
to  have  this  money  and  wanted  to  know  if  I  would  put  up 
my  part  of  it,  and  I  said  I  would,  and  immediately  he 
’phoned  he  had  already  put  up  the  money  and  the  money 
was  in  the  bank,  and  he  had  deposited  the  $10,000.00. 

Q.  You  depended  entirely  upon  Mr.  Lawrence  in  connec¬ 
tion  with  that?  A.  Yes,  I  took  his  word  for  it.  He  tele¬ 
phoned  me.  He  said  he  had  a  telegram.  I  didn’t  go  to  sec 
him  about  the  telegram,  because  I  was  busy  at  the  time. 

Q.  I  could  not  hear  you?  A.  He  called  me  over  the  tele¬ 
phone  that  he  had  this  telegram,  and  then  I  went  to  see  him 
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and  an  hour  or  hvo  later  he  ’phoned  me  that  he  had  already 
deposited  the  money  in  the  bank. 

Q.  That  telegram  was  from  whom,  did  you  know? 

606  A.  Mr.  Westervelt. 

Q.  Do  you  know  what  it  stated?  A.  Not  exactly. 
I  don’t  remember.  I  may  have  seen  the  telegram.  That 
was  probably  two  years  ago.  I  have  never  seen — I  don’t 
know  that  I  did  see  the  telegram  at  the  time  only  what  he 
told  me  over  the  telephone. 

Q.  Do  you  know  whose  funds  Mr.  Lawrence  placed  in  the 
bank,  whether  his  personal  funds  or  some  other  person’s? 
A.  I  do  not  know. 

Q.  You  do  know  it  was  placed  there  to  the  credit  of  the 
Southwest  Broadcasting  Company  ?  A.  Yes. 

Q.  Do  you  know  the  date  that  that  was  done ?  A.  No,  sir; 
I  don’t  remember  the  date.  It  was  in  May  or  June. 

Q.  Immediately  after  this  telegram  was  received?  A. 
Yes,  sir. 

Q.  And  in  response  to  the  requirements  of  the  telegram, 
as  you  understand  ?  A.  Yes,  I  understand. 

Mr.  Stollenwerck :  I  think  that  is  all,  Mr.  Hoffman. 

The  Examiner:  Mr.  Porter? 

Mr.  Porter:  No  cross. 

The  Examiner:  Anything  on  re-direct? 

Mr.  Locklear:  No  further  examination. 

The  Examiner:  You  may  be  excused. 

607  (The  witness  was  excused.) 

Mr.  Locklear:  Call  Mr.  Lawrence. 

The  Examiner:  Come  around,  Mr.  Lawrence. 

C.  E.  Lawrence,  a  witness  called  on  behalf  of  the  Appli¬ 
cant,  Docket  No.  3797,  having  been  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Locklear: 

Q.  Will  you  state  your  name,  please  ?  A.  C.  E.  Lawrence. 
Q.  Where  do  you  live,  Mr.  Lawrence?  A.  Prescott. 

Q.  How  long  have  you  lived  here?  A.  Since  1918. 

Q.  What  is  your  business  or  occupation?  A.  Merchant. 
Q.  You  are  one  of  the  stockholders  of  the  Southwest 
Broadcasting  Company?  A.  I  am. 
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Q.  And,  I  believe,  an  officer  of  the  company?  A.  Yes. 

Q.  What  office  do  you  hold?  A.  I  hold  the  office  of  Secre¬ 
tary  now. 

Q.  Have  you  had  at  your  instance  prepared  a  statement 
showing  your  financial  worth  for  use  at  this  hearing?  A. 
I  have  had  Mr.  Harmon,  a  Certified  Public  Account,  who 
handles  all  of  my  affairs,  and  taken  from  the  books. 

608  Q.  From  the  data  vou  made  available  to  him?  A. 
Yes. 

Mr.  Locklear:  I  ask  that  this  be  marked  Applicant’s 
“G”  for  identification. 

(Applicant’s  Exhibit  “G”  Marked  for  Identification.) 
By  Mr.  Locklear: 

Q.  I  show  you  Applicants  Exhibit  “G”  for  identification, 
which  purports  to  be  a  financial  statement,  and  ask  you 
if  that  is  an  accurate  statement  of  your  financial  worth? 
A.  Yes,  it  is. 

Mr.  Locklear:  We  offer  it. 

Mr.  Stollenwerck :  What  letter  is  that,  please,  sir? 

Mr.  Locklear:  “G”. 

Mr.  Stollenwerck:  No  objection. 

Mr.  Porter:  No  objection. 

The  Examiner :  It  may  be  admitted. 

(Applicant’s  Exhibit  “G”  Received  in  Evidence.) 

Bv  Mr.  Locklear: 

Q.  How  much  stock  do  you  hold  in  your  name  with  the 
Southwest  Broadcasting  Company?  A.  Two  shares. 

i  Q.  Do  you  remember  what  you  paid  for  them?  A.  A  hun¬ 
dred  dollars  a  share. 

Q.  What  other  monies,  if  any,  have  you  paid  to  the  cor¬ 
poration,  and  what  arrangements,  if  any,  about  other  issues 
of  stock  have  there  been?  A.  Well,  I  advanced  a 

609  little  money  from  time  to  time,  the  exact  amount  I 
don’t  remember,  but  it  is  credited  to  my  account  with 

the  Southwest  Broadcasting  Company,  and  I  have  also 
given  them  $2,200.00  for  22  shares  of  stock  to  be  issued  to 
me  if  and  when  a  construction  permit  is  issued. 

Q.  You  have  paid  in  $2,200.00  to  be  placed  to  the  credit 
of  the  Southwest  Broadcasting  Company,  for  which  you 
are  to  receive  stock?  A.  That  is  right. 
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Q.  Assume  that  a  permit  to  operate  a  radio  station  is 
granted  to  the  Southwest  Broadcasting  Company,  and  it 
develops  that  the  station  is  not  self-sustaining,  say,  for  a 
period  of  a  year,  would  you  be  willing  and  are  you  in  a 
position  to  buy  further  stock  in  the  company?  A.  I  am 
willing  and  in  a  position  to  put  in  further  money  to  protect 
mv  investment. 

Q.  Do  you  intend  to  go  along,  shoulder  to  shoulder  with 
the  other  stockholders  of  the  corporation,  and  buy  stock  as 
they  buy  it  ?  A.  One-hundred  per  cent. 

Mr.  Locklear:  You  may  examine. 

Cross  Examination 

By  Mr.  Stollenwerck : 

Q.  Mr.  Lawrence,  what  are  these  partnerships  that  are 
mentioned  here,  in  which  you  have  partnership  equities  of 
some  $15,000.00?  A.  Well,  I  am  the  owner  of  the  Eagle 
Drug  Store  and  I  have  an  interest  in  the  Lawrence 

610  Cleaners,  and  have  an  interest  in  the  Style  Shop. 

Q.  And  the  total,  according  to  your  Auditor,  is  the 
sum  of  $15,000.00,  the  book  value  of  stock  holdings?  A. 
Yes,  sir. 

Q.  In  your  judgment,  is  that  accurate?  A.  Yes,  sir. 

O.  Now,  as  to  these  liabilities,  notes  and  mortgages  pay¬ 
able  amounting  to  more  than  $22,000.00,  how  is  that  appor¬ 
tioned:  how  many  notes  and  how  many  mortgages?  A. 
Well,  at  the  time  the  statement  was  drawn  up,  I  mean  the 
date  of  it,  I  don’t  know.  I  probably  owe  two  or  three  notes 
at  the  bank,  two  or  three  mortgages,  and  maybe  two  or  three 
individuals. 

Q.  Are  those  personal  obligations  or  company  obliga¬ 
tions?  A.  Personal  obligations. 

Q.  What  property  is  encumbered  by  the  mortgages?  A. 
Well,  I  own  the  Woolworth  building  here,  that  is  one  of 
them.  I  have  a  citrus  ranch,  citrus  grove  down  in  the  Salt 
River  Valiev,  and  there  is  a  loan  on  mv  own  home. 

Q.  And  the  mortgages  on  these  several  properties  would 
aggregate  $22,000.00?  A.  Yes,  sir. 

Q.  Now,  Mr.  Lawrence,  we  have  gone  into  the  matter  of 
the  original  financing  of  the  corporation,  and  each 

611  one  of  the  witnesses  has  stated  that  they  got  their 
information  from  you.  Will  you  kindly  tell  us  the 
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exact  facts,  because  that  is  all  we  want,  in  relation  to  that 
deposit  of  $10,000.00  in  the  bank?  A.  I  received  a  telegram 
from  Mr.  Westervelt  when  he  was  in  Washington  to  repre¬ 
sent  us  with  Mr.  Fisher  at  the  hearing,  and  he  sent  me  a 
wire  telling  me  the  advisability  of  having  $10,000.00  cash 
in  the  bank — 

The  Examiner:  (Interrupting)  To  the  credit  of  the 
Southwest  Broadcasting  Company? 

A.  To  the  credit  of  the  Southwest  Broadcasting  Company. 

Bv  Mr.  Stollenwerck : 

Q.  And  what  else  did  the  telegram  state,  Mr.  Lawrence? 
A.  I  don’t  remember  the  exact  words.  It  was  a  very  short 
telegram,  and  brief. 

Q.  Do  you  recall  anything  about  a  statement  therein,  that 
the  deposit  need  be  made  for  only  a  short  time?  A.  Pos¬ 
sibly.  I  don’t  remember. 

Q.  When  was  the  money  actually  placed  in  the  bank?  A. 
I  don’t  remember  the  exact  date  of  the  hearing  in  Wash¬ 
ington,  but  it  was  probably  two  or  three  days  prior  to  the 
hearing. 

Q.  You  have  no  recollection,  you  say,  of  any  state- 
612  ment  in  the  telegram  that  it  could  remain  there  for 
a  short  time?  A.  Xo,  sir;  I  don’t  remember  that. 

Q.  Was  there  an  understanding  with  Mr.  Westervelt, 
upon  which  he  made  his  statement  in  Washington,  that  it 
was  to  remain  there  until  the  license  should  be  granted,  or 
the  permit  granted?  A.  There  was  nothing  said  to  Mr. 
Westervelt  at  all  that  I  remember. 

Mr.  Stollenwerck:  Mr.  Examiner,  I  wish  you  would  take 
judicial  notice  of  the  statement  in  the  record  by  Mr.  Wester¬ 
velt,  in  answer  to  a  question  under  cross-examination,  that 
this  money  was  to  remain  in  the  bank  until  the  permit  was 
obtained.  It  was  deposited  for  that  purpose.  Also,  take 
judicial  notice  of  the  fact  that  a  stipulation  has  been  agreed 
upon  with  opposing  counsel  covering  what  was  this  affi¬ 
davit,  indicating  that  the  money  was  withdrawn  on  June 
9th  in  total,  and  also  the  fact  that  the  re-deposits  of  this 
money  twice  were  directly  and  seemingly  in  connection  with 
a  movement  on  the  part  of  counsel  for  W.  P.  Stuart  in 
Washington  to  ask  for  an  investigation  of  their  account. 
You  will  find,  by  running  down  the  statement  of  the  de¬ 
posits  and  withdrawals,  that  the  $10,000.00  was  withdrawn 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  331 


on  June  9tli,  having  been  deposited  about  June  2d,  some¬ 
where  just  prior  to  the  hearing,  and  no  further  deposits 
for  a  number  of  weeks,  and  when  the  deposit  was  made  a 
day  or  two  after  a  petition  had  been  filed  in  Washing- 

613  ton,  asking  for  an  investigation.  Now,  will  you  take 
judicial  notice  of  that,  and  it  is  important? 

By  Mr.  Stollenwerck : 

Q.  Mr.  Lawrence,  from  whom  did  you  obtain  these  funds 
when  you  made  this  deposit  of  $10,000.00?  A.  Well,  when 
the  telegram  came,  it  was  a  little  surprise.  I — must  I  name 
the  individual.  He,  if  I  did — 

Mr.  Locklear:  I  object. 

Mr.  Stollenwerck:  I  think  the  Examiner  is  entitled  to  all 
the  facts. 

Mr.  Locklear:  I  don’t  think  it  is  relevant. 

The  Examiner:  What  is  the  purpose,  Mr.  Stollenwerck? 
The  money  was  deposited  to  the  credit  of  the  applicant? 

Mr.  Stollenwerck:  The  purpose,  Mr.  Examiner,  is,  that 
we  have  been  led  to  believe  that  this  is  not  the  money  of  the 
Southwest  Broadcasting  Company  on  a  bonafide  basis,  but 
it  was  a  frame-up  deposit  which  was  withdrawn  shortly 
after  it  was  placed  there,  and  after  the  bank  had  wired  to 
Washington  that  it  was  there — 

Mr.  Locklear:  (Interrupting)  You  can’t  expect  to 
prove  a  frame-up  deposit  by  a  witness  for  the  Southwest 
Broadcasting  Company.  He  is  inquiring  into  something 
entirely  out  of  the  scope  of  this  hearing. 

Mr.  Stollenwerck:  Mr.  Examiner,  my  position  is 

614  simply  this,  that  we  feel  if  it  was  a  bonafide  deposit, 
there  is  nothing  to  conceal  about  it.  If  it  was  not  a 

bonafide  deposit,  there  may  be  something  to  conceal.  If  we 
are  wrong  in  appearing  to  be  too  inquisitive,  why —  The 
record  looks  as  though  it  was  not  a  bonafide  deposit.  Their 
witness  stated  in  Washington,  on  cross-examination,  abso¬ 
lutely  the  money  was  there  for  the  purpose  of  this  station 
and  it  was  to  remain  there,  and  it  was  withdrawn  in  about 
six  days. 

The  Witness:  Mr.  Examiner,  I  will  answer  the  question. 

The  Examiner:  All  right. 

Mr.  Stollenwerck:  I  think  the  only  fair  thing — 

The  Examiner:  The  witness  desires  to  answer  the  ques¬ 
tion.  He  may  submit  an  answer. 
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The  witness:  I  received  the  telegram,  and  $10,000.00  is 
quite  a  bit  of  money  to  raise  right  now.  Two  of  the  stock¬ 
holders  being  out  of  town  and  knowing  I  could  act  alone 
anytime  I  wanted,  I  went  to  Dr.  Boville,  showed  him  the 
telegram,  as  1  remember,  and  he  says,  well,  he  says — “All 
right,  I  will  let  Westervelt  have  $10, 000.00”,  and  I  placed 
to  the  credit  of  the  Southwest  Broadcasting-Company,  and 
he  didn’t  even  take  a  note  for  it,  not  even  an  IOU.  He  said, 
“I  am  letting  Westie  have  it”.  He  said,  “I  am  looking  to 
him  personally  for  it.” 

By  Mr.  Stollenwerck : 

615  Q.  He  turned  the  money  over  to  you  on  the  credit 
of  Mr.  Westervelt,  or  was  it  on  your  credit  also? 

A.  No,  Mr.  Westervelt ’s. 

Q.  The  Doctor  didn’t  require  any  note  of  any  kind  from 
you  or  Mr.  Westervelt  ?  A.  No,  not  even  an  IOU. 

Q.  What  was  the  understanding  with  the  Doctor  about  it? 
A.  As  I  remember  it,  I  either  showed  him  the  telegram  or 
told  him  the  contents,  and  then  he  says,  “Well,  Westie  is  a 
good  friend  of  mine.  It  is  all  right.  I  will  let  Westie  have 
it  if  he  wants  to  put  it  in  the  bank  and  you  put  it  in  the 
Southwest  Broadcasting  Company,  it  is  all  right  with  me. 
I  will  look  to  Westervelt  for  it.” 

Q.  Do  you  know  the  conditions  under  which  it  was  drawn 
on  the  night  of  June —  A.  (Interrupting)  No,  I  don’t 
know  as  I  can  answer  that. 

Q.  Do  vou  know  who  got  the  monev  when  it  was  with- 
drawn?  A.  Mr.  Westervelt. 

Q.  Mr.  Westervelt  did?  A.  Yes,  sir. 

Q.  Under  what  conditions  do  you  know  that;  how  did  you 
know  that  ?  Did  he  come  back  and  get  it  himself?  A.  Yes, 
Mr.  Westervelt  came  back  and  got  it ;  had  returned  on 

616  the  9th  day  of  June  from  Washington,  or  the  8th, 
something  like  that. 

Q.  Do  you  know  what  Mr.  Westervelt  did  with  this 
$10,000.00?  A.  I  don’t  know. 

Q.  Now,  Mr.  Lawrence,  we  were  discussing  this  morning 
tips  affidavit  which  your  counsel  agreed  we  would  stipulate 
to  be  true,  the  contents  thereof,  and  that  indicates  a  deposit 
on  June  3d  of  $10,000.00.  That,  I  understand,  is  the  $10,- 
000.00  that  you  obtained  from  Dr.  Boville?  A.  I  presume  so. 
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Q.  It  could  not  be  anything  else?  A.  It  could  not  be  any¬ 
thing  else. 

Q.  Then  you  know  positive  it  is? 

Mr.  Porter:  June  3d,  1936? 

Mr.  Stollenwerck :  June  3d,  1936.  Now,  your  statement 
shows  it  was  withdrawn,  the  entire  $10,000.00,  on  June  9th. 
You  said  Mr.  Westervelt  withdrew  that? 

The  witness :  As  I  remember,  he  handled  the  money. 

Q.  He  had  the  authority  to  withdraw  the  money  from  the 
bank?  A.  It  takes  two  signatures,  and  I  believe  that  we — 
Mr.  Westervelt  was  one  of  the  signors  of  the — 

Q.  (Interrupting)  Who  were  the  other  two?  A.  I  don’t 
know.  It  takes  two.  Mr.  Westervelt  was  one,  I  don’t 
know  the  other. 

Q.  You  were  not  one  of  the  others?  A.  I  don’t  re- 

617  member. 

Q.  Do  you  remember  when  it  was  withdrawn?  A. 
the  bank  statement  will  show,  I  believe. 

Q.  I  am  asking  you;  do  you  remember?  A.  No,  I  do  not. 

Q.  You  know  nothing  about  it  except  the  bank’s  state¬ 
ment?  A.  No. 

Q.  So  $10,000.00  was  placed  to  the  credit  of  your  com¬ 
pany  on  the  3d  of  June  and  withdrawn  June  9th,  and  you 
know  nothing  about  it  except  the  fact  that  the  bank  records 
that  later  on —  A.  (Interrupting)  No. 

Q.  Now,  Mr.  Lawrence,  when  you  signed  this  affidavit, 
where  did  you  get  the  information  wherewith  you  swore  on 
June  9th  it  was  withdrawn,  the  $10,000.00?  A.  From  the 
bank  statement,  and  it  is  properly  executed,  the  signatures 
on  the  check. 

Q.  To  whom  was  the  check  payable  when  it  was  with¬ 
drawn,  do  you  know?  A.  I  don’t  know;  I  don’t  remember. 
I  presume  it  was  Mr.  Westervelt. 

Q.  You  presume  it  was  Mr.  Westervelt  ?  A.  Yes,  sir. 

Q.  What  about  Dr.  Boville,  did  he  get  his  money  back? 
A.  I  don’t  know. 

Q.  Has  he  ever  spoken  to  you  about  it?  A.  He 

618  has  not  spoken  any  further  to  me  about  it. 

Q.  Who  put  the  money  back  in  on  October  24th, 
this  $7,300.00,  do  you  know  that  ?  A.  Our  own  group. 

Q.  Pardon  me?  A.  Our  own  group,  the  Southwest 
Broadcasting  Company. 


334  W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION. 


The  Examiner:  The  stockholders? 

The  witness:  The  stockholders,  yes,  sir. 

Bv  Mr.  Stollenwerck : 

* 

Q.  Where  did  that  money  come  from?  A.  Prom  our  own 
bank  accounts. 

i  Q.  Was  that  contributed  by  various  members  of  your 
company?  A.  Yes,  sir. 

Q.  Under  what  conditions  was  that  deposit  made,  and 
why?  A.  Well,  it  was  put  in  there  for  the  support  of  the 
Broadcasting  Company,  to  be  used  if  it  was  necessary. 

Q.  Had  you  heard  anything  about  the  petition  filed  on 
behalf  of  Mr.  Stuart,  requesting  interrogatories  to  be  sub¬ 
mitted  by  yourself  and  Mr.  Faulkner,  with  reference  to  the 
deposit,  and  what  was  done?  A.  I  heard  about  it  from  Mr. 
Fisher,  who  was  our  attorney. 

Q.  Did  Mr.  Fisher  inform  you  by  mail  or  tele- 

619  gram,  or  how?  A.  By  mail. 

Q.  You  don’t  know  the  date  when  that  was  re¬ 
ceived?  A.  I  do  not. 

,Q.  Do  you  recall  how  Mr.  Fisher  explained  the  situation? 
A.  There  was  no  explanation.  As  I  remember  it,  it  was  a 
mimeographed  copy  from  the  Federal  Communications 
Commission,  setting  forth  those  facts. 

Q.  And  when  that  copy  was  received,  the  money  was 
placed  in  the  bank,  is  that  the  idea  ?  A.  1  beg  your  pardon? 

Q.  The  $7,300.00,  on  October  24th,  was  placed  in  the  bank 
when  word  came  about  this  activity  in  Washington,  is  that 
the  idea?  A.  I  don’t  know,  sir. 

Q.  Now,  Mr.  Lawrence,  as  a  matter  of  fact,  could  $7,- 
300.00 — that  is  no  small  sum  of  money — could  that  be  placed 
in  the  bank  without  the  stockholders  understanding  about 
the  conditions  under  which  it  was  put  there  ?  We  simply 
want  to  know  the  facts  about  this  thing?  A.  I  am  just  try¬ 
ing  to  refresh  my  memory  on  this  thing.  I  remember  it 
was  put  up  there,  but  I  don’t  know  why  it  was  put  in  there. 
It  was  for  the  use  of  the  Broadcasting  Company.  $7,300.00 
or  $10,000.00  is  a  lot  of  money  laying  idle  in  any  bank.  It 
is  quite  a  bit  of  money  out  of  anybody’s  pocket. 

Q.  It  is  true,  as  you  say,  it  is  a  large  amount  and 

620  it  ought  to  make  an  impression  you  could  easily  re¬ 
member  as  to  the  conditions  under  which  the 
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$7,300.00  was  put  in  the  bank,  and  where  it  came  from? 
A.  It  came  from  the  individuals,  I  know  that. 

The  Examiner:  Individual  stockholders? 

A.  Individual  stockholders,  yes,  of  the  Southwest  Broad¬ 
casting  Company. 

Q.  I  believe  you  testified  it  was  placed  there  for  the  use 
of  the  Southwest  Broadcasting  Company  when  they  needed 
it?  A  Yes,  sir. 

The  Examiner :  I  think  the  witness  has  answered  the  ques¬ 
tion. 

By  Mr.  Stollenwerck : 

Q.  Do  you  know  anything  about  these  withdrawals  on  the 
16th  and  23d,  on  the  total  of  $7300.00?  A.  Possibly  we  fig¬ 
ured  the  money  was  lying  there  idle  and  not  drawing  any 
interest,  and  we  could  probably  make  better  use  of  it  to  our 
own  individual  selves  than  in  the  bank. 

Q.  Do  you  know  anything  about  the  withdrawal  of 
$2,000.00  November  16th;  do  you  remember  that  item?  A. 
No,  sir;  I  do  not. 

Q.  The  $4,700.00  on  November  23d?  A.  No,  sir. 

Q.  And  the  $600.00?  A.  That  is  all  in  the  same — 

Q.  (Interrupting)  Now,  we  have  withdrawals  of  three 
items  aggregating  $7,300.00,  leaving  nothing  in  the 
621  bank.  Now,  tell  us  about  the  re-deposit  and  the  con¬ 
ditions  under  which  the  deposit  was  made  in  March? 
A.  March  of  this  year? 

Q.  There  is  indication  here  of  a  deposit  of  $8, 000.00? 

The  Examiner:  March  of  this  year? 

Mr.  Stollenwerck:  March  27th  of  this  year. 

The  witness:  The  deposit  in  the  bank  of  $S,S00.00  con¬ 
sists  of  $2,200.00  each  from  four  stockholders  placed  to  the 
credit  and  to  the  use  of  the  Broadcasting  Company  if  it 
need  be. 

Q.  Why  was  that  placed  there?  Do  you  know  the  rea¬ 
sons  for  it?  Was  there  any  indication  of  the  immediate 
granting  of  your  license,  and  the  need  for  it?  A.  I  don’t 
recall,  sir. 

Q.  You  are  sure  of  that,  are  you  not?  There  has  never 
been  any  intimation  from  Washington  that  you  could  get 
your  license  immediately?  A.  No,  sir. 

Q.  And  that  that  money  was  needed  immediately?  A. 
No,  sir. 
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Q.  Do  you  recall  why  this  money,  $2,200.00,  was  put  in 
the  bank  at  that  particular  time?  A.  It  was  decided  to  put 
the  monev  in,  leave  it  there  and  use  it  if  it  need  be. 

Q.  Do  you  know  anything  about  the  effective  date  of 
your  grant  being  extended  just  a  few  days  before 

622  that  time?  Had  any  information  to  that  effect  given 
from  Mr.  Fisher?  A.  It  seems  like  there  was,  the 

effective  date  extended. 

Q.  Had  Mr.  Fisher  notified  you  to  that  effect?  A.  No, 
sir. 

Q.  Do  you  know  any  reason  why  you  selected  that  date  to 
re-deposit  this  money  ?  A.  I  can’t  give  you  any  reason,  no, 
sir. 

Q.  Now  did  this  $8,800.00  come  from  the  same  source  as 
the  intermediary  deposit  of  $7,300.00  came?  A.  No,  sir. 

Q.  You  say  it  did  not  come  from  the  same  source?  A.  I 
say  the  $7,300.00  was  put  in,  I  guess,  from  four  or  five  of 
us.  This  last  $8,S00.00  was  put  in  by  four  of  us. 

The  Examiner:  Each  interested  stockholder? 

A.  Yes,  that  is  true. 

Bv  Mr.  Stollenwerck: 

w 

Q.  When  this  money  was  withdrawn,  who  did  the  check¬ 
ing  out,  do  you  know?  A.  Well,  as  I  told  you  before,  it 
takes  two  signatures  on  a  cheek  to  withdraw  money  from 
the  bank. 

Q.  Did  you  have  a  stockholders’  meeting  and  authorize 
the  withdrawal?  A.  Yes,  sir;  as  I  recall. 

Q.  You  don’t  know  as  a  positive  fact,  though? 

623  A.  No,  I  do  not. 

Q.  Mr.  Lawrence,  do  you  know  whether  Dr.  Bo- 
ville  was  ever  paid  back  his  money  or  not  ?  A.  I  do  not. 
il  presume  he  has.  He  has  never  spoken  to  me  about  it. 

Q.  You  know  what  became  of  the  $10,000.00  that  was 
drawn  out  six  days  after  it  was  deposited  ?  A.  No,  sir. 

Mr.  Stollenwerck :  I  think  that  is  all. 

The  Examiner :  Mr.  Porter : 

Bv  Mr.  Porter: 

* 

Q.  Mr.  Lawrence,  I’d  like  to  ask  you  a  few  questions  to 
see  if  we  can  get  a  chronological  story  of  just  what  hap¬ 
pened.  As  I  understand  your  testimony,  prior  to  the  3d 
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day  of  June,  1936,  the  corporation  had  only  that  amount 
of  cash  which  the  original  incorporators  had  each  paid  into 
it  and  taken  out  two  shares  of  stock  each?  A.  That  is 
right. 

Q.  Plus,  I  believe  you  have  testified,  some  small  contri¬ 
butions  from  time  to  time  in  small  amounts  of  cash?  A. 
Yes.  We  agreed  among  ourselves  that  as  we  needed  money, 
why  we  would  put  it  in. 

Q.  When  you  filed  the  application  along  about  the  15th 
of  October,  1935,  you  listed  cash  in  bank  at  that  time  of 
$1,500.00.  That  amount  of  money  would  represent  the  small 
contributions  of  each  of  the  six  original  incorpora- 

624  tors,  would  it?  A.  Yes,  sir. 

Q.  You  listed  notes  receivable  from  stockholders 
at  that  time  of  $1,500.00.  What  was  that?  A.  I  don’t  re¬ 
call  now. 

Q.  Did  the  corporation  have  any  furniture  and  fixtures 
on  October  15th,  1935?  A.  No,  they  did  not. 

Q.  Why  is  it  you  list  furniture  and  fixtures  in  the  state¬ 
ment  filed  with  the  Commission  on  that  day  of  a  thousand 
dollars?  A.  Why,  I  believe  that  can  be  answered  by  one  of 
the  other  stockholders  better  than  I,  because  at  that  time  I 
was  not  Secretary  of  the  Company.  I  was  only  a  stock¬ 
holder. 

Q.  At  that  time  who  was  Secretary?  A.  Mr.  Westervelt. 

Q.  Mr.  Westervelt  is  dead?  A.  Yes. 

Q.  Anyone  else  who  could  answer  that  question?  A.  I 
believe  Mr.  Stetson  can. 

Q.  Mister  who?  A.  Albert  Stetson.  He  is  familiar  with 
all  this,  the  original  set-up. 

Q.  You  listed  on  the  same  statement  plant  and  equip¬ 
ment,  $3,000.00.  What  was  that  ?  A.  I  believe  Mr.  Stetson 
can  answer  this  much  better  than  I. 

Q.  You  list  also  in  that  statement,  under  “Assets”,  legal 
and  engineering  expenses,  $1,000.00.  Do  you  know 

625  what  that  item  represents?  A.  Well,  incorporating 
expense  is  one  item,  and  as  to  the  engineering  ex¬ 
pense,  I  rather  think  Mr.  Stetson  can  probably  answer  that 
better  than  myself. 

Q.  Do  you  know  whether  or  not,  on  or  about  October 
15th,  1935,  the  corporation  had  on  hand  and  in  the  bank, 
$1,500.00?  A.  I  don’t  know,  sir. 
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Q.  Who  could  answer  that,  Mr.  Stetson?  A.  Mr.  Stetson. 
Q.  Now,  as  I  understand  your  testimony,  Mr.  Lawrence, 
with  the  exception  of  small  additions  to  the  cash  account, 
that  situation  so  shown  on  the  exhibit  filed  with  the  appli¬ 
cation  on  October  15tli,  1935,  and  that  condition  pertained 
by  and  large  down  to  about  the  3d  day  of  June,  1936,  is 
that  right  ?  A.  I  think  so,  yes,  sir. 

Q.  And  it  was  on  June  3d,  in  answer  to  a  telegram  from 
Mr.  Westervelt,  that  you  arranged  to  get  the  $10,000.00 
and  deposit  it  in  the  bank?  A.  Yes,  sir. 

Q.  When  you  obtained  that  amount  of  money  from  Dr. 
Boville,  was  it  understood  between  you  that  that  money 
would  be  in  the  nature  of  an  advance  for  a  short  period  of 
time?  A.  No,  sir. 

i  Q.  Dr.  Boville  was  not  becoming  interested  in  the 

626  corporation,  was  he  ?  A.  No.  He  and  Mr.  Wester¬ 
velt  were  very  close  friends. 

Q.  You  say  it  was  entirely  due  to  his  close  friendship 
with  Mr.  Westervelt  that  he  just  gave  you  $10,000.00  to 
deposit  to  the  Southwest  Broadcasting  Corporation’s  ac¬ 
count  ?  A.  Well,  he  was  familiar  with  our — with  the  whole 
set-up.  Dr.  Boville  and  Mr.  Westervelt  were  close  friends 
and  discussed  possibilities. 

Q.  Is  the  Doctor  acquainted  with  all  the  other  stockhold¬ 
ers?  A.  All  of  them,  yes,  sir. 

I  Q.  He,  of  course,  expected  to  get  that  money  back  with¬ 
in  a  short  time,  I  suppose?  A.  Certainly,  I  suppose, 
i  Q.  Didn’t  you  have  that  understanding  with  him?  A. 
No,  there  was  no  understanding  of  that  nature,  and  I  think 
the  Doctor  knew  of  his  own  mind  that  we  were  capable  of 
raising  that  amount  of  money,  the  individual  stockholders 
of  the  Southwest  Broadcasting  Company. 

Q.  Was  it  understood  between  you  and  the  Doctor,  that 
that  $10,000.00  would  remain  on  deposit  in  the  Southwest 
Broadcasting  Company’s  account?  A.  There  was  nothing 
said  about  that. 

Q.  Nothing  said  as  to  the  length  of  time  it  would  remain 
on  deposit?  A.  No.  I  presume  it  could  have  stayed  there 
indefinitely,  because  we  would  have  individually  paid 

627  him  back. 

i  Q.  But  it  is  your  recollection  from  the  conversa¬ 

tions  with  the  Doctor  that  it  was  understood  between  you, 
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that  it  would  remain  on  deposit  in  the  corporation’s  account 
for  a  short  time  only?  A.  No,  it  was  not;  not  for  any — no 
specified  length  of  time  was  mentioned. 

Q.  The  Doctor  was  not  making  a  permanent  contribution 
to  the  Company,  was  he  ?  A.  I  think  if  he  were  called  upon, 
he  would  have. 

Q.  You  didn’t  call  upon  him  for  that  purpose?  A.  No. 

Q.  Did  you  show  the  Doctor  the  telegram  you  had  from 
Mr.  Westervelt?  A.  As  I  remember,  I  had.  1  don’t  know. 
I  may  have  told  him  what  I  had.  He  knew  Mr.  Westervelt 
had  gone  to  Washington. 

Q.  You  don’t  recall  whether  you  sliowred  the  telegram  to 
him  or  not?  A.  Possibly  I  did.  I  don’t  remember. 

Q.  You  told  him,  however,  that  Mr.  Westervelt  had  wired 
you?  A.  Yes,  and  the  contents  of  the  telegram  as  nearly 
as — 

Q.  (Interrupting)  And  it  was  necessary  for  the  corpora¬ 
tion  to  get  on  deposit  $10,000.00?  A.  Yes. 

Q.  For  what  reason  did  you  explain  to  him?  A. 
628  I  don’t  know  as  I  explained  to  him.  I  think  I  told 
the  Doctor  that  Westie  had  wired  me  it  was  neces¬ 
sary  to  have  $10,000.00  on  deposit  to  the  Southwest  Broad¬ 
casting  Company. 

Q.  Then  on  June  9th,  1936,  the  entire  sum  was  with¬ 
drawn?  A.  Yes. 

Q.  Do  you  know  who  withdrew  it?  A.  No,  sir;  I  don’t. 
Mr.  Westervelt,  I  know,  was  the  one  that  signed  the  check. 
Whether  it  was  someone  else  or  myself,  I  don’t  remember. 

Q.  You  don’t  know  whether  Mr.  Westervelt  immediately 
turned  that  over  to  the  Doctor  or  not?  A.  No,  sir. 

Q.  Have  you  seen  the  Doctor  oftentimes  since  June  9tli, 
1936?  A.  Oh,  I  see  him  quite  often,  yes,  sir. 

Q.  You  know  him  well,  do  you?  A.  Yes,  I  do. 

Q.  Your  testimony  is  to  the  effect  that  if — you  assume 
that  the  Doctor  would  have  said  something  to  you —  A.  (In¬ 
terrupting)  Yes. 

Q.  (continuing)  If  he  had  not  been  repaid?  A.  Yes. 

Mr.  Porter :  That  is  all. 

The  Examiner:  Anything  on  re-direct? 
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Re-Direct  Examination 
By  Mr.  Locklear: 

629  Q.  During  the  interim  between  June  3d,  1936  and 
March  27th,  1937,  did  you  know  of  any  rule  or  any 

law  that  required  the  money  of  the  Southwest  Broadcast¬ 
ing  Company  to  remain  on  deposit?  A.  I  did  not. 

Q.  On  March  27th,  1937,  four  of  the  stockholders,  I  be¬ 
lieve  you  testified,  put  in  $8,800.00  to  the  credit  of  the  South¬ 
west  Broadcasting  Company?  A.  That  is  right. 

Q.  Is  that  money  still  in  the  bank  to  the  credit  of  the  cor¬ 
poration?  A.  It  is. 

Q.  Do  you  know  the  pleasure  of  the  stockholders,  as  to 
whether  it  shall  remain  there  or  not?  A.  That  is  their 
desire.  It  could  stay  there  now  indefinitely  until  the  grant¬ 
ing  of  the  permit,  or  until  it  is  cancelled. 

Mr.  Locklear:  That  is  all. 

Re-Cross  Examination 

By  Mr.  Stollemverck: 

Q.  Mr.  Lawrence,  I  notice  on  this  statement  that  Mr. 
Porter  questioned  you  about,  list  of  plant  and  equipment, 
$3,000.00.  Where  is  that  plant  and  equipment? 

Mr.  Locklear:  He  testified  he  didn't  know. 

The  Examiner:  The  "witness  has  testified  that  another 
witness  would  supply  that  information. 

Mr.  Stollemverck:  I  didn’t  hear  him  answer  that  question, 
your  Honor. 

Mr.  Locklear:  I  will  call  that  witness  as  soon  as  he 

630  is  through. 

The  Examiner:  You  will  call  the  witness  to  explain 

that  ? 

Mr.  Locklear:  Yes. 

Mr.  Stollemverck:  That  is  all. 

(The  witness  was  excused.) 

The  Examiner:  Recess  for  five  minutes. 

(Whereupon  a  short  recess  was  taken,  after  which,  hear¬ 
ing  resumed,  as  follows:) 

The  Examiner:  All  right,  gentlemen: 

Mr.  Locklear:  Call  Mr.  Stetson. 
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Albert  Stetson,  a  witness  on  behalf  of  the  Applicant, 
Docket  No.  3797,  was  RECALLED  and  testified  farther  as 
follows : 

Mr.  Locklear :  I  have  no  questions  to  ask  Mr.  Stetson.  I 
am  calling  him  so  he  can  answer  Mr.  Porter’s  examination. 

The  Examiner:  All  right,  Mr.  Porter,  cross-examine. 

Re-Cross  Examination 
By  Mr.  Porter: 

Q.  Mr.  Stetson,  are  you  familiar  with  the  original  state¬ 
ment,  financial  statement  that  was  filed  ?  A.  Yes,  sir. 

Q.  That  is  the  one  that  was  filed  with  the  appli- 

631  cation?  A.  Yes,  sir. 

Q.  What  is  the  one-thousand  dollars  shown  for 
furniture  and  fixtures  in  that  statement?  A.  All  of  tin- 
items  in  that  I  can  explain  the  situation.  When  we  real 
ized  that  we  would  have  to  file  an  entirely  new  applica 
tion,  we  engaged,  I  believe  it  was  prior — our  first  applica¬ 
tion  was  filed,  and  on  the  advice  of  and  such  information 
as  we  had  received  from  Mr.  Petty,  we  filed  with  our  appli¬ 
cation  a  financial  statement  which  was  if  and  as  of  the 
date  of  securing  a  construction  permit,  and  the  statement 
that  was  filed  at  that  time  was  based  upon  the  information 
that  we  received  from  Mr.  Petty.  It  soon  became  apparent 
from  correspondence  we  had  from  Senator  Carl  Hayden, 
that  our  affairs  were  such  that  we  should  engage  a  Wash¬ 
ington  xVttornev,  and  so  we  engaged  Mr.  Fisher  and  Mr. 
Fisher  told  us  that  we  had  filed  that  first  application  wrong, 
so  then  a  new  application  was  filed  with  a  new  financial 
statement,  and  we  had  mis-interpreted  the  correspondence 
we  had  with  Mr.  Petty  to  the  effect  that  the  statement 
should  be  as  of  the  date  of  securing  the  construction  per¬ 
mit,  but  subsequent  correspondence  with  Mr.  Fisher  indi¬ 
cated  that  the  knowledge  that  we  possessed  of  the  routine 
operations  of  the  Federal  Communications  Commission 
was  quite  scant,  and  it  was  then  that  we  threw  ourselves 
under  the  office  of  Mr.  Fisher,  and  the  stockholders  of  this 
corporation  have  already  shown  that  we  made  errors 

632  along  the  way  until  such  time  as  we  gained  full  and 
complete  knowledge  of  the  steps  that  were  neces¬ 
sary  and  the  things  that  were  necessary  to  be  done  to  get 
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a  construction  permit,  and  that  is  one  of  the  errors  that 
we  made  and  that  was  prior  to  our  engaging  of  Washing¬ 
ton  counsel. 

Q.  So  that  the  statement  filed  originally  really  indicated 
what  you  thought  you  would  have  if  and  when  the  license 
was  granted?  A.  That  is  right,  and  we  sent  a  copy  of  Mr. 
Petty’s  letter  to  Mr.  Fisher  and  Mr.  Fisher  explained  he 
mis-interp reted  Mr.  Petty’s  outline  of  what  we  should  do. 

Q.  Now,  Mr.  Stetson,  are  you  familiar  with  the  facts 
that  Mr.  Lawrence  has  related,  with  reference  to  the  $10,- 
000.00  deposit  in  the  bank ;  the  conditions  under  which  that 
money  was  secured  and  when  it  was  withdrawn?  A.  I  have 
heard  the  testimony  here  about  it  and  that  is  the  first  time 
I  have  heard  a  clear  outline  of  that  detail. 

Q.  Are  you  familiar  with  the  fact  that  Mr.  Westervelt 
appeared  as  a  witness  at  the  original  hearing  in  Wash¬ 
ington?  A.  Yes,  Mr.  Westervelt — we  had  a  meeting  at 
which  1  attended  prior  to  his  departure  for  Washington, 
and  we  endeavored  at  that  time  to  prepare  our  case  as 
strongly  as  we  could,  and  Mr.  Westervelt  had  had  consid¬ 
erable  correspondence  with  Mr.  Fisher,  and  I  know 
633  after  he  arrived  in  Washington,  Mr.  Fisher  gave 
him  a  lot  of  additional  information  which  had  not 
been  possessed  by  the  company  previously.  I  know  Mr. 
Westervelt  did  the  best  he  could  to  represent  the  stockhold¬ 
ers  at  Washington  in  the  hearing. 

Q.  You  are  familiar,  are  you  not,  with  the  fact  that  there 
was  filed  Applicant’s  Exhibit  No.  2,  and  that  that  was  of- 
i  fered  in  evidence  at  the  hearing  in  Washington?  A.  I  have 
heard  that  testimony  here  today,  yes.  I  presume  that  is 
the  one  regarding  the  financial  statement  of  $10,000.00? 

Q.  Yes.  A.  Yes. 

Q.  That  was  offered  by  Mr.  Westervelt?  A.  Yes. 

Q.  Mr.  Fisher  asked  him  this  question:  “I  hand  you 
herewith  Applicant’s  Exhibit  No.  2  for  Identification,  and 
ask  you  if  that  is  the  financial  statement  that  you  have  pre¬ 
pared  showing  the  assets  and  liabilities  as  of  this  date? 
Answer.  Yes,  sir;  it  is. 

“Question.  What  does  that  show  as  actual  cash  put 
i up?  Answer.  $10,000.00.  Question.  And  the  stock  sub¬ 
scription?  Answer.  Altogether,  $12,000.00  in  stock  sub¬ 
scription.  Question.  Are  the  only  liabilities  at  this  time, 
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actual  stock  issued  ?  Answer.  Yes,  sir.  Question.  Has 
that  stock  been  issued  to  each  one  of  the  stockhold- 

634  ers?  Answer,  Yes,  sir.” 

The  Examiner  then  asked  a  question.  “You 
mean  $10,000.00  worth  of  it  has  been  issued? 

The  Witness  (Mr.  Westervelt).  Yes,  sir.” 

Now,  the  only  stock  that  had  been  issued,  as  I  understand 
the  testimony  this  morning,  was  two  shares  to  each  of  the 
six  incorporators  in  return  for  original  payments  of  about 
$200.00  each,  or  thereabouts,  isn’t  that  what  you  testified? 
A.  Yes.  I  faintlv  recall  a  meeting  that  we  had  before  the 
trip  to  Washington,  at  which  time  each  one  of  us  signed 
notes  to  the  corporation,  and  I  recall  Mr.  Westervelt  drew 
certificates  of  stock  payable  to  the  stockholders.  They  were 
not  removed  from  the  book.  And  I  recall  I  was  not  pres¬ 
ent  at  two  or  three  meetings  after  Mr.  Westervelt  returned 
from  Washington,  but  I  do  recall  a  meeting  he  held  prior 
to  the  time  he  returned,  at  which,  the  board  meeting,  we 
discussed  the  case  that  if  stock  was  drawn  in  the  book  as 
issued,  they  would  all  have  to  be  paid — there  would  have 
to  be  paid  a  large  amount  in  Revenue  Stamps  and  other  red 
tape,  and  it  was  decided  that  the  stock  should  be  held  in 
the  Treasure,  because  in  the  final  analvsis  the  Southwest 
Broadcasting  Company  was  in  the  radio  business  and  we 
figured  we  were  not  in  the  radio  business  until  we  were 
given  the  construction  permit,  and  we  were  anxious  not  to 
dissipate  a  lot  of  our  assets  with  a  lot  of  corporation  red 
tape  until  we  knew  we  were  going  to  get  the  con- 

635  struction  permit,  and  I  don’t  recall  whether  the  stock 
certificates  were  removed  from  the  book  and  then 

later  placed  back  in  the  treasury,  or  just  how  it  was  han¬ 
dled,  but  I  know  we  were  natuarlly  trying  to  avoid  expend¬ 
ing  a  whole  lot  of  money  for  such  things  as  issuance  of 
stock  and  other  purposes,  and  this  was  on  the  counsel  of 
Mr.  Westervelt,  until  such  time  that  we  knew  we  had  the 
construction  permit.  In  other  words,  our  business  was  for 
owning  and  operating  a  radio  station,  and  we  didn’t  want 
to  throw  a  lot  of  money  away  along  the  line. 

Q.  Now,  on  June  5th,  1936,  the  facts  show  that  you  had 
each  given  the  corporation  your  notes  for  $2,000.00?  A. 
That  is  right ;  that  is  right. 
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Q.  Where  is  that  stock  book;  have  you  got  it  here?  A.  I 
think — 

Mr.  Locklear:  (Interrupting)  We  have  it. 

The  witness :  I  think  Mr.  Harmon  has  it. 

The  Examiner:  Mr.  Stetson,  vour  counsel  has  kindlv 
furnished  the  stock  book. 

The  witness :  Yes. 

By  Mr.  Porter: 

Q.  I  will  ask  you  to  look  at  it  and  see  if  you  can  refresh 
your  memory  as  to  just  what  occurred  there.  Apparently 
here  are  six  certificates,  each  in  the  amount  of  18  shares 
and  each  dated  May  28th,  1936,  and  each  of  them  signed 
by  you.  Is  that  your  signature?  A.  Yes,  that  is 

636  my  signature. 

Q.  This  stock  book;  that  is,  the  stubs  attached  to 
each  of  those  certificates,  indicates  that  the  shares  were 
issued  to  C.  D.  Rhodes,  Albert  Stetson,  R.  V.  Westervelt, 
C.  E.  Lawrence,  R.  L.  Webb  and  G.  Norman  Hoffman.  A. 
That  is  right. 

Q.  May  28th,  1936,  is  that  right?  A.  That  is  right. 

Q.  That  date,  May  28th,  1936,  was  the  month  prior  to  the 
hearing?  A.  That  must  have  been  the  board  meeting;  the 
board  and  stockholders’  meeting  prior  to  the  hearing  in 
Washington. 

Q.  Do  you  recall  whether  or  not  the  certificates  were 
taken  from  the  book  and  issued  to  these  various  stockhold¬ 
ers?  A.  Thev  were  never  delivered  to  us. 

The  Examiner:  They  were  issued  but  not  delivered;  re¬ 
tained  by  the  corporation  ? 

A.  That  is  right,  and  the  main  reason  for  that  was  the 
expense  that  would  be  connected  with  the  issuance  of  the 
stock  merely  on  the  hypothesis  we  would  secure  the  con¬ 
struction  permit. 

By  Mr.  Porter: 

Q.  Here,  they  were  all  written  up  and  signed  but  not  de¬ 
livered?  A.  Written  and  signed  but  not  delivered. 

637  They  are  not  even  folded,  I  don’t  believe. 

Q.  You  say  they  would  have  been  expensive  to 
deliver?  A.  When  Mr.  Westervelt  counseled  us,  we  had 
spent  a  lot  of  money,  I  think  we  had  spent  over  two-thou- 


W.  P.  STUART  vs.  FED.  COMMUNICATIONS  COMMISSION.  345 


sand  dollars  endeavoring  to  buy  out  the  old  station  or  in 
the  application  for  a  new  station  approved,  and  Mr.  West- 
tervelt’s  counsel  on  it  was,  we  would  have  to  attach  Rev¬ 
enue  Stamps  if  the  stock  was  issued  and  delivered,  I’d  day, 
considering  it  was  perfectly  legal  and  ethical  to  hold  the 
stocks  in  the  treasury  of  the  corporation  un-issued,  though 
drawn. 

The  Examiner:  You  mean,  un-delivered?  A.  That  is 
right,  un-delivered. 

By  Mr.  Porter: 

Q.  On  May  28th,  1936,  at  the  time  those  certificates  were 
written  out  but  not  delivered,  the  corporation  had  a  note 
from  each  of  you?  A.  That  is  right. 

Q.  For  $2,000.00?  A.  That  is  right. 

Q.  And  that  was  the  condition  that  obtained  at  the  orig¬ 
inal  hearing  June  5th?  A.  Yes,  and  then  I  believe  when 
Mr.  Westervelt  arrived  in  Washington,  undoubtedly  our 
Washington  counsel  advised  him  that  rather  than  having 
notes  of  $2,000.00,  that  he  should  have  money  in  the  bank; 

that  it  would  make  a  better  showing  and  would 
638  strengthen  our  case,  and  I  believe  that  must  have 
been  the  reason  for  Mr.  Westervelt ’s  wire  to  put 
money  in  the  bank. 

Q.  As  a  matter  of  fact,  on  June  5th,  1936,  the  corpora¬ 
tion  had  six  notes  from  the  incorporators  in  the  amount  of 
$2,000.00  each?  A.  I  believe  it  was  from  five  incorporators. 
I  don’t  believe  Mr.  Westervelt  was  asked  for  a  note. 

A  spectator:  Yes,  he  was. 

The  Witness:  Was  he?  Yes,  he  gave  a  note  too,  then. 
I  don’t  recall  that  detail. 

Mr.  Porter:  And  in  addition  to  that  you  had  obtained 
this  $10,000.00  from  Dr.  Boville  ?  A.  That  was  subsequent 
to  the  departure  of  Mr.  Westervelt  to  Washington. 

Q.  I  am  talking  about  the  condition  that  prevailed  on 
June  5th,  1936?  A.  Yes. 

Q.  The  condition  you  told  me  of,  that  Mr.  Westervelt 
told  the  Examiner  about  in  his  testimony  here?  A.  Yes. 

Q.  Mr.  Fisher  asked  him:  “I  notice  you  have  capital 
stock  issued,  $12,000.00.  I  think  his  Honor  asked  you 
whether  only  $10,000.00  has  been  issued.  That  amount  lias 
been  paid  for?  Answer.  That  amount  has  been  paid  for. 
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Question.  The  other  two  thousand  dollars,  whose  stock  is 
that?  Answer.  That  is  mine.” 

Now,  was  there  some  additional  stock  to  be  issued 

639  to  Mr.  Westervelt?  A.  Well,  I  can’t  answer  that. 
I  know  Mr.  Westervelt,  upon  his  return  from  Wash¬ 
ington,  had  a  meeting  at  which  I  was  present,  which  was 
not  immediately  on  his  return,  and  told  us  of  several  things 
that  had  to  be  put  in  order  and  as  far  as  the  corporation 
ivvas  concerned,  and  steps  were  taken  to  do  that.  Now,  I  am 
not  sure  regarding  the  exact  question  you  arc  asking  re¬ 
garding  Mr.  Westervelt  putting  up  $2,000.00, 1  am  not  sure 
regarding  that.  I  was  not  in  Prescott  at  the  time  he  re¬ 
turned. 

Q.  I  wonder  if  this  would  refresh  your  memory  there  by 
going  a  little  further  into  the  record:  Question.  The  other 
two-thousand  dollars,  whose  stock  is  that?”  That  is  the 
difference  now  between  the  $12,000.00  that  Mr.  Westervelt 
said  had  been  issued  and  the  $10,000.00  cash  item  shown  on 
the  statement.  A.  Yes. 

Q.  That  the  Examiner  inquired  about?  A.  Yes. 

Q.  Mr.  Westervelt  said — the  other  two — thousand,  whose 
stock  is  that?  Tie  answered:  “That  is  mine.  Question. 
What  is  the  plan  with  reference  to  that?  Answer.  T  am  tak¬ 
ing  care  of  all  expenses  as  to  this  application,  and  so  forth. 
'When  I  render  them  the  statement  I  will  pay  the  differ¬ 
ence  and  will  get  my  stock.”  Now,  apparently,  he  had  not 
been  issued  any  stock  according  to  that?  A.  I  be- 

640  lieve  he  had  been  issued  two  shares  the  same  as  the 
rest  of  us. 

Q.  He  had  not  been  issued  eighteen?  A.  No.  Appar¬ 
ently  his  name  did  not  appear. 

The  Examiner:  At  any  rate,  he  had  not  been  delivered — 

A.  (Interrupting)  That  is  right. 

By  Mr.  Porter: 

Q.  And  his  certificate  for  eighteen  is  among  the  six  that 
you  just  referred  to  in  the  stock  book?  A.  I  believe  we 
wrote  his  name  on  one  of  those  certificates  of  stock,  yes. 

Q.  Written  out  on  the  same  day?  A.  That  is  right. 

Q.  But  not  delivered  along  with  the  rest  of  them?  A. 
That  is  right. 
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Q.  Now,  the  total  stock  subscriptions  amounted  to  what, 
a  stock  subscription  of  22  shares  for  each  of  five  or  six  in¬ 
corporators? 

The  Examiner:  At  this  time,  Mr.  Porter? 

Mr.  Porter:  At  the  time  of  June  5th,  1936? 

The  witness:  No.  I  believe  that  the  amount  there  was 
18  shares.  That  would  make  a  total  with  the  two  that  had 
been  issued,  would  be  a  total  of  20  shares,  and  then  it  was 
subsequently — 

The  Examiner:  (Interrupting)  That  was  issued  to  each 
of  the  six  stockholders?  A.  Yes. 

641  The  Examiner:  $12,000.00. 

Bv  Mr.  Porter: 

Q.  And  that  would  make  up  the  $12,000.00?  A.  Yes,  $2,- 
000.00  each  to  six  men. 

Q.  Don’t  you  thing  a  plain  inference  from  Mr.  Wcster- 
velt’s  testimony  as  I  have  read  it  to  vou  is,  that  there  had 
been  issued  $10,000.00  worth  of  stock  and  that  had  been 
paid  for  in  cash?  A.  It  would  seem  that  way,  yes,  from 
the  testimony  that  has  been  brought  up  here. 

Mr.  Porter:  That  is  all. 

By  Mr.  Stollenwerck : 

Q.  Mr.  Stetson,  I  notice  here  the  item  I  believe  Mr.  Por¬ 
ter  referred  to,  but  1  didn’t  understand  your  answer  in 
regard  to  it;  this  equipment  in  your  statement,  $3,000.00 
for  equipment?  A.  1  believe  I  answered  that  question. 

Q.  Well,  pardon  me,  I  didn’t  hear  the  answer. 

Mr.  Locklear:  I  think  the  witness  stated  that  that  was 
the  statement  of  what  the  corporation  expected  to  own  at 
the  time  the  permit  was  granted,  from  the  construction  of 
the  station,  that  they  mis-interpreted  the  instruction  from 
the — 

Mr.  Stollenwerck:  Thank  you  for  the  statement.  T  did 
not  hear  his  answer  to  it  and  I  want  to  ask  him  a  question 
or  two  about  it. 

The  witness:  Yes. 

Q.  Where  was  that  plant  and  equipment  located?  A. 
the  old  radio  station. 

642  The  Examiner:  Not  that  vou  referred  to  in  your 
statement? 
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The  witness:  It  was  not  in  existence, 
i  Mr.  Stollenwerek :  That  was  not  in  existence;  this  $3,- 
000.00  plant  and  equipment  item  was  not  in  existence?  A. 
My  testimony  was,  that  Mr.  Petty  had  addressed  a  letter 
in  reply  to  an  inquiry  on  our  part,  he  addressed  a  letter 
to  us  that  we  should  prepare  a  financial  statement — 

Q.  (Interrupting)  Pardon  me. 

The  Examiner:  Let  him  finish. 

The  witness:  We  were  to  file  an  application — a  financial 
statement  with  the  application,  and  that  the  financial  state¬ 
ment  was  to  he  as  of  the  date  of  the  issuance  of  the  con¬ 
struction  permit,  not  as  of  the  date  of  the  making,  and  we 
made  up  a  statement  which,  in  our  opinion  at  that  time — we 
subsequently  found  out  it  was  not  right,  but  which,  at  that 
time,  we  felt  was  sufficient  to  construct  a  radio  station,  and 
’  Senator  Carl  Hayden  was  sent  a  copy  of  the  letter  and  Mr. 
Westervelt  subsequently  received  a  letter  from  Senator 
Carl  Hayden,  stating  he  had  called  at  the  office  of  the  Fed¬ 
eral  Communications  Commission,  and  in  his  opinion  we 
had  better  hire  Washington  counsel,  because  our  applica¬ 
tion  was  not  in  good  shape,  and  then  we  engaged  Mr.  Ben 
Fisher  and  Mr.  Fisher  showed  us  the  error  of  that  orig¬ 
inal  statement. 

By  Mr.  Stollenwerek: 

643  Q.  I  understand  that,  Mr.  Stetson,  but  in  your 
original  statement  there  was  an  item  of  plant  and 
equipment  of  $3,000.00?  A.  That  is  right. 

Q.  Do  you  know  how  that  was  arrived  at?  A.  Yes,  be¬ 
cause  we  felt  at  that  time  that  $3,000.00  would  be  enough 
for  plant  and  equipment. 

Q.  Well,  did  you  have  any  specific  equipment  in  mind  to 
identify  that  with  any  particular —  A.  (Interrupting)  No. 
We  knew  that  the  equipment  of  the  old  KPJM  was  junk, 
and  we  knew  that  the  equipment,  in  the  opinion  of  Mr.  Wil¬ 
burn  and  in  the  opinion  of  Mr.  Frank  Brown,  was  probably 
worth  not  over  four  or  five-hundred  dollars. 

Q.  You  say  the  equipment  of  KPJM  was  not  worth  over 
four  or  five-hundred  dollars?  A.  That  is  true,  it  wasn’t 
worth  over  four  or  five-hundred  dollars,  and  they  said  not 
for  the  purpose  of  a  radio  station,  but  more  for  the  purpose 
of  selling  it  to  amateur  radio  operators. 
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Q.  Isn’t  it  a  fact  that  the  Prescott  Industrial  Finance 
Company  have  a  mortgage  on  that  equipment  for  $3,000.00 ? 
A.  I  believe  they  have  a  mortgage  for  a  much  larger 
amount  than  that. 

Q.  And  you  say  the  value  of  that  stock  was  only  $500.00  ? 
A.  The  value  of  what? 

Q.  Didn’t  you  state  it  was  only  $500.00?  A.  Equip- 

644  ment  ? 

Q.  Yes,  sir.  A.  We  consider  that  that  would  be 

high. 

Q.  Well  now,  Mr.  Stetson,  I  notice  in  your  stock  book 
here  two  cancelled  certificates  issued  to  the  Prescott  Indus¬ 
trial  Finance  Company,  each  one  for  30  shares  of  stock? 
A.  That  is  right. 

Q.  And  were  cancelled  on  May  28th,  the  day  the  stock 
certificates  were  issued  to  the  respective  stockholders, 
about  a  week  before  that  hearing  in  Washington?  A.  That 
is  right. 

Q.  Can  you  explain  how  it  happened  that  those  certifi¬ 
cates  were  issued  to  the  Prescott  Industrial  Finance  Com¬ 
pany?  A.  Yes.  Originally,  we  agreed  to  purchase  KPJM 
for  $3,000.00,  and  we  realized  that  when  we  purchased  it 
for  $3,000.00,  we  would  have  to  replace  all  of  the  equip¬ 
ment  and  would  have  to  build  a  new  station,  and  the  agree¬ 
ment  of  Scott  and  Sturm  and  J.  Andrew  West,  represent¬ 
ing  the  first  mortgage  holder  was,  that  they  would  deliver 
all  of  the  equipment  in  the  station,  furniture  and  fixtures 
and  everything,  and  secure  a  voluntary  assignment  of  the 
license  to  the  Southwest  Broadcasting  Company,  and  sev¬ 
eral  times  it  was  felt  that  such  a  move  was  going  to  be 
completed,  and  if  it  had  ever  been  completed  we  would  have 
been  obligated  to  pay  the  Prescott  Industrial  Fi- 

645  nance  Company  $3,000.00  regardless  of  the  value  of 
the  equipment. 

Q.  And  you  issued  those  certificates  of  stock  with  that 
in  mind?  A.  It  was  drawn  but  never  issued.  It  was  can¬ 
celled. 

The  Examiner:  You  mean,  it  was  never  delivered?  A. 
Never  taken  out  of  the  book,  I  believe. 

Q.  I  notice  this  certificate  was  dated  May  28th,  the  same 
date  the  other  certificates  are  dated?  A.  Yes.  At  that 
meeting  it  was  decided  we  had  a  moral  obligation  to  the 
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Prescott  Industrial  Finance  Company,  there  was  a  moral 
obligation  because  the  Manager  of  the  Prescott  Industrial 
Finance  Company  had  made  a  streuous  effort  to  secure 
the  approval  of  the  Federal  Communications  Commission, 
or  a  new  application,  and  it  was  a  moral  obligation,  and 
we  realized  the  actual  assets  were  probably  not  over  $500.00, 
and  then  at  a  subsequent  board  meeting  we  felt  we  should 
hold  up  the  issuance  of  any  kind  of  compensation  to  the 
Prescott  Industrial  Finance  Corporation  as  the  first  mort¬ 
gage  holder,  until  such  time  as  we  actually  got  a  construc¬ 
tion  permit,  so  we  decided  on  the  cancelling  of  the  issuance 
of  stock  or  cash,  or  anything  else  to  the  Prescott  Finance 
Corporation,  and  that  obligation  of  $3,000.00  did  not  exist. 

Q.  How  long  was  that  certificate  of  stock  issued 

646  and  not  delivered  on  your  book  before  it  was  can¬ 
celled?  A.  I  can’t  answer  that,  but  I  am  sure  there 

could  not  have  been  a  period — I  believe  it  was  after  Mr. 
Westervelt  returned  from  Washington  that  it  was  can¬ 
celled. 

Q.  Now,  Mr.  Stetson,  I  have  here  your  stock  book,  cer¬ 
tificate  No.  13,  a  certificate  of  stock  issued  to  the  Prescott 
Industrial  Finance  Company  for  30  shares  on  the  28th  of 
May,  1936,  and  across  it,  in  green  ink,  is  written,  “Can¬ 
celled  May  28th,  1936”,  signed  R.  V.  Westervelt.  What  is 
the  significance  of  that,  issuing  it  and  cancelling  it  the  same 
day?  A.  Well,  it  must  have  been  that  we  decided  at  the 
meeting  to  issue  it  and  then  later  decided  to  cancel  it.  I 
know  we  had  quite  an  extended  meeting  as  to  that  obliga¬ 
tion  toward  the  Prescott  Industrial  Finance  Corporation. 

Q.  So  this  so-called  moral  obligation  was  evidenced  by 
the  issuance  of  the  certificate  of  stock,  and  then  vou  re- 
considered  it?  A.  And  there  is  still  feeling  on  our  part 
that  there  is  a  moral  obligation,  but  since  neither  Scott 
and  Sturm,  holders  of  the  license,  or  J.  Andrew  West,  rep¬ 
resenting  the  Prescott  Finance  Corporation,  who  were  the 
mortgage  holder,  since  neither  one  of  them  were  either  di¬ 
rectly  or  indirectly  acting  or  getting  the  affairs  in  shape 

i  and  were  unable  to  get  any  value  to  us,  we  felt  there 

647  was  some  question  as  to  what  their  obligation  was 
to  us.  However,  we  did  have  some  verbal  conver¬ 
sations  with  Mr.  West  and  it  was  always  understood  that 
possibly  there  was  some  salvage  value  on  the  old  radio 


W.  p.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  351 


equipment,  and  it  was  either  up  to  Mr.  West  or  factions  we 
might  engage  to  figure  out  whether  we  could  sell  it  and 
get  rid  of  it. 

Q.  That  issue  of  30  shares  of  stock  represented  $3,000.00, 
did  it  not?  A.  That  is  right. 

Q.  And  that  was  on  the  28th  dav  of  May  that  the  stock 
certificate  was  completed  and  signed,  and  remaining  in  the 
stock  book  was  cancelled  the  same  date  as  we  see  there. 
Now,  I  notice  here  this  item  of  plant  equipment,  $3,000.00, 
in  your  financial  statement  prepared  before  that  time,  and, 
naturally,  I  can’t  fail  to  see  that  there  may  be  some  con¬ 
nection —  A.  (Interrupting)  Well,  T  resent  it,  because 
there  is  no  connection. 

Q.  There  is  no  connection?  A.  There  is  no  connection. 
We  knew  right  at  the  first  of  it  that  we  would  have  to  put 
in  new  equipment,  and  the  fact  that  the  amount  seems  to 
be  the  same  by  inference  on  your  part,  T  resent  it,  because 
at  the  meeting  of  the  stockholders  and  others,  we  knew  at 
all  times  that  the  equipment  would  have  to  be  completely 
replaced. 

Q.  I  understand,  Mr.  Stetson.  I  am  simply  trv- 
648  ing  to  see  the  facts.  I  am  not  impugning  anything 
wrong,  but  it  would  seem  significant  that  the  plant 
and  equipment,  with  a  $3,000.00  valuation  on  the  statement 
sent  to  the  Commission  and  which  corresponded  with  the 
30  share  issue  of  stock,  might  have  been  associated  in  some 
way?  A.  You  can  draw  vour  own  conclusions,  but  T  know 
what  it  was.  There  was  a  lot  of  furniture  and  fixtures  and 
a  lot  of  other  things  that  were  involved  aside  from  the 
equipment.  Furthermore,  the  Southwest  Broadcasting 
Company  has  always  maintained  they  would  have  RCA 
equipment;  new  RCA  equipment. 

Mr.  Stollenwerck :  I  think  you  have  answered  my  ques¬ 
tion.  I  think  that  is  all  I  have. 

The  Examiner:  Anything  on  re-direct? 

Re-direct  Examination 
Bv  Mr.  Locklear: 

Q.  Have  negotiations  been  advocated  with  the  RCA  Com¬ 
pany  for  the  purchase  of  equipment?  A.  Well,  we  visited 
with  the  representative  of  the  RCA,  with  whom  we  placed 
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a  tentative  order.  He  wanted  to  enter  into  a  contract  with 
us,  and  we  told  him  we  did  not  have  a  construction  permit 
and  we  could  not  enter  into  any  contract  until  we  got  a  con¬ 
struction  permit.  We  told  him  we  were  interested  in  RCA 
equipment,  and  we  told  him  when  we  got  a  construction 
permit  we  would  like  to  talk  to  him,  and  I  believe  he  wrote 
a  letter  subsequently  to  Mr.  Lawrence,  and  there  was  some 
correspondence  between  Mr.  Lawrence  and  Mr.  Bills, 

649  of  the  RCA. 

Q.  Is  it  the  intention  of  the  company  to  install  new 
RCA  equipment?  A.  Yes.  We  looked  into  it  thoroughly 
and  we  felt  there  were  three  or  four  good  equipment  com¬ 
panies,  but  we  were  inclined  to  favor  the  RCA  after  talking 
to  representatives  of  the  company. 

!  Mr.  Porter:  I  would  like  to  interrupt  right  there. 

The  witness:  Yes. 

By  Mr.  Porter: 

Q.  You  have  described  RCA  equipment  and  the  others 
here?  A.  Yes.  Of  course,  we  are  not  in  a  position  to  buy 
unless  we  have  a  construction  permit, 
i  Q.  Well,  if  you  are  granted  a  construction  permit,  you 
will  purchase  RCA  equipment  or  some  other  equipment  as 
meets  the  requirements  of  the  Commission?  A.  Absolutely. 

Q.  Both  as  to  transmitting  equipment  and  antenna?  A. 
Yes,  and  Mr.  Brown,  whom  we  have  looked  to  for  some 
technical  advice,  told  me  he  would  not  even  be  connected 
with  the  company  that  would  operate  with  the  equipment 
that  is  in  the  old  radio  station. 

The  Examiner:  Anything  further,  gentlemen? 

Mr.  Locklear:  Nothing  further, 
i  The  Examiner:  You  may  be  excused.  Call  your 

650  next  witness. 

(The  witness  was  excused.) 

Mr.  Locklear:  Mr.  Harmon. 

i  Claude  Harmon,  a  witness  called  on  behalf  of  the  Appli¬ 
cant,  Docket  No.  3797,  having  been  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows: 
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Direct  Examination 
By  Mr.  Locklear: 

Q.  Will  you  state  your  name,  please?  A.  Claude  Har¬ 
mon. 

Q.  Where  do  you  live,  Mr.  Harmon?  A.  Prescott. 

Q.  What  is  your  business  or  occupation?  A.  Public  Ac¬ 
countant. 

Q.  Are  you  a  certified  public  accountant?  A.  Yes,  sir. 

Q.  Have  been  for  how  long?  A.  Five  years. 

Q.  Are  you  the  accountant  and  auditor  for  the  South¬ 
west  Broadcasting  Company?  A.  Yes,  sir. 

Q.  Did  you  prepare  the  individual  financial  statements 
of  the  stockholders  of  the  Broadcasting  Company,  which 
have  been  introduced  in  evidence  here  today?  A.  Yes,  sir. 

Q.  Are  you  familiar  with  their  contents?  A.  Yes,  sir. 

The  Examiner:  Please  speak  out  loud. 

651  By  Mr.  Locklear: 

Q.  What  is  the  aggregate  net  worth  of  the  stockholders 
of  the  Southwest  Broadcasting  Company,  as  shown  by  the 
statements  which  you  prepared?  A.  I  will  need  to  refresh 
my  memory  on  it. 

The  Examiner:  You  may  do  that. 

The  Witness:  I  should  say  approximately  $110,000.00. 

By  Mr.  Locklear: 

Q.  By  that  you  mean,  the  aggregate  assets  over  and 
above  the  liabilities  of  these  stockholders  is  $110,000.00; 
A.  Yes,  sir. 

Q.  As  auditor  for  the  Southwest  Broadcasting  Com¬ 
pany,  have  you  lately  prepared  a  balance  sheet  for  that 
company?  A.  Yes,  sir. 

Q.  I  hand  you  Applicant’s  Exhibit  “H”  for  Identifica¬ 
tion,  and  I  ask  you  if  you  know  what  that  is?  A.  Yes,  sir. 

Q.  What  is  it?  A.  Balance  sheet  dated  June  30th,  1937, 
Southwest  Broadcasting  Company. 

Q.  Does  that  portray  a  true  financial  condition  of  the 
Southwest  Broadcasting  Company  as  of  June  30th,  1937? 

A.  In  my  opinion,  it  does. 

652  Mr.  Locklear:  We  offer  it. 

Mr.  Porter:  No  objection. 
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Mr.  Stollenwerck :  No  objection. 

The  Examiner :  It  may  be  admitted. 

(Applicant’s  Exhibit  “H”,  received  in  evidence.) 

Bv  Mr.  Locklear: 

* 

Q.  According  to  this  balance  sheet,  Mr.  Harmon,  what 
are  the  total  assets  over  the  liabilities  of  the  Southwest 
Broadcasting  Company  as  of  this  date?  A.  $7,601.31. 

Q.  Now,  that  is  represented  by  what?  A.  Represented 
by  $8,800.00  cash,  accounts  receivable,  $25.00;  equipment  at 
$245.00;  incorporating  expense,  $302.64;  contingent  ex¬ 
pense  in  connection  with  Prescott  Industrial  Finance  Cor¬ 
poration,  $559.29,  less  accounts  payable  of  $245.00;  ac¬ 
counts  payable  of  $846.80,  due  stockholders,  $1,238.82, 
and  the  surplus,  deficit  of  $2,398.69  net,  and  subscription 
to  capital  stock  of  $8,800.00. 

Q.  Do  you  know  the  amount  of  cash  in  the  bank  at  this 
time?  A.  Yes,  sir. 

Q.  How  much  is  that?  A.  $8,800.00. 

Mr.  Locklear:  You  mav  examine. 

Cross  Examination 

By  Mr.  Stollenwerck: 

Q.  Mr.  Harmon,  I  notice  here  an  item  “Contingent  Ex¬ 
pense,  Subject  to  adjustment  pending  settlement 
653  with  Prescott  Industrial  Finance  Corporation, 
$559.29”.  Do  you  know  the  conditions  of  that  ob¬ 
ligation?  A.  I’d  like  to  explain  it  in  detail,  if  you  don’t 
mind.  I  mean  without  answering  the  question — I  mean,  di¬ 
rectly  by  yes  or  no. 

Q.  Yes,  sir. 

The  Examiner:  You  may  explain. 

The  witness:  The  transactions  between  the  Prescott  In¬ 
dustrial  Finance  Corporation  and  this  Southwest  Broad¬ 
casting  Company  were  quite  complicated,  and  I  think  it  is 
generally  understood  that  there  is  yet  a  moral  obligation 
in  connection  with  what  the  Prescott  Industrial  Finance 
Corporation  has  done  for  the  Southwest  Broadcasting 
Company,  and  as  my  certificate  states  at  the  foot  of  this 
statement,  that  these  accounts  which — which  are  mentioned 
c^s  Prescott  Industrial  Finance  Corporation  accounts,  are 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  355 

kept  on  the  balance  sheet  solely  to  bring  to  the  attention  of 
the  directors  that  there  has  not  yet  been  a  settlement.  It  is 
purely  a  legal  question  as  to  whether  or  not  there  is  any¬ 
thing  due,  but  the  facts  are  that  the  Prescott  Industrial 
Finance  Corporation  did  advance  $2S7.51  in  cash  on  the 
liability  side,  and  it  is  also  true  that  this  company  paid  out 
$559.29,  which  might  be  charged  to  the  Prescott  Industrial 
Finance  Corporation.  I  have  so  considered  it. 

By  Mr.  Stollenwerck : 

654  Q.  That  was  in  connection  with  the  operations  of 
the  Southwest  Broadcasting  Company  with  KPJM? 

A.  Yes,  sir;  during  that  period  of  time. 

Q.  Do  you  know  what  period  of  time  that  covered?  A. 
I  might  say  that  my  first  work  for  this  company  was  to 
attempt  to  bring  together  all  of  the  transactions  they  had 
up  to  December  7th,  1936,  and  the  books  were  poorly  kept 
up  until  that  time  in  my  opinion  at  least.  The  records  were 
there,  but  they  had  not  been  drawn  together,  so  we  did  the 
best  we  could,  and  it  was  my  understanding  that  all  of  the 
cash  that  this  company  advanced,  plus  whatever  accounts 
payable  might  have  been  contracted  at  the  old  radio  sta¬ 
tion,  was  in  the  nature  of  an  advance  to  the  old  station.  I 
considered  it  of  no  value  and  wrote  the  whole  thing  off  to 
surplus,  because  I  did  not  consider  the  old  company  was 
worth  anything  as  my  certificate  will  state  at  the  bottom. 

Q.  Let  me  understand  you:  There  were  certain  expendi¬ 
tures  made  by  the  Southwest  Company  in  connection  with 
the  old  station  ?  A.  Yes,  sir. 

Q.  That  you  speak  of,  the  moral  obligation?  A.  Yes,  sir. 
Q.  Well,  why  was  there  a  balance  then  in  favor  of  the 
Southwest  Company?  A.  You  mean — you  are  speaking  now 
of  this  $559.00? 

Q.  Yes,  the  obligation.  You  speak  of  the  moral 

655  obligation  to  the  old  station?  A.  I  said  in  my  opin¬ 
ion  the  members  of  the  board  of  directors  of  the 

Southwest  Company  feel  very  kindly  towards  Mr.  West, 
because  he  has  done  all  he  could  to  help,  and  what  they  in¬ 
tend  to  do  or  what  he  intends  to  do,  I  am  not  sure.  I  used 
my  judgment  in  the  preparation  of  this  statement — 

Q.  (Interrupting)  Just  a  moment.  Is  Mr.  West  the  offi¬ 
cial  of  the  Prescott  Industrial  Finance  Company?  A.  Yes, 
sir. 
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Q.  I  see.  A.  And  my  opinion  was,  that  we  should  claim 

from  Mr.  West  of  the  money  advanced,  $599.29,  and  that 

we  should  set  up  as  contingent  liability  to  off-set  that,  the 

same  amount,  and  in  addition  to  that  we  should  pay  him 

$287.51,  which  was  actual  cash  advanced  to  this  company. 

Q.  Now,  Mi*.  Harmon,  in  arriving  at  these  figures,  did 

you  have  access  to  the  books  of  KPJM?  A.  No,  sir.  These 

records  came  entirelv  from  the  records  of  the  Southwest 

•> 

Broadcasting  Company. 

Q.  You  don’t  know  whether  there  is  a  corresponding  en¬ 
try  on  the  old  station  books?  A.  No,  sir;  I  do  not. 

Q.  Does  your  statement  reflect  any  explanation  of  this 
issuance  of  that  stock  certificate  of  $3,000.00  which  was 
not —  A.  (Interrupting)  No,  sir.  I  considered  that 

656  after  investigating  it  thoroughly  and  discussing  it 
with  the  board  of  directors,  that  it  was  never  in¬ 
tended  to  be  delivered,  and  for  that  reason  I  .just  wiped 
both  sides  of  it  out. 

Q.  Do  you  know  why  this  stock  certificate  was  issued 
Mav  28th  and  cancelled  the  same  dav?  A.  No,  sir. 

Q.  You  had  nothing  to  do  with  that?  A.  No,  sir. 

Q.  Do  you  know  how  the  item  was  arrived  at  that  relates 
to  the  Southwest  Broadcasting  Company  to  the  Industrial 
Finance  Company  ?  A.  It  was  the  net  result  of  a  series  of 
transactions,  debits  and  credits. 

Q.  Debits  and  credits?  A.  Yes,  sir. 

Q.  Over  what  period  of  time,  several  months?  A.  I  am 
not  certain  as  to  that  detail. 

Q.  From  what  source  did  you  get  that  information?  A. 
From  the  deposits  and  checks  drawn,  cash  paid  out  and 
items  of  that  character. 

I  Q.  On  behalf  of  the  old  station?  A.  And  I  guess — by  the 
way,  I  checked  with  Mr.  West.  As  a  matter  of  fact,  I  have 
•  in  my  files,  I  believe,  a  statement  from  Mr.  West  of  his 
transactions  from  his  point  of  view. 

Q.  And  you  were  reconciled?  A.  To  these — 

,  Q.  (Interrupting)  To  the  both — two  sides?  A.  Yes,  sir. 

Q.  Mr.  West,  representing  the  Prescott  Industrial 

657  Finance  Company,  and  on  the  other  hand,  the  books 
of  the  Southwest  Company?  A.  Yes,  sir. 

Q.  You  didn’t  have  actual  access  to  these  books,  but  sim¬ 
ply  told  by  Mr.  West  what  was  there?  A.  Yes,  sir. 
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Q.  You  received  your  information  from  him?  A.  Yes, 
sir. 

Q.  Mr.  Harmon,  are  you  familiar  with  the  item  of  the 
deposit  of  $10,000.00  in  the  Valley  National  Bank?  A.  No, 
sir.  I  have  traced  it  through  the  bank.  As  a  matter  of 
fact,  I  had  the  bank  statement  to  look  at.  I  saw  the  date 
it  was  deposited  and  the  date  it  was  withdrawn. 

Q.  That  is  the  extent  of  your  knowledge?  A.  That  is  the 
extent  of  my  knowledge,  yes,  sir. 

Mr.  Stollenwerck :  That  is  all,  Mr.  Harmon.  Thank  you. 

The  Examiner:  Mr.  Porter: 

By  Mr.  Porter:  That  is  all.  No  cross. 

Mr.  Locklear:  Just  one  or  two. 

Re-direct  Examination 
Bv  Mr.  Locklear : 

Q.  You  keep  the  accounts  for  the  business  enterprises  of 
Mr.  C.  E.  Lawrence?  A.  Yes,  sir.  I  don’t  keep  the  books, 
no,  sir. 

658  Q.  You  make  an  audit,  a  seasonal  audit  of  his  busi¬ 
ness?  A.  I  make  a  semi-audit  from  time  to  time. 

Q.  Take  care  of  his  income  tax  report?  A.  Yes,  sir. 

Q.  How  about  Mr.  Roxie  Webb’s  enterprises?  A.  Yes, 
quite  similar. 

Q.  How  about  Mr.  Hoffman,  and  the  business  enterprise 
he  is  in?  A.  Yes,  sir;  quite  similar. 

Q.  From  your  observation  of  their  accounts  and  the 
audits  you  made  of  their  business,  would  you  say  they  were 
successful  business  men  ?  A.  I  would  say  so,  yes,  sir. 

Q.  Are  you  acquainted  with  their  reputation  for  honesty 
and  fair  dealint  in  the  community  in  which  they  live?  A. 
Well,  I  suppose  as  much  as  anyone. 

Q.  Is  that  good  or  bad?  A.  I  would  consider  it  good. 

Mr.  Locklear:  That  is  all. 

The  Examiner:  You  may  be  excused.  Next  witness. 

(The  witness  was  excused.) 

Mr.  Locklear:  Call  Mrs.  Fenton. 

Lucille  Fenton,  a  witness  called  on  behalf  of  the  Appli¬ 
cant,  Docket  No.  3797,  having  been  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows : 
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659  Direct  Examination 

By  Mr.  Locklear : 

Q.  You  have  been  sworn,  haven’t  vou,  Mrs.  Fenton?  A. 
Yes. 

Q.  Just  have  a  seat.  Will  you  state  your  name,  please? 
A.  Lucille  Fenton. 

Q.  Where  do  you  live,  Mrs.  Fenton?  A.  I  live  in  Pres¬ 
cott. 

Q.  How  long  have  you  lived  here?  A.  Since  1929. 

Q.  You,  at  the  instance  and  request  of  the  officers  of  the 
Southwest  Broadcasting  Company,  prepared  a  typical 
daily  program  for  the  proposed  radio  station  here  in  Pres¬ 
cott?  A.  Yes,  sir;  I  have. 

Q.  Have  you  had  experience  in  arranging  these  pro¬ 
grams?  A.  Yes,  sir;  T  have  had. 

Q.  Where,  and  how  much?  A.  Would  you  like  a  lengthy 
detail  ? 

Q.  No,  just  condensed  as  much  as — 

The  Examiner:  (Interrupting)  Very  brief. 

The  witness:  Verv  brief.  Since  1930,  I  have  been  verv 
much  interested  in  this  local  radio  station,  At  the  time, 
it  was  operated  by  Mr.  A.  P.  Miller,  and  I  had  given  vari¬ 
ous  programs  over  the  station  and  afterwards  became  in¬ 
terested  in  helping  him  arrange  daily  programs  for 

660  this  local  station. 

By  Mr.  Locklear: 

Q.  You  have  arranged  programs  yourself  and  have  con¬ 
sulted  with  the  station  manager  in  arranging  programs? 
A.  Yes,  sir;  at  various  times. 

(Applicant’s  Exhibit  “I”  marked  for  identification.) 

By  Mr.  Locklear: 

Q.  I  will  ask  you  if  that  is  a  typical  program  that  you 
have  prepared?  A.  Yes. 

Q.  You  state  at  the  bottom  of  this  page,  that  this  pro¬ 
gram  is  similar,  with  slight  variations,  of  the  program  that 
will  be  offered  from  dav  to  dav?  A.  Yes,  it  will  varv  ac- 
cording  to  the  day  of  the  week  and  Sunday  and  special 
occasions. 
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Q.  You  have  figured  out  the  percentages  of  the  different 
kinds  of  programs ?  A.  Yes,  I  have  listed  the  percentages 
for  you. 

Mr.  Locklear:  We  offer  this  exhibit  “I”  in  evidence. 

The  Examiner:  Any  objections? 

Mr.  Stollenwerck :  No  objections. 

Mr.  Porter:  No  objection. 

The  Examiner:  It  mav  be  admitted. 

(Applicant’s  Exhibit  “I”  received  in  evidence.) 

Bv  Mr.  Locklear: 

Q.  Have  you  also,  at  the  instance  and  request  of  the  offi¬ 
cials  of  the  Southwest  Broadcasting  Company,  con- 
661  tacted  organizations  in  this  vicinity  with  the  view  to 
vour  ascertaining  which  and  how  manv  of  those  or- 
ganizations  would  avail  themselves  of  the  use  of  this  sta¬ 
tion?  A.  I  have. 

The  Examiner:  You  mean  sustaining  programs,  or 
what? 

Mr.  Locklear:  Yes,  sir. 

The  witness :  Sustaining. 

Mr.  Locklear:  Sustaining  programs. 

By  Mr.  Locklear: 

Q.  The  facilities,  T  understand,  of  the  station,  will  be 
offered  to  the  churches  and  the  civic  organizations  of  the 
community  ? 

The  Examiner:  Any  charge  for  such  programs? 

Mr.  Locklear:  There  is  none,  as  I  understand  it. 

The  witness :  No. 

Mr.  Locklear:  Mark  this  “J”  for  identification. 

(Applicant’s  Exhibit  “J”  marked  for  identification.) 

Bv  Mr.  Locklear: 

Q.  Is  that  a  list  of  the  organizations  that  you  have  con¬ 
tacted,  Mrs.  Fenton?  A.  Yes. 

Q.  And  you  state  in  your  affidavit  there,  that  each  of 
them  expressed  themselves  as  anxious  to  use  the  facilities 
of  the  station,  is  that  correct?  A.  Yes. 

Mr.  Locklear:  We  offer  this. 

The  Examiner:  Any  objections? 
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662  Mr.  Stollenwerck :  No  objections. 

Mr.  Porter:  No. 

The  Examiner:  It  may  be  admitted. 

(Applicant’s  Exhibit  “J”  Received  in  Evidence.) 

By  Mr.  Locklear: 

Q.  Have  you,  at  the  instance  and  request  of  the  officers 
of  the  Southwest  Broadcasting  Company,  secured  talent 
in  the  community  with  which  to  put  on  sustaining  pro¬ 
grams?  A.  Yes,  I  have. 

Mr.  Locklear:  Mark  this  for  identification. 

(Applicant’s  Exhibit  “K”  Marked  for  Identification.) 

Bv  Mr.  Locklear: 

•> 

Q.  Is  that  the  list  of  the  talent  you  have  contacted  in  the 
community?  A.  That  is  a  list  of  the  talent  I  have  contacted. 

Q.  Have  those  persons  expressed  their  willingness  to 
appear  on  programs?  A.  They  expressed  great  pleasure 
if  given  an  opportunity  to  appear. 

Mr.  Locklear:  We  offer  this. 

Mr.  Stollenwerck:  No  objections. 

The  Examiner:  No  objections,  it  may  be  admitted. 

(Applicant’s  Exhibit  “K”  Received  in  Evidence.) 

Mr.  Locklear:  You  may  examine. 

Cross  Examination 

By  Mr.  Stollenwerck: 

(563  Q.  Mrs.  Fenton,  I  have  before  me  your  typical 
daily  program.  Has  that  been  compiled  in  connec¬ 
tion  with  your  actual  experience  in  operating  a  station? 
A.  Yes,  it  has.  That  program  can  be  very  nicely  carried 
out. 

Q.  Have  you  figured  out  here  your  proportion  between 
sustained  and  commercial  programs?  A.  Yes.  I  don’t 
remember  it.  It  is  on  there,  possibly.  Yes,  I  have. 

Q.  Do  you  recall  what  the  proportion  is?  A.  I  don’t  re¬ 
call  it,  but  I  know  I  have  estimated  it. 

Q.  Well,  was  such  a  program  as  this  used  over  KPJM 
at  the  time  you  were  Manager?  A.  Inasmuch  as  we  had 
time  to  carry  it  out  at  that  time;  time  and  facilities. 
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Q.  Did  you  have  as  many  sustaining  programs  as  this  on 
your  typical  daily  program  ?  A.  T  had  many  sustaining  pro¬ 
grams,  and  I  had  an  increasing  number  of  sustaining  pro¬ 
grams  from  the  time  I  went  into  the  station.  Whether  I 
had  just  that  many,  I  don’t  know,  but  I  feel  I  can  have 
that  many. 

Q.  How  long  were  you  managing  the  station  with  that 
proportion  of  the  sustaining  program?  A.  Will  you  repeat 
that? 

Q.  How  long  were  you  managing  the  station  with  this  pro¬ 
portion  of  the  sustaining  program?  A.  This  pro- 

664  posed  program? 

Q.  This  proposed  program,  which  is  typical  of  your 
daily  experience?  A.  It  is  typical  of  my  experience  of  a 
desirable  program  and  one  which  could  be  carried  out  here. 

Q.  This  is  not  the  actual  program?  A.  Not  the  actual 
program,  no.  It  is  a  typical  one  for  KYCA. 

Q.  Now,  as  to  the  actual  program  that  you  put  over  the 
air  when  you  were  Manager  there —  A.  (Interrupting)  Yes. 

Q.  Do  you  know  what  the  commercial  and  proposed  sus¬ 
taining  would  be?  A.  I  don’t  know  what  that  would  be.  I 
don’t  know  the  percentage  of  that. 

Q.  Was  the  station  profitable  there,  do  you  know?  A.  I 
don’t  know  about  the  profit. 

Q.  You  do  know  it  went  out  of  business  because  it  did  not 
make  enough  money,  is  that  the  idea?  A.  I  do  know  in  re¬ 
gard  to  the  program,  I  had  an  increasing  number  there  on 
the  usual  programs,  the  civic  interest  and  programs  over 
which  the  people  of  the  community  took  a  part  and  took  an 
interest. 

Q.  Now,  you  have  quite  a  number  of  sustaining  programs 
through  the  Studio?  A.  Yes. 

Q.  Have  you  provided  the  talent  for  that?  A.  I 

665  have  been  assured  by  the  various  organizations  and 
the  various  artists  whom  I  have  contacted,  that  they 

would  like  to  use  this  station  for  those  programs. 

Q.  The  idea  is,  that  is  all  free?  A.  All  of  the  organiza¬ 
tion  programs  are,  yes;  not  all  of  the  talent,  of  course. 

Q.  Mrs.  Fenton,  did  you  handle  the  receipts  of  the  station 
in  connection  with  your  commercial  programs?  A.  I  did. 

Q.  You  handled  them?  A.  Yes,  I  accepted  the  money  for 
that. 
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Q.  At  the  time  the  station  was  in  operation,  was  there 
practically  this  proportion  of  sustaining  to  the  commercial 
programs?  A.  I  don’t  know  the  proportion. 

Q.  This  may  be  higher  ?  A.  It  may  and  it  may  not  be. 

Q.  This  is  not  an  index  of  your  former  experience,  then? 
A.  This  is  not  an  index,  but  my  former  experience  has 
made  me  believe  that  it  would  be  practical? 
i  Mr.  Stollenwerck :  I  think  that  is  all. 

The  Examiner:  Mr.  Porter? 

Mr.  Porter:  No  cross. 

Mr.  Locklear:  May  I  ask  one  other  question? 

Bv  Mr.  Locklear: 

666  Q.  Mrs.  Fenton,  the  program  that  you  have  offered 
here  is  one  that  could  be  carried  out  on  a  station  of 

the  character  that  the  Southwest  Broadcasting  Company  in¬ 
tend  to  install,  with  the  talent  available  in  this  community, 
is  that  it?  A.  Yes. 

Mr.  Locklear:  That  is  all. 
i  The  Examiner:  You  may  be  excused. 

(The  witness  was  excused.) 

The  Examiner:  How  many  witnesses  do  you  have,  Mr. 
Locklear? 

Mr.  Locklear:  I  think  there  is  one  more. 

The  Examiner:  About  how  long  will  it  require? 

Mr.  Locklear:  It  will  require  me  about  three  minutes. 

The  Examiner:  Mr.  Stollenwerck,  how  many  witnesses  do 

vou  think  vou  will  need  to  offer  ? 

*  •> 

i  Mr.  Stollenwerck:  The  total  number  of  witnesses,  your 
Honor? 

The  Examiner:  Yes. 

Mr.  Stollenwerck:  I  had  seventeen  listed  last  night. 

The  Examiner:  You  think  you  will  require  that  number 
over  the  limit — the  scope  of  this  hearing? 

Mr.  Stollenwerck:  I  would  not  be  surprised,  your  Honor, 
that  it  will  take  about  that  many. 

The  Examiner:  I  can’t  imagine  what  you  will  use  seven¬ 
teen  witnesses  for  on  the  limited  issues  in  this  case.  I  pre¬ 
sume  you  have  good  reason  to  believe  you  will  need 

667  them  ? 

Mr.  Stollenwerck:  I  have  very  good  reasons.  I 
may  be  wrong,  but  that  is  my  conclusion. 
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The  Examiner:  About  how  long  will  it  require  you  to  put 
that  evidence  on? 

Mt.  Stollenwerck :  That  is  very  hard  to  answer,  because 
the  opposition  may  be  benevolent  and  may  not  be.  I  can’t 
say. 

Mr.  Locklear:  We  wont  take  as  long  as  he  has  on  cross- 
examination. 

The  Examiner:  The  Commission  will  not  offer  any  evi¬ 
dence,  Mr.  Porter? 

Mr.  Porter:  No,  sir. 

The  Examiner:  Recess  until  ten  o’clock  in  the  morning. 
We  must  finish  this  hearing  tomorrow,  because  the  court 
room  will  not  be  available  the  next  day. 

(Whereupon,  at  4:15  P.  M.,  the  hearing  was  adjourned 
until  ten  o’clock  A.  M.,  the  next  day.) 

668  Morning  Session — July  28th,  1937 

(Pursuant  to  the  adjournment  July  27th,  the  hear¬ 
ing  was  resumed  at  10  o’clock  A.  M-,  July  28th,  1937.) 
Proceedings 

The  Examiner:  All  right,  gentlemen. 

Mr.  Locklear:  Call  Doctor  Boville. 

Dr.  Frank  W.  Boville,  a  witness  produced  on  behalf  of 
the  Applicant,  Docket  No.  3797,  having  been  duly  sworn, 
was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Locklear: 

Q.  Will  you  state  your  name,  please?  A.  Frank  W.  Bo¬ 
ville. 

Q.  What  is  your  business  or  occupation,  Doctor?  A. 
Dentist. 

Q.  You  live  in  Prescott,  do  you?  A.  Prescott. 

Q.  Have  for  some  years?  A.  Eighteen  years. 

Q.  How  long?  A.  Eighteen  years. 

Q.  Doctor,  you  are  acquainted  with  the  stockholders  of 
the  Southwest  Broadcasting  Company?  A.  I  think  so.  I 
am  not  sure  I  know  all  of  them. 

Q.  That  is,  Mr.  Hoffman,  Mr.  Lawrence,  Mr.  Webb,  Mr. 
Stetson  and  Mr.  Rhodes?  A.  Yes. 

Q.  Were  you  acquainted  with  R.  V.  Westervelt 

669  during  his  life  time?  A.  Yes,  sir. 
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I  Q.  I  believe  you  were  here  a  part  of  the  time  yester¬ 
day,  and  perhaps  heard  the  evidence  concerning  the 
$10,000.00  that  was  secured  from  you — procured  from  you 
by  Mr.  Lawrence,  did  you  not?  A.  Yes,  sir. 
i  Q.  You  advanced  that  money  to  Mr.  Lawrence;  did  you 
give  it  to  Mr.  Lawrence?  A.  I  loaned  the  money  to  Mr. 
Westervelt. 

Q.  Through  Mr.  Lawrence?  A.  Through  Mr.  Lawrence. 

•  Q.  Were  you  ever  re-paid  that  $10,000.00?  A.  Yes,  sir. 

Q.  Had  Mr.  Westervelt,  before  he  went  to  Washington, 
contacted  you  with  reference  to  any  money  that  he  might 
possibly  want  to  procure?  A.  Well,  the  only  thing  he  said 
the  night  before  he  left,  he  was  up  at  the  office;  he  came  up 
every  evening,  as  a  rule.  He  said  he  had  $250.00  for  ex¬ 
penses  and  if  he  needed  any  money,  why  he  would  wire  me. 
1  said,  okeh,  I’d  give  it  to  him. 

Q.  It  was  on  Mr.  Westervelt ’s  credit  you  advanced  this 
$10,000.00?  A.  Yes,  sir. 

Q.  Doctor,  if  this  permit  were  granted  to  the  Southwest 
Broadcasting  Company  and  it  would  become  neces- 
670  sary  for  them  to  put  up  further  monies,  would  you 
loan  them  anv  monev  as  individuals?  A.  You  mean, 
buv  stock? 

Q.  Yes.  Would  you  loan  them  any  money  as  individuals 
with  which  to  purchase  further  stock  in  the  company? 

The  Examiner:  Just  a  minute.  You  mean  that  would  the 
Doctor  either  loan  the  stockholders  money  with  which  to 
buy  additional  stock,  or  would  he  buy  stock,  which? 

Mr.  Locklear:  Xo,  1  do  not  mean  would  he  buy  stock,  I 
mean  would  he  loan  monev  to  individuals  with  which  to  buv 
stock? 

The  witness:  I  would  loan  money  to  individuals,  but  I 
would  not  buv  stock. 

Q.  You  are  not  interested?  A.  I  am  not  interested  in 
radio  stations. 

Q.  IIow  much  would  you  loan  them,  Doctor  ?  A.  That  de¬ 
pends  on  whether  it  was  now  or  a  vear  from  now.  Probably 
$5,000.00. 

Q.  $5,000.00?  A.  $5,000.00. 

Q.  Have  you,  since  the,  oh,  say,  the  month  of  January, 
1936,  since  that  date,  had  any  conversation  with  Mr.  Stuart 
with  reference  to  the  establishment  of  a  radio  station  here 
in  Prescott? 
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The  Examiner:  You  have  reference  to  Mr.  W.  P. 
Stuart  ? 

Mr.  Locklear:  Yes,  sir. 

671  The  witness:  I’d  rather  not  answer  that  question. 
By  Mr.  Locklear : 

Q.  Has  he  ever  told  you  that  he  didn’t  want  any  radio 
station  in  Prescott,  but  if  one  was  put  in  here  he  wanted 
it  for  himself  ?  A.  I’d  rather  not  answer  that  question. 

The  Examiner:  You  need  not  answer.  I  don’t  see  that 
that  is  material  to  anv  issue  in  this  case. 

Mr.  Locklear:  That  is  all. 

The  Examiner:  Cross-examine. 

Cross  Examination 

By  Mr.  Stollenwerck : 

Q.  Doctor,  what  were  the  exact  conditions  under  which 
the  loan  was  made  to  Mr.  Lawrence  on  the  credit  of  Mr. 
Westervelt?  A.  Can  I  tell  in  my  own  words?  It  might 
shorten  the  thing  a  little. 

Q.  Yes,  sir.  A.  Mr.  Westervelt  and  I  were  very  friendly. 
He  came  over  to  see  me  practically  every  day  in  the  world. 
We  had  been  friends  for  a  good  many  years.  He  handled 
my  business  and  I  had  let  him  have  money  before,  lots  of 
times  for  my  investments,  and  so  forth,  so  when  Mr.  Law¬ 
rence  brought  a  telegram  up  from  Mr.  Westervelt,  stating 
that  it  would  be  a  good  thing,  or  help  make  a  showing  before 
the  Radio  Commission  if  there  was  $10,000.00  deposited  in 
the  bank,  I  said  I  would  do  it  for  “Wcstie”.  I  went 

672  over  to  the  bank,  borrowed  $10,000.00  and  gave  it  to 
Mr.  Lawrence,  which  I  think  was  deposited  to  the 

Southwest  Broadcasting  Company. 

Q.  Do  you  recall  whether  that  telegram  made  any  refer¬ 
ence  to  the  money  might  be  used  for  only  a  short  time? 
A.  I  don’t  recall.  I  just  remember  that  much  of  the  tele¬ 
gram. 

Q.  Well,  what  you  stated,  as  far  as  you  know,  is  all  that 
the  telegram  contained  ?  A.  That  is  all  I  remember.  I  never 
saw  the  telegram  after  that  one  time. 

Q.  You  were  told  about  the  telegram  by  Mr.  Lawrence? 
A.  I  was  shown  the  telegram. 

Q.  Did  you  read  it  carefully,  or  just  glance  at  it?  A.  I 
think  I  did  at  that  time. 
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i  Q.  Now,  when  the  money  was  loaned  and  given  to  Mr. 
Lawrence  on  behalf  of  Mr.  Westervelt  to  be  placed  in  the 
bank,  was  there  any  agreement  as  to  when  it  was  to  be  re¬ 
funded?  A.  No,  sir;  because  1  was  giving  this  to  Mr. 
Westervelt. 

Q.  When  was  the  money  refunded?  A.  I  looked  it  up 
this  morning,  and  I  found  my  note.  I  think  I  borrowed  the 
money  on  June  3d  and  paid  it  back  June  9th. 

Q.  You  are  positive  it  was  paid  back  on  June  9th? 

673  A.  Yes,  sir. 

Q.  And  that  was  the  deposit  which  was  placed  in 
the  bank  on  June  3d  and  withdrawn  June  9tli?  A.  Sir? 

Q.  That  was  the  deposit  which  was  placed  in  the  bank  on 
June  3d,  $10,000.00,  and  withdrawn  on  June  9th?  A.  It 
was. 

The  Examiner :  To  the  credit  of  the  Southwest — 

The  witness:  (Interrupting)  Mr.  Westervelt  brought 
over  a  check.  I  don’t  remember  whether  it  was  a  check  on 
the  Southwest  Broadcasting  Company,  but  it  was  signed  in 
Mr.  Westervelt ’s  name. 

By  Mr.  Stollenwerck : 

Q.  It  was  a  check  on  the  Valley  National  Bank?  A.  A 
check  on  the  Valley  National  Bank,  yes,  sir. 

Q.  Since  that  time  have  you  made  any  loans  that  were 
placed  in  the  Valley  National  Bank  to  the  credit  of  the  com¬ 
pany?  A.  No,  sir. 

Q.  You  had  no  connection  with  this  subsequent  deposits 
that  they  made  there  ?  A.  No,  sir. 

Q.  And  you  know  nothing  about  the  withdrawals  of  those 
subsequent  deposits,  do  you  ?  A.  No,  sir. 

Mr.  Stollenwerck :  I  think  that  is  all,  Doctor. 

674  Mr.  Locklear:  That  is  all,  Doctor. 

The  Examiner:  Mr.  Porter? 

Mr.  Porter:  Nothing. 

The  Examiner:  You  may  be  excused. 

(The  witness  was  excused.) 

Mr.  Locklear:  Call  Mr.  Webb. 

Whereupon:  R.  L.  Webb,  (Recalled)  a  witness  produced 
on  behalf  of  the  Applicant,  resumed  the  stand,  was  further 
examined  and  testified  as  follows 
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Re-direct  Examination 
By  Mr.  Locklear: 

Q.  You  have  been  sworn,  Mr.  Webb?  A.  I  have. 

Q.  Have  you  undertaken  to  get  any  advertising  commit¬ 
ments  from  the  merchants  in  Prescott,  for  the  purpose  of 
the  Southwest  Broadcasting  Company?  A.  Yes,  just  a  few 
minutes  Monday  morning  and  again  yesterday. 

The  Examiner:  Just  a  minute.  These  are  supplementary 
of  the  evidence  which  was  offered  in  the  original  hearing 
for  advertising? 

Mr.  Locklear:  Supplementary. 

The  Examiner:  All  right. 

By  Mr.  Locklear: 

Q.  Did  you  procure  those  commitments?  A.  Yes,  I  did. 

Q.  Did  you  see  the  parties  whose  names  appear 
675  there  sign  them?  A.  They  signed  them,  yes,  sir. 

Q.  How  much  is  there?  A.  175  in  that  list. 

The  Examiner:  175  what,  dollars?  A.  Dollars  worth  of 
advertising  to  be  used  monthly. 

The  Examiner :  Monthly,  oh ! 

By  Mr.  Locklear : 

Q.  How  long  did  it  take  you  to  get  these  commitments? 
A.  Less  than  15  minutes. 

Mr.  Locklear:  We  offer  them. 

Mr.  Porter:  I’d  like  to  see  them,  please. 

The  Examiner:  Any  objections? 

Mr.  Stollenwerck :  Xo  objections,  your  Honor. 

Mr.  Porter:  I  don’t  think  that  is  the  way  to  prove  this  as 
a  contract  to  take  advertising. 

Mr.  Locklear:  I  think,  perhaps,  he  is  right.  If  the  Com¬ 
mission  is  not  interested  in  it,  why — 

The  Examiner:  Let  me  see  it. 

Mr.  Locklear:  It  is  about  as  binding  a  thing  you  can  ex¬ 
pect  a  person  to  sign  where  there  is  not  even  a  radio  station 
existing. 

Mr.  Porter:  The  signatures  have  not  been  identified. 

Mr.  Locklear:  Yes,  I  identified  them  bv  him. 

The  Examiner:  Are  you  familiar  with  the  signatures  at¬ 
tached? 

A.  Yes,  indeed,  I  am 
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Bv  Mr.  Locklear : 

676  Q.  Saw  them  signed?  A.  Signed  personally  be¬ 
fore  me. 

Mr.  Porter :  I  have  no  objection. 

The  Examiner:  It  may  be  admitted. 

(Applicant’s  Exhibit  “L”  Received  in  Evidence.) 

Mr.  Stollenwerck :  No  cross-examination 

(The  witness  was  excused.) 

Mr.  Locklear:  Call  Mr.  Lawrence. 

Whereupon — C.  E.  Lawrence,  (Recalled)  a  witness  pro¬ 
duced  on  behalf  of  the  Applicant,  resumed  the  stand,  was 
further  examined  and  testified  as  follows 

Re-direct  Examination 

By  Mr.  Locklear : 

Q.  Mr.  Lawrence,  have  you  procured  any  commitments 
for  advertising,  for  the  purpose  of  the  radio  station  for  the 
Southwest  Broadcasting  Company? 

I  The  Examiner:  These  are  also  supplementary? 

Mr.  Locklear:  Yes,  sir. 

The  Examiner:  All  right.  I  just  don’t  want  to  get  any 
cumulative — 

Mr.  Locklear:  (Interrupting)  No,  sir.  This  is — 

The  Examiner:  All  right. 

Bv  Mr.  Locklear: 

Q.  Mr.  Lawrence,  are  you  acquainted  with  the  signa¬ 
tures  of  the  persons  whose  names  are  signed  there?  A. 
Yes,  evervone  of  them. 

Q.  Saw  them  signed  ?  A.  I  did. 

677  Q.  What  is  the  total  mount  of  advertising  sub¬ 
scribed  there? 

i  The  Examiner:  He  has  not  described  the  document. 
What  is  the  document  submitted  to  the  witness? 

The  witness:  I  went  around  and  saw  some  potential  ad¬ 
vertisers  in  town  and  asked  them  if  tliev  would  be  inter- 
ested  in  radio  advertising  should  one  be  established  here, 
and  I  saw  evervone,  and  thev  said  thev  would  be  verv  much 
interested  and  would  like  to  see  it  here.  I  asked  them  if 
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they  would  like  to  have  some  advertising  budget,  and  I 
didn’t  have  one  turn-down. 

The  Examiner :  They  signed  this  ? 

A.  they  signed  for  this  amount. 

By  Mr.  Locklear: 

Q.  What  is  the  total?  A.  I  believe  435  dollars;  that  is,  a 
month. 

Q.  How  long  did  it  take  you  to  procure  those?  A.  I’d 
say  I  got  this  one  out  I  consider  in  about  45  minutes,  and 
others  came  into  the  store  and  I  asked  them  in  the  store  as 
they  came  in. 

Mr.  Locklear:  We  offer  it. 

Mr.  Porter:  It  appears  to  me  to  be  the  same  as  the  other. 
I  have  no  objection. 

The  Examiner:  Any  objection? 

Mr.  Stollenwerck :  No  objection. 

The  Examiner :  It  may  be  admitted. 

(Applicant’s  Exhibit  “M”  Received  in  Evidence.) 

678  Mr.  Locklear:  You  may  examine. 

Re-cross  Examination 

By  Mr.  Stollenwerck: 

Q.  Mr.  Lawrence,  what  is  the  date  of  this  contract?  A. 
If  and  when. 

Q.  On  those  commitments?  A.  Yesterday  and  the  day 
before 

Q.  You  mean  they  were  obtained  yesterday  and  the  day 
before?  A.  Yes,  sir. 

Q.  And  did  you  testify  that  you  saw’  them  signed?  A. 
Yes,  sir. 

Q.  And  know’  that  the  signatures  are  genuine?  A. 
Yes,  sir. 

Mr.  Stollenwerck:  That  is  all. 

(The  witness  W’as  excused.) 

Mr.  Locklear:  Call  Mr.  Hoffman. 

Whereupon — George  Norman  Hoffman,  (Recalled),  a 
witness  produced  on  behalf  of  the  Applicant,  resumed  the 
stand,  was  further  examined  and  testified  as  follow’s : 
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Re-direct  Examination 


By  Mr.  Locklear: 

Q.  Mr.  Hoffman,  have  you  procured  any  advertising  com¬ 
mitments  from  the  business  people  of  Prescott  for  the  use 
at  the  Station  here?  A.  Yes,  I  have. 

679  Q.  Are  these  commitments  you  procured  from  the 
merchants  you  contacted?  A.  Yes,  sir. 

Q.  Are  you  familiar  with  the  signatures  appearing  on 
there?  A.  Yes,  sir. 

Q.  You  see  them  sign?  A.  Yes,  sir;  I  saw  them  sign. 

Q.  What  is  the  total  amount  of  the  advertising  pledged 
there  ?  A.  $115.00. 

The  Examiner:  How  much? 

A.  $115.00. 

Q.  $115.00  per  month?  A.  $115.00  per  month,  yes,  sir. 
By  Mr.  Locklear: 


Q.  How  long  did  it  take  you  to  procure  these?  A.  About 
20  minutes. 

Mr.  Locklear:  We  offer  it. 

The  Examiner:  Objections? 

Mr.  Porter:  None. 

Mr.  Stollemverck ;  None. 

The  Examiner:  It  may  be  admitted. 


(Applicant’s  Exhibit 


“N”  Received  in  Evidence.) 


Mr.  Locklear :  You  may  examine. 

Mr.  Stollemverck:  No  cross-examination. 
The  Examiner:  You  may  be  excused. 


(The  witness  was  excused.) 

6S0  Mr.  Locklear:  I  want  to  call  another  witness  who 
is  under  subpoena  on  the  other  side.  I  presumed  she 
would  be  here,  but  I  guess  on  account  of  the  weather  she  is 
late.  We  will  rest  our  case  with  the  understanding  that 
when  she  conies — 

The  Examiner:  (Interrupting)  When  she  is  put  on  the 
stand,  you  may  illicit  the  information  on  cross-examination. 
Mr.  Locklear:  I  may  do  that. 

Mr.  Stollemverck :  We  are  perfectly  willing  to  have  the 
Broadcasting  Company  put  this  witness  on  the  stand  if  they 
so  desire. 
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Mr.  Locklear :  As  a  matter  of  fact,  if  she  is  put  on  I  can 
illicit  the  information  on  cross-examination.  If  she  is  not, 
I  can  put  her  on  myself. 

The  Examiner:  All  right.  Are  you  ready  to  proceed, 
Mr.  Stollenwerck: 

Mr.  Stollenwerck:  Yes. 

681  Applicant's  Case,  Docket  No.  3906  Proceedings 

Mr.  Stollenwerck:  Mr.  Examiner,  I  beg  leave  to  submit 
a  statement  on  the  petition  and  to  this  problem,  as  I  see  it, 
in  relation  to  the  action  of  this  Commission. 

At  the  outset,  I  wish  to  explain,  I  was  in  touch  with  the 
entire  proceedings.  I  represented  Mr.  Stuart  at  the  orig¬ 
inal  hearing,  and  I  was  there  at  the  time  when  the  witness 
for  the  Southwest  Broadcasting  Company  made  his  testi¬ 
mony,  and  am  familiar  with,  I  think,  all  of  the  facts  con¬ 
nected  with  that  hearing. 

The  result  of  the  hearing  and  the  reaction  on  me  was, 
there  was  something  irregular  about  it.  It  was  something 
which,  I  believe,  if  the  Examiner  and  the  Commission 
would  have  similar  reactions  as  I  have,  would  produce  the 
conviction  that  the  two  applicants  were  not  on  an  equal 
basis  so  far  as  the  proof  is  concerned. 

When  you  drew  up  your  report,  you  will  note  that  you 
found  both  applicants  legally  technical  and  financially  quali¬ 
fied,  but  as  Prescott  could  not  accomodate  two  radio  sta¬ 
tions,  necessarily  a  choice  had  to  be  made  between  the  two, 
and  your  statement  in  your  report  is,  that  the  Southwest 
Broadcasting  Company  seems  better  qualified. 

682  Our  position,  in  brief,  is  this: 

Had  the  method  of  establishing  proof,  and  had  the 
introducing  of  evidence  been  free  from  any  reasonable  at¬ 
tack  as  to  this  irregularity  within  the  spirit  and  the  letter 
and  the  regulations  of  the  Commission,  it  would  be  quite 
obvious  that  you  would  have,  without  question,  a  legal  right 
to  make  a  choice  between  the  two  applicants,  both  of  whom 
were  qualified.  However,  it  is  our  contention,  and  we  say 
this  without  any  bitterness  at  all,  without  being  personal  to 
anyone,  it  is  our  contention  and  conviction  that  the  appli¬ 
cants,  in  the  presentation  of  their  proof  in  the  establishment 
of  their  cases,  were  not  on  the  same  basis,  and  that  the  ir¬ 
regularities  obvious  in  the  presentation  of  the  case  of  the 
Southwest  Broadcasting  Company  made  it  a  situation 
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where  you  did  not  have  the  absolute  choice  as  between  the 
two  applicants,  everything  being  equal.  It  is  our  conten¬ 
tion  everything  has  not  been  equal,  and  based  upon  that  con¬ 
viction,  we  have  filed  a  petition  setting  forth  the  reasons, 
and  we  are  convinced  that  your  Honor  was  mis-led  in  plac¬ 
ing  them  on  an  equal  basis  so  far  as  the  presentation  of  the 
cases  is  concerned. 

We  have  set  forth  in  the  petition  the  reasons  why  we  have 
that  conviction.  There  are  two  principal  reasons.  One  is, 
the  conviction  on  our  part  that  the  financial  showing  made 
by  the  Southwest  Broadcasting  Company,  as  a  matter  of 
fact,  is  not  in  accord  with  the  showing  made  at  the 
j  G83  hearing.  It  is  not  consistent  throughout,  and  in 
many  ways  is  very  much  in  variance  with  the  show¬ 
ing  which  we  believe  the  facts  that  we  are  now  endeavor¬ 
ing  to  establish  and  as  we  have  particularly  established 
through  cross-examination,  to  indicate  decided  irregulari¬ 
ties  in  relation  to  their  financial  representations,  of  which 
i  there  are  two  departments.  One  is,  the  cash  item  in  the 
i  bank  as  represented  to  the  Examiner,  and  the  other,  the 
financial  responsibility  of  the  witness,  Mr.  Westervelt,  cer¬ 
tain  representations  he  made  in  regard  to  his  own  estate 
and  his  ability  to  do  certain  things.  The  other  item  is  that 
involved  in  the  depositions. 

,  The  record  will  show  that  the  depositions  were  admitted 
without  objection  on  my  part.  I  said  here  for  the  record, 
that  that  was  due  to  a  misunderstanding  of  facts.  The  next 
day  information  came  which,  had  it  been  in  my  possession 
at  that  time,  I  would  have  objected  to  the  introduction  of 
the  deposition. 

If  you  will  pardon  me  just  a  moment.  (Pause) 

The  depositions,  in  our  mind,  are  very  vital  portions  of 
the  evidence.  We  take  the  position  that  your  Honor  is  en¬ 
tirely  consistent  in  excluding  affidavits,  because  there  is  no 
right  of  cross-examination.  We  take  the  further  position 
that  in  depositions  where  there  has  been  no  actual  cross- 
examination,  they  should  be  in  the  same  category  as 
G84  affidavits.  There  is  a  principle  of  law  safe-guarding 
the  right  of  cross-examination ;  the  basic  law  of  evi¬ 
dence,  and  for  that  reason  we  think  a  speculation  as  to  the 


contents  of  the  depositions  is  not  proper  if  there  is  any 
question  as  to  their  not  having  been  taken  with  the  proper 


safe-guards  for  cross-examination, 


and  it  is  with  the  idea 


w.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  373 

and  the  conviction  that  that  is  usually  the  fact  in  relation  to 
the  taking  of  the  depositions,  which  has  established  to  a 
large  extent  the  proof  of  the  Southwest  Broadcasting  Com¬ 
pany,  we  object  to  all  of  those  depositions. 

As  a  third  item  which  has  developed  since  we  have  been 
here,  which  I  candidly  think  is  more  of  a  matter  for  the 
Commission,  perhaps,  more  than  it  is  for  either  of  the  con¬ 
testants,  and  that  is,  the  activities  of  the  Southwest  Broad¬ 
casting  Company  in  connection  with  the  former  station, 
KPGI 

We  have  no  desire  to  clutter  the  record  with  an  effort  to 
establish  things  which  are  admitted,  and  will  leave  to  your 
own  discretion  and  determination  just  what  these  facts  in¬ 
dicate  that  have  been  brought  out  regarding  their  activities 
in  relation  to  that  station. 

We  shall  limit  our  case  to  a  review  of  the  showing  at  the 
hearing,  bringing  out  particularly  those  two  items;  irregu¬ 
larities  as  to  representations  and  which  really  were  actu¬ 
ally  misleading  in  connection  with  financing,  and  the  deposi¬ 
tion  question. 

I  understand  that  we  are  operating  under  the  Corn- 
685  munieations  Act,  Section  405,  and  are  at  liberty  to 
introduce  all  facts,  including  those  arising  since  the 
former  hearing.  Now,  we  don’t  want  any  cumulative  evi¬ 
dence.  We  realize  this  is  a  further  hearing  and  we  desire 
to  limit  our  case  to  the  scope  I  have  outlined,  with  the  addi¬ 
tion  of  bringing  down  to  date  by  supplementary  facts  the 
applicant  Stuart’s  case. 

Now,  that,  in  brief,  is  where  we  stand,  and  1  think  I 
am  ready  now  for  my  first  witness. 

The  Examiner:  Now,  let  me  understand  you  here.  You 
will  recall  that  on  the  question  of  depositions  with  which 
you  wish  to  credit  weight,  referring  to  Page  4  of  the  report 
of  the  former  hearing,  this  paragraph  reads,  as  follows: 

“The  evidence  contained  in  said  depositions  was  pri¬ 
marily  on  radio  service  available  in  the  Prescott  area,  need 
for  additional  radio  service,  availability  and  advertising 
support,  the  available  talent  to  present  acceptable  pro¬ 
grams,  and  on  the  general  representations  of  the  incorpora¬ 
tors  of  the  Southwest  Broadcasting  Company.” 

Now,  I  take  it  that  each  applicant  is  in  accord  on  the  ques¬ 
tion  of  need  for  service;  the  available  service  and  available 
talent,  and  all  of  these  other  issues  covered  in  the  deposi- 
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tions,  with  the  possible  exception  of  the  general  reputation 
of  the  incorporators  of  the  Southwest  Broadcasting  Com¬ 
pany.  Consequently,  it  is  difficult  to  see  where  the  appli¬ 
cant  Stuart  would  be  harmed  if  the  depositions  were 

686  left  in  the  record. 

Mr.  Stollenwerck :  Your  Honor,  if  you  will  allow 
me  to  indulge  in  making  a  statement.  You  are  not  taking 
into  consideration  the  omissions  from  the  depositions  which 
might  have  been  there  had  there  been  proper  cross-exami¬ 
nation.  I  think  you  are  entering  into  a  speculative  field. 
You  are  limiting  the  depositions  and  their  probative  value; 
exactly  what  occurs  therein.  Had  there  been  examination 
by  the  opposite  party,  it  is  quite  probable  there  would  have 
been  additional  evidence.  That  is  our  position.  We  had 
the  right  of  cross-examination  and  were  excluded  from  it, 
and  regardless  of  whether  the  depositions,  so  far  as  the  sub¬ 
stance  is  concerned,  was  harmful  to  us  or  not.  This  is  the 
cardinal  principle  of  law  on  cross-examination,  and  the 
Examiner  is  speculating  when  he  says  no  harm  was  done  to 
the  body  who  did  not  cross-examine. 

,  The  Examiner:  Well,  is  it  your  position  there  is  no  need 
for  a  radio  broadcasting  station  in  Prescott?  Certainly,  it 
can’t  be.  That  would  not  be  consistent  with  your  applica¬ 
tion.  I  can’t  see  how  you  can  take  the  position  that  there  is 
no  need  for  additional  service  and  that,  on  the  other  hand, 
there  is  adequate  service;  that  there  is  no  talent  available. 

Mr.  Stollenwerck:  Pardon  me.  I  am  not  taking  that 
position  at  all. 

i  The  Examiner:  Then,  what  is  your  complaint 

687  about  the  depositions  ?  There  is  nothing  in  the  depo¬ 
sitions  that  might  be  harmful  bv  anv  distorted  view 

of  the  evidence,  other  than  the  good  reputation  of  the  in¬ 
corporators  of  the  other  applicants. 

Mr.  Stollenwerck:  Well,  your  Honor,  our  position,  I  have 
tried  to  state,  is  that  as  a  right  to  have — to  take  the  cross- 
examination  of  your  opponent’s  depositions. 

The  Examiner:  Yes,  sir;  I  understand  that,  and  I  am 
in  accord  with  you.  Ordinarily  a  man  is  entitled  to  cross- 
examination  unless  he,  by  some  act,  waives  that  right,  but 
where  the  issues  covered  by  the  testimony  in  the  depositions 
are  on  direct-examination  from  the  witness  stand  to  prove 
the  exact  issues  you  want,  I  can’t  see  where  there  is  any 
harm  by  the  lack  of  cross-examination. 
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Mr.  Stollemverck :  Mv  answer  to  that  is  solelv  this:  On 
the  depositions  where  tliere  is  no  cross-examination,  they 
are  equivalent  to  affidavits.  They  are  nothing  more  than 
affidavits  and  should  be  inadmissible  as  affidavits. 

The  Examiner:  Of  course,  the  depositions  have  hereto¬ 
fore  been  ruled  upon. 

Mr.  Stollemverck:  That  is  our  position,  of  course. 

The  Examiner:  I  have  heretofore  ruled  upon  the  admis¬ 
sibility  of  the  depositions.  They  were  admitted  and  I  am 
not  going  to  strike  them  from  the  record.  Tf  there  is  any¬ 
thing  contained  therein  you  desire  to  rebut,  you  may 

688  be  afforded  the  opportunity  to  rebut  the  testimony 
from  the  witnesses  on  anything  contained  in  the 

depositions. 

Mr.  Locklear:  T  may  have  been  ill-advised  on  the  pro¬ 
cedure.  My  understanding  is  the  depositions  covered  just 
the  things  you  mentioned  awhile  ago  and  that  each  one  was 
more  or  less  admitted  by  both  sides,  and  it  was  not  neces¬ 
sary  even  if  the  depositions  were  thrown  out  for  me  to  in¬ 
troduce  further  evidence  as  to  the  need  of  the  station, 
talent,  and  so  on  and  so  forth,  as  you  read.  Now  if  it  is 
necessary,  if  they  are  going  to  be  thrown  out,  we,  of  course, 
want  to  make  further  showing,  but  in  the  interest  of  time  we 
assume  that  the  Commission  will  make  judicial  notice  of 
those  facts. 

The  Examiner:  I  have  just  ruled  that  the  deositions  will 
not  be  stricken  and  thev  will  remain  in  the  record. 

Mr.  Stollemverck :  Mr.  Examiner,  I  am  not  objecting  to 
that  ruling,  except  to  register  a  legal  exception  for  what¬ 
ever  it  may  be  worth. 

The  Examiner:  Exception  may  be  noted. 

Mr.  Stollemverck :  I  have  this  observation  in  relation  to 
this  specific  case,  the  testimony  of  the  only  witness  at  the 
hearing.  The  record  shows  in  the  case,  that  no  financial 
statements  were  made  up  bv  any  deponent,  and  the  Ex¬ 
aminer  arrived  at  his  conclusion  of  the  financial  responsi¬ 
bility  of  the  applicant  with  that  omission. 

689  The  Examiner:  You  have  reference  to  the  orig¬ 
inal  hearing? 

Mr.  Stollemverck:  To  the  original  hearing,  yes,  sir. 
And,  it  is  our  contention  that  we  have  the  right  to  require 
proof  of  the  financial  status  of  these  various  stockholders. 
Now  we  have  a  rehearing  and  the  privilege  of  doing  that 
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now,  but  we  are  referring  this  back  to  the  bonafides  of  the 
original  hearing  and  that  was  the  issue  we  wanted  in  the 
depositions,  and  would  have  insisted  on  it  having  been  in¬ 
cluded  therein  had  there  been  cross-examination.  Conse¬ 
quently,  they  are  inadequate  from  our  standpoint.  We  do 
not  object  to  it  insofar  as  they  do  show  certain  facts,  but 
they  do  not  show  the  negative  picture  which  we  think  is  es¬ 
sential  to  proper  representation  of  the  financial  standing 
of  the  company. 

They  only  had  one  witness  and  he  testified  as  to  his  own 
standing  and  as  to  certain  cash  in  bank.  We  have  no  other 
evidence  as  to  the  individual  financial  standing,  and  for  that 
reason — 

i  The  Examiner:  (Interrupting)  You  refer  now  to  the 
Southwest  Broadcasting  Company  and  the  evidence  intro¬ 
duced  at  the  original  hearing? 

Mr.  Stollenwerck :  Yes,  sir. 

The  Examiner:  I  think  your  position  is  understandable, 
but  the  Commission  has  set  this  matter  for  further  hearing, 
particularly  on  the  question  of  finance  of  each  applicant, 
because  you  will  note  the  decision  of  the  Commission 
690  reversed  the  Examiner  on  finding  the  application  of 
W.  P.  Stuart  was  amply  financed.  Consequently,  it 
throws  the  matter  open  for  additional  evidence  on  the 
finances  of  each  applicant. 

Mr.  Stollenwerck:  You  are  correct. 

The  Examiner:  And  I  feel  that  any  injury  that  might 
occur  to  the  applicant  Stuart  in  failing  to  have  an  oppor¬ 
tunity  to  cross-examine  the  witness  in  the  deposition  may  be 
amply  cured  at  this  hearing.  That  is  one  of  the  purposes 
for  which  it  was  set  in  Prescott. 

Mr.  Stollenwerck:  That  may  be,  your  Honor.  What  may 
be  curative  powers  in  this  hearing  is  a  matter  to  be  deter¬ 
mined.  We  are  relating  it  back  to  the  inequalities  of  the 
hearing  before. 

i  The  Examiner:  Of  course,  the  original  decision  of  the 
Commission  is  set  aside.  The  matter  will  be  reconsidered 
in  the  light  of  the  evidence  introduced  at  the  original  hear¬ 
ing  and  the  further  hearing,  and  report  prepared  on  that, 
and  now  you  will  be  afforded  an  opportunity  to  offer  any 
evidence  which  you  feel  is  pertinent. 

Mr.  Stollenwerck:  Very  well. 
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The  Examiner:  Are  you  ready  for  your  first  witness, 
Mr.  Stollenwerck  ? 

Mr.  Stollenwerck:  Yes. 

The  Examiner:  Any  other  witnesses  in  the  court  room 
who  expect  to  testify,  that  were  not  sworn  when  the 

691  hearing  opened  yesterday  morning,  please  stand  and 
be  sworn. 

(Thereupon  several  witnesses  were  sworn.) 

Mr.  Stollenwerck:  Mr.  Roe. 

AY  hereupon,  D.  0.  Roe.  a  witness  called  on  behalf  of  the 
Applicant,  having  been  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

Direct  Examination 

By  Mr.  Stollenwerck: 

Q.  Mr.  Roe,  have  you  given  your  name  to  the  Reporter? 
A.  D.  0.  Roe. 

Q.  What  is  your  occupation,  Mr.  Roe?  A.  Live  insur¬ 
ance  business. 

Q.  Well,  are  you  an  accountant,  or  have  you  had  any  de¬ 
tailed  information  about  the  estate  of  Mr.  R.  V.  Westervelt, 
deceased?  A.  I  am  the  administrator. 

Q.  You  are  the  administrator?  A.  Yes,  sir. 

Q.  Have  you  made  an  analysis  of  the  assets  and  liabili¬ 
ties  of  that  estate?  A.  Yes,  sir. 

Q.  Roughly,  what  is  the  net  result  of  your  analysis? 

Mr.  Porter:  Just  a  minute,  Mr.  Examiner.  I  wonder 
if  counsel  will  indicate  the  materiality  of  the  evidence  con¬ 
cerning  this. 

692  Mr.  Stollenwerck:  Your  Honor,  the  purpose  is  to 
show  that  the  representations  of  Mr.  Westervelt  as  to 

his  financial  net  worth  of  $20,000.00,  is  entirely  inadequate, 
and  that  since  his  death  the  exact  facts  relative  to  his  estate 
have  been  determined  by  the  administrator.  This  is  a 
specific  representation  in  the  record,  the  basis  of  his  re¬ 
sponsibility  at  the  time  of  the  hearing.  I  think  it  is  per¬ 
tinent  to  show  the  incorrectness,  whether  it  was  intentional 
or  not ;  at  least  the  incorrectness  in  the  estimate  of  his  net 
worth. 

Mr.  Porter:  The  purpose  of  the  testimony  is  to  show 
that  one  of  the  original  incorporators  misrepresented  be- 
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fore  the  Commission  his  own  financial  standing.  That  is 
it  in  short,  is  it  ? 

Mr.  Stollenwerck :  I  wont  put  it  in  as  strong  words  as 
that.  The  statements  he  made  cannot  be  substantiated  by 
fact.  I  don’t  know.  Mr.  Westervelt  may  have  had  that.  As 
a  matter,  we  arc  in  a  position  to  prove,  probably,  that  this 
estimate  of  $20,000.00  was  entirely  erroneous. 

!  The  Examiner:  Where  does  that  become  material  now, 
in  view  of  the  fact  that  this  man  is  deceased,  his  estate  is 
holding  no  stock  in  this  applicant  corporation,  and  proposes 
to  hold  no  stock.  lie  was  only  a  subscriber  for  $2,000.00, 
and  if  he  didn’t  have  a  dime,  I  think  his  testimony  is  cor¬ 
roborated  and  substantiated  that  he  could  supply  $2,000.00, 
by  the  fact  he  borrowed  $10,000.00  on  his  own  credit. 
693  Since  this  man  has  passed  out  of  the  picture,  I  don’t 
quite  see  the  materiality  of  this  evidence. 

Mr.  Stollenwerck:  Well,  we  shall  not  insist  on  anything 
that  is  not  material  upon  the  basis  of  showing  their  irregu¬ 
larities  and  their  proof  which  were  misleading.  I  had  the 
idea  it  was  pertinent  to  establish  how  impossible  the  actual 
facts  would  show  this  statement  to  have  been  at  that  time. 
Upon  the  strength  of  that  statement,  your  Honor  arrived 
at  a  conclusion;  on  a  statement  which  was  misleading. 

The  Examiner:  The  only  conclusion  arrived  at  by  the 
Examiner  concerning  the  testimony  of  Mr.  Westervelt  in 
the  original  hearing,  was  that  he  was  able  to  supply 
$2,000.00,  less  the  amount  to  be  credited  to  him  for  attor¬ 
ney’s  fees  if  matters  had  gone  on  from  that  point.  Now  the 
evidence  adduced  at  this  further  hearing  shows  he  could 
have  furnished  more  than  $2,000.00,  because  the  Doctor 
testified  this  morning  he  loaned  him  $10,000.00  on  his  own 
credit.  Now,  since  the  man  has  passed  out  of  the  picture,  I 
don ’t  see  why  it  would  be  material. 

Mr.  Stollenwreck:  I  will  make  this  explanation,  and  if 
you  think  it  is  immaterial,  I  will  recall  the  witness:  The 
statements  made  by  Mr.  Westervelt,  in  detail — the  state¬ 
ments  made  regarding  his  financial  condition;  the  state¬ 
ment  he  had  only  current  liabilities  of  $250.00  and  certain 

other  detailed  statements  which  an  inventorv  of  his  estate 

*■ 

I  proved  were  entirely  inadequate.  It  has  been  our 
6^)4  idea  and  conviction  that  the  entire  statement  of  the 
witness  formed  a  setting  for  a  conclusion  of  the  Ex- 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  379 


aminer.  If  he  were  inaccurate  in  one  place,  probably  he 
was  inaccurate  in  another  place,  and  it  goes  to  the  bonafides 
of  the  representation  of  their  evidence.  We  are  asking  to 
show  these  inequalities  and  the  showing  of  the  facts  that 
mis-led  the  Commission. 

The  Examiner:  I  don’t  think  it  is  material  at  this  time, 
after  this  man  has  passed  out  of  the  picture. 

Mr.  Stollenwerck :  We  will  withdraw  the  witness. 

(The  witness  was  excused.) 

Mr.  Stollenwerck:  Mr.  Examiner,  we  have  withdrawn 
the  witness  voluntarily  and  1  would  like  the  record  to  show 
that  the  purpose  of  presenting  him  was  to  establish  the  fact 
that  the  estate  of  R.  V.  Westervelt  is  an  insolvent  estate. 

The  Examiner :  All  right.  You  mav  let  the  record  so 
show. 

Mr.  Stollenwerck:  Mr.  Favour. 

Whereupon — A.  H.  Favour,  a  witness  called  on  behalf  of 
the  applicant,  having  been  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

Bv  Mr.  Stollenwerck: 

Q.  Please  state  your  name?  A.  A.  H.  Favour. 
695  Q.  Mr.  Favour,  what  is  your  occupation  ?  A.  I  am 

a  Lawver. 

% 

Q.  Located  in  Prescott  ?  A.  Yes,  sir. 

Q.  Arc  you  of  the  firm  of  Favour  &  Baker?  A.  1  am. 

Q.  Have  you  personal  knowledge  of  the  occurrences  in  re¬ 
lation  to  the  taking  of  the  depositions  of  the  Southwest 
Broadcasting  Company  ?  A.  I  have  personal  knowledge  of 
the —  yes,  of  the  circumstances  surrounding  the  matter.  In 
a  certain  sense,  I  have. 

Q.  As  far  as  your  knowledge  extends,  will  you  kindly 
explain  to  the  Examiner  the  conditions  in  relation  to  the 
notice  or  lack  of  notice  given  to  your  associate,  Mr.  Craw¬ 
ford,  when  those  depositions  were  taken? 

Mr.  Porter:  Mr.  Examiner,  I  would  like  to  know  at  this 
time  whether  counsel  will  present  to  this  Examiner  a  mo¬ 
tion  to  strike  the  depositions  on  file?  It  seems  to  me  that 
the  Examiner  and  the  Commission  have  already  found  cer- 
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tain  things  with  respect  to  those  depositions  and  admitted 
the  depositions  for  what  they  were  worth.  Now  the  facts 
shown  by  the  depositions  apply  alike,  as  the  Commission 
has  found  and  as  the  Examiner  as  found,  to  both  parties. 
Before  testimony  is  shown  in  support  of  the  claim  that  the 
depositions  were  irregularly  taken,  I  think  counsel  should 
state  that  it  either  is  his  purpose  to  present  a  motion 

696  to  strike,  or  he  should  present  the  motion  at  this 
time. 

Mr.  Stollenwerck :  Mr.  Examiner,  it  is  my  purpose,  and 
1  am  now  presenting  my  motion  to  strike  those  depositions, 
because  of  their  invalidity,  on  the  basis  there  was  no  cross- 
examination,  and  it  was — there  was  no  cross-examination 
because  the  applicant  Stuart  was  prevented  from  such 
cross-examination. 

I  The  Examiner:  Well,  I  will  permit  you  to  offer  in  evi¬ 
dence  any  substantiation  of  that  allegation. 

Mr.  Mr.  Stollenwerck: 

Q.  Mr.  Favour,  will  you  make  the  statement? 

The  witness :  Well,  the  firm  of  Favour  and  Baker  con¬ 
sists  of  three  members;  myself,  Mr.  A.  G.  Baker  and  A.  M. 
Crawford.  A.  M.  Crawford,  at  some  time  in,  I  think  it  was 
the  spring  of  1936,  was  looking  after  the  details  and  assist¬ 
ing  Mr.  Stuart  in  connection  with  his  Washington  represen¬ 
tation  in  his  application  for  a  radio  station.  We  were  in 
correspondence  with  Mr.  Stollenwerck,  the  Attorney  for 
Mr.  Stuart  in  Washington,  and  the  word  came  out  from 
Washington  that  there  was  to  be  certain  interrogatories 
taken.  I  think  we  helped  get  up  the  number  of  names  of  the 
witnesses  and  the  questions  to  be  asked,  and  the  time  was 
set,  and  Mr.  Crawford  told  me  the  day  that — 

Mr.  Locklear:  (Interrupting)  We  object,  if  the  Exam¬ 
iner  please,  what  Mr.  Crawford  told. 

The  Examiner:  Yes. 

697  The  witness:  Mr.  Crawford  consulted  me,  I  will 
put  it  that  way,  as  one  of  the  attorneys. 

Mr.  Locklear:  W’e  object  what  Mr.  Crawford  told  the 
witness. 

The  Examiner:  You  will  not  tell  what  anyone  testified. 

The  witness:  Well,  we  didn't  have  any  notice,  I  will  put 
it  that  way.  We  had  no  legal  notice  of  the  taking  of  those 
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depositions  on  the  18th  of  May,  and  the  affidavit  that  was 
made  by  Mr.  Westervelt  and  which,  I  suppose,  this  is  his 
affidavit,  and  which  I  have  a  copy;  an  affidavit  that  was 
made  and  sworn  to  before  J.  Andrew  West  on  August  8th, 
1936,  wherein  he  stated  that  on  the  18th  of  May,  1936,  was 
requested  by  the  said  Crawford  to  come  to  the  office  of 
Favour  and  Baker,  and  at  that  time  he  gave  us  notice. 
That  is  not  so,  for  the  reason  that  Mr.  Crawford  was  in — 
nothing  came  up  in  regard  to  those  depositions,  and  the 
depositions — in  regard  to  this  matter  until  the  20th  of  May, 
and  on  the  20th  of  May —  I  got  the  wrong  book.  I  looked  it 
up,  but  on  the  20th  of  May,  Mr.  West,  Mr.  Crawford  and  I 
had  a  consultation  in  reference  to  the  possibilities  of  work¬ 
ing  out  some  adjustment  between  these  parties  and  there 
wasn’t  a  word  said.  That  is  the  first  time  anything  came 
up.  At  that  meeting,  there  wasn ’t  a  word  said  or  any  notice 
given  about  the  taking  of  these  depositions.  I  tried  after¬ 
wards  to  find  out  about  them,  and  there  wasn’t —  We  didn’t 
know  whether  thev  were  taken. 

698  By  Mr.  Stollenwerck : 

Q.  Mr.  Favour,  do  you  know  when  the  first  depositions 
were  taken  ?  A.  I  haven’t  any  idea.  I  know  that  we  were 
taking  some  depositions  and  we  did  notify  Mr.  Westervelt 
of  that  fact. 

Q.  Do  you  know  over  what  period  of  time  the  taking  of 
the  depositions  was  continued?  A.  1  haven’t  any  idea. 

Q.  When  did  you  first  know  that  the  depositions  had  been 
taken?  A.  Well,  I  don’t  know  as  I  ever  knew  they  were 
taken. 

Q.  Before  that  hearing  in  Washington,  you  knew  nothing 
about  the  taking  of  the  depositions,  did  you?  A.  I  believe 
that  we  talked  with  Westervelt,  as  I  recall,  at  one  time 
about  the  matter.  It  was  after  we  had  given  him  notice,  and 
he  told  me  that  he,  that  it  was  not  necessary  to  give  notice. 

The  Examiner:  Was  your  application  pending  at 
the  time  of  the  taking  of  the  depositions;  Mr.  Stuart’s  ap¬ 
plication  pending? 

A.  I  can’t  tell  you  that,  Judge,  because,  this  was  on  May 
18th— 

The  Examiner.  (Interrupting)  1936? 

A.  Some  time  beyond  that;  that  is,  Mr.  Westervelt  said 
he  began  to  taking  these  on  that  date,  1936,  yes.  I  never 
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saw  Stuart’s  application.  I  could  not  tell  you  what 

699  the  date  is.  I  suppose  it  speaks  for  itself. 

Mr.  Porter:  I  think  the  record  will  show,  Mr.  Ex¬ 
aminer,  that  both  applications  were  pending  some  time 
prior  to  May  18th,  1936. 

The  Examiner:  All  right.  Proceed. 

By  Mr.  Stollenwerck : 

i  Q.  Mr.  Favour,  have  you  any  further  knowledge  about 
that  transaction  except  what  was  given  to  you  from  Wash¬ 
ington?  A.  I  know  there  was  afterwards,  considerable  dis¬ 
cussion  about  it,  and  there  was  some  affidavits  prepared  and 
sent  back  there.  Mr.  Crawford  prepared  an  affidavit,  1 
>vent  over  it,  and  I  said  it  was  in  accordance  with  the  way  I 
understood  it.  That  is  the  affidavit,  I  don’t  know  what  date 
it  was,  but  I  think  that  was  made  within  the  last  six  months. 

Q.  Bo  you  know  about  Mr.  Crawford  preparing  the  actual 
affidavit,  which  was  about  the  time  of  the  hearing,  which 
reached  Washington  a  day  or  two  after  the  hearing?  A. 
Well,  he  made  an  affidavit.  There  was  no  notice  given. 

Q.  Yes,  sir.  A.  Yes,  I  know  that.  He  showed  it  to  me. 
I  went  over  it. 

I  Mr.  Stollemverck :  I  think  that  is  all. 

The  Examiner:  Cross-examine. 

700  Cross  Examination 

By  Mr.  Locklear : 

Q.  Your  firm  represented  Mr.  Stuart  in  the  prosecution 
of  this  application  ever  since  it  was  filed?  A.  No,  1  would 
not  say  we  represented  him.  I  said  we  did  chores  for  Mr. 
Stollenwerck  in  Washington. 

Q.  Would  you  say  you  were  associated  with  Mr.  Stollen¬ 
werck?  A.  Recently,  I  have  been  admitted  to  practice.  I 
don’t  think  we  did  appear  at  this  proceeding.  Mavbe  we 
did. 

Q.  Are  you  the  Attorneys  for  Mr.  Stuart  in  the  prosecu¬ 
tion  of  this  application '!  A.  I’d  say  yes,  in  the  legal  sense 
we  are  one  of  the  attornevs. 

mi 

The  Examiner:  At  this  time? 

A.  At  this  time.  That  is  to  say,  if  that  constitutes  the 
attornevs. 

mi 

i  Q.  At  the  time  of  the  taking  of  the  depositions  though, 
no  member  of  your  firm  was  admitted  to  practice  before  the 
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Federal  Communications  Commission?  A.  No.  I  think  that 
application  to  be  admitted  was  just  recently  filed.  The  oc¬ 
casion  never  came  up  where  it  was  necessary  for  us  to  do 
anything  out  here. 

The  Examiner:  Yes.  I  think  some  members  of  your  firm 
were  admitted  to  practice  before  the  Commission 

701  about  a  month  ago. 

The  witness:  Both  Mr.  Crawford  and  myself. 

By  Mr.  Locklear: 

Q.  Mr.  Favour,  do  you  have  any  interest  in  the  Prescott 
Evening  Courier?  A.  None  whatever. 

Q.  Have  you  ever  had?  A.  Yes.  I  owned  the  Prescott 
Evening  Courier  and  sold  it  in  1922.  I  lost  $4,700.00  on  the 
deal. 

Q.  Isn’t  it  a  fact  that  these  depositions,  the  taking  of 

them,  was  held  up  because  of  those  conferences  you  and  Mr. 

Crawford  were  holding?  A.  Held  them — 

Q.  (Interrupting)  Strike  that.  1  will  put  the  question 

this  way:  Isn’t  it  true  that  the  taking  of  the  depositions 

was  postponed  because  of  those  conferences  that  you  and 

Mr.  Westervelt  and  Mr.  Crawford  held  with  a  view  toward 

compromising  this  matter?  A.  No.  The  depositions  that 

were  taken  in  behalf  of  Mr.  Stuart  was,  I  am  pretty  sure, 

were  taken  on  the  day  they  were  noticed  for.  These  others, 

we  didn’t  know  anything  about  when  they  were  to  be  taken. 

Q.  You  had  these  conferences  about  the  18th  day  of  May  ? 

A.  No.  The  first  conference  we  had  was  on  the  20th  day  of 

Mav  in  my  office. 

*  * 

Q.  At  that  time  no  depositions  were  taken  to  your 

702  knowledge?  A.  No,  none  whatever.  Depositions 
were  not  mentioned.  The  matter  under  discussion 

was  whether  or  not,  the  possibility,  as  I  raised  it  myself  and 
as  I  remember  it,  1  spoke  to  Steve  Rhodes  about  it.  I 
thought  there  ought  to  be  some  adjustmnt  between  the  par¬ 
ties. 

Q.  Are  you  prepared  to  say,  of  your  own  knowledge,  you 
know  there  was  no  understanding  between  Mr.  Wester¬ 
velt  and  Mr.  Crawford,  that  oral  notice  would  be  given  bv 
the  Notary  Public  on  the  person  whose  deposition  Mr. 
Westervelt  desired  to  take?  A.  I  know  that  the  files  in  the 
office  active  in  the  matter,  Crawford  was  to  look  if  the  actual 
appearances,  at  the  time  of  the  cross-examination,  they  was 
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asked  to  report  to  Mr.  Stollenwerck,  although  he  could  not 
find  it. 

Q.  Are  you  prepared  to  say  there  was  no  such  agreement 
between  Mr.  Crawford  and  Mr.  Westervelt?  A.  Yes,  I  am. 

Q.  Are  you  also  prepared  to  say,  of  your  own  knowledge, 
that  at  no  time  between  the  18th  day  of  May,  1936,  and  the 
28th  of  May,  1936,  did  the  Notary  Public  come  into  the  office 
of  Mr.  Crawford  and  orally  inform  him  that  depositions 
were  now  being  taken  by  the  Southwest  Broadcasting  Com¬ 
pany?  A.  I  am  satisfied  there  was  not  any  such  thing.  I 
don’t  know,  but  Crawford  talked  it  over  with  me, 

703  went  over  his  affidavits  with  me,  and  I  know  Mr. 
Crawford  is  not  swearing  to  a  fact  that  is  not  true. 

Q.  You  are  not  prepared  to  say  that  he  did  not  have  any 
such  notice?  A.  Yes,  I  am  positive  he  didn’t  That  would 
be  my  conclusion  in  the  matter. 

Mr.  Locklear:  I  think  that  is  all. 

Mr.  Stollenwerck:  Mr.  Favour — 

The  Examiner:  Just  a  minute.  Cross  examination,  Mr. 
Porter. 

By  Mr.  Porter: 

Q.  Who  is  Mr.  Crawford?  A.  Mr.  Crawford  is  a  mem¬ 
ber  of  our  firm. 

Q.  A  partner  in  the  firm?  A.  Yes. 

Q.  Is  he  here  in  the  City  ?  A.  No,  Mr.  Crawford  had  the 
month  of  Julv  off  on  his  vacation.  We  arranged —  he 
usuallv  takes  Julv  and  he  has  been  a  wav  a  month.  I  have 
been  trving  to  get  in  touch  with  him.  I  rather  fancv  he 
will  be  back  here  either  today  or  tomorrow.  At  least,  I 
hope  so. 

Mr.  Porter:  That  is  all. 

The  Examiner:  Anything  on  re-direct? 

Mr.  Stollenwerck:  No  further  questions. 

(The  witness  was  excused.) 

Mr.  Stollenwerck:  I’d  like  to  state,  your  Honor,  that  due 
to  the  unexpected  absence  of  Mr.  Crawford,  I  desire 

704  to  take  his  deposition  in  relation  to  this  situation, 
and  we  ask  that  the  record  be  kept  open  for  that  pur¬ 
pose,  and  while  I  am  asking  that  it  be  kept  open,  I  will  also 
add  I  would  like  to  introduce  the  original  telegram,  or  a  cer- 
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tificd  copy  of  same  which  we  can  obtain  when  in  Washing¬ 
ton — 

The  Examiner:  (Interrupting)  What  telegram? 

Mr.  Stollenwerck:  The  telegram  which  has  been  discus¬ 
sed  in  relation  to  Mr.  Westervelt. 

The  Examiner:  Of  course,  that  telegram  is  not  admis¬ 
sible.  It  will  be  ruled  out.  I  am  not  going  to  let  the  bars 
down  and  let  in  any  such  matters.  I  have  heretofore  ruled 
that  under  no  rule  of  procedure  would  permit  the  introduc¬ 
tion  of  such  documents  in  the  evidence.  I  would  like  to 
have  all  counsel  approach  the  bench. 

(Conversation  off  the  record  was  had  between  the  Ex¬ 
aminer  and  counsel  for  all  parties.) 

By  Mr.  Stollenwerck: 

Your  Honor,  I’d  like  for  the  record  to  show  that  upon 
more  mature  consideration  and  represented  by  Mr.  Stuart, 
we  are  prepared  to  withdraw  any  effort  or  any  activity  in 
relation  to  impeaching  the  credibility  of  the  testimony  of  the 
late  Mr.  Westervelt.  Candidly,  we  realized  all  along  a  deli¬ 
cate  situation.  We  are  not  here  in  an  inquisitorial  capacity. 
I  assume  no  approbrium  may  be  attached  to  it,  for  the 
reason  this  whole  situation  appeared  to  me  to  be  abnor¬ 
mally  irregular,  and  I  am  making  an  effort  to  get 
705  the  facts,  not  having  in  consideration  at  the  time  the 
law  which  has  been  suggested  relative  to  the  im¬ 
peachment  of  any  testimony  of  such  witness,  so  we  are  per¬ 
fectly  willing  to  have  all  activity  in  relation  to  that  dis¬ 
regarded. 

The  Examiner:  You  will,  of  course,  pursue  and  propose 
to  offer  other  evidence  tending  to  support  the  motion  to 
strike  the  depositions? 

Mr.  Stollenwerck:  That  is  my  intention,  yes,  sir. 

The  Examiner:  Proceed. 

Mr.  Stollenwerck:  Mr.  Examiner,  may  the — let  the  rec¬ 
ord  show  that  the  applicant,  Stuart,  has  sufficient  evidence 
from  his  own  standpoint  to  be  of  the  conviction  that  the 
Southwest  Broadcasting  Company  has,  or  may  have 
operated  station  KGAR;  a  number  of  facts  that  came  to 
us  which  convinced  us  as  to  that  conclusion.  However,  we 
realized,  upon  mature  consideration,  that  that  is  a  matter 
for  the  Commission  to  determine.  A  number  of  facts  have 
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been  brought  out  which  indicate  the  activities  on  the  part 
of  the  Southwest  Broadcasting  Company  with  the  operation 
of  that  station,  and  we  had  in  mind  going  further  into  de¬ 
tail,  but  we  will  re-consider  that  idea  and  allow  the  admis- 
l  sions  on  the  part  of  certain  stockholders  of  the  Southwest 
Broadcasting  Company  to  be  sufficient  from  our  standpoint 
in  relation  to  that  activity.  That  will  then  shorten  our  case 
and  bring  us  down  to  where  we  will  take  advantage 

706  of  the  opportunity  of  presenting  facts  that  have 
arisen  since  the  former  hearing,  and  the  qualifica¬ 
tions  of  the  applicant  Stuart  at  the  present  time. 

i  Mr.  Locklear:  He  said,  “Let  the  record  show”.  That 
would,  in  effect,  be  asking  the  Examiner  to  make  a  finding 
here  at  this  time.  We  are  perfectly  willing  for  the  record  to 
stand  for  itself. 

The  Examiner:  As  I  understood  it,  Mr.  Locklear,  coun¬ 
sel  desires  the  record  to  show  that  the  applicant  Stuart  has 
additional  evidence  that  he  has  considered  offering  on  the 
question  of  the  connections  with  the  operation  of  this  other 
station  of  the  applicant,  the  Southwest  Broadcasting  Com¬ 
pany,  but  after  re-considering  the  matter,  has  decided  to 
[iiot  offer  any  additional  evidence,  but  to  stand  on  the  evi¬ 
dence  that  is  already  in  the  record. 

Mr.  Locklear:  Well,  of  course,  that  is  all  right. 

The  Examiner:  That  is  your  position,  is  that  right? 

Mr.  Stollenwerck :  That  is  our  position. 

The  Examiner :  All  right. 

Mr.  Stollenwerck:  Mr.  Examiner,  I  would  like  to  call 
Mr.  Thompson. 

The  Examiner :  Come  around,  Mr.  Thompson. 

Whereupon — Robert  B.  Thompson,  a  witness  called  on 
behalf  of  the  Applicant,  having  been  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows: 

707  Direct  Examination 

By  Mr.  Stollenwerck: 

Q.  Mr.  Thompson,  will  you  please  give  your  name  to  the 
Reporter  l  A.  Robert  B.  Thompson. 

Q.  And  vour  present  occupation?  A.  Manager  of  the 
Radio  Station,  KSUN. 

i  Q.  Speak  a  little  louder.  A.  Manager  of  the  Radio 
Station,  KSUN, 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  387 

The  Examiner:  Where  is  it  situated? 

The  witness :  Lowell,  Arizona. 

By  Mr.  Stollenwerck : 

Q.  How  long-  have  you  been  connected  with  the  radio 
business  ?  A.  About  ten  years. 

Q.  Will  you  state  briefly  your  major  activities  in  that 
connection  ?  A.  Well,  in  about  1926  or  1927,  I  constructed 
KVOA  in  Tucson  and  I  operated  that  station  for —  rather, 
I  was  Chief  Engineer  at  that  station  for  several  years,  and 
then  I  went  to  Lowell  and  constructed  KSUN  and  now 
managing  that  station. 

Q.  You  say  vou  constructed  a  station  where?  A.  At 
Lowell,  KSUN. 

Q.  What  is  your  position  there  at  KSUN  at  the  present 
time?  A.  I  am  now  Manager. 

Q.  Are  you  interested  in  serving  Mr.  Stuart  in  connection 
with  handling  his  station  in  the  event  his  permit  is 
708  granted?  A.  Mr.  Stuart  and  I  have  an  agreement  if 
the  permit  is  granted,  1  will  come  to  Prescott  and 
manage  the  station  and  construct  it. 

Mr.  Locklear:  If  the  Examiner  please,  I  am  only  object¬ 
ing  to  this  in  order  to  expedite  the  hearing.  We  have  great 
volumes  of  evidence,  technical  evidence  that  we  could  have 
offered  here  and  have  not  tried  out  side  of  the  case  yet.  As 
1  understood,  the  Commission  was  not  interested  in  that  and 
that  the  time  would  not  be  taken  up  for  that. 

The  Examiner:  I  am  going  to  overrule  your  objection. 
Let  him  testify. 

By  Mr.  Stollenwerck : 

Q.  Mr.  Thompson,  have  you  prepared  a  program  which 
you  think  is  adaptable  to  the  conditions  in  Prescott?  A. 
Yes,  sir;  I  have. 

Q.  I  hand  you  a  paper  here,  which  has  been  identified  as 
Stuart’s  Exhibit  No.  1,  and  ask  you  to  state  to  the  Examiner 
if  you  have  prepared  this  ? 

The  Examiner :  State  what  it  is. 

The  witness:  This  is  a  program  for  a  typical  week’s 
operation  of  the  proposed  station,  your  Honor. 

Q.  You  prepared  it?  A.  Yes,  sir;  1  did. 

Mr.  Stollenwerck:  We  are  asking  that  that  be  submitted 
in  evidence. 


388  W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION. 

The  Examiner :  Have  you  submitted  it  to  counsel? 

709  Mr.  Stollenwerck :  Yes,  I  have. 

The  Examiner :  Objections  ? 

Mr.  Porter:  None. 

The  Examiner:  Mr.  Locklear,  objections? 

Mr.  Locklear:  No  objection. 

The  Examiner:  May  be  admitted. 

(Applicant’s  Exhibit  1  Admitted  in  Evidence.) 

By  Mr.  Stollenwerck: 

Q.  Have  you  estimated  the  cost  of  the  construction  of  this 
proposed  station?  A.  Yes,  I  have. 

Q.  Have  you  listed  the  items  involved  in  it?  A.  Yes,  sir. 
Q.  I  hand  you  here  a  paper  identified  as  Applicant’s  Ex¬ 
hibit  No.  2,  and  ask  if  this  is  the  statement  you  have  pre¬ 
pared?  A.  Yes,  it  is. 

Mr.  Stollenwerck:  Mr.  Examiner,  we  ask  that  this  Ex¬ 
hibit  No.  2  be  admitted  into  evidence. 

The  Examiner:  Any  objections? 

Mr.  Locklear:  No  objections. 

The  Examiner :  Mr.  Porter ; 

Mr.  Porter:  None. 

The  Examiner :  It  may  be  admitted. 

(Applicant’s  Exhibit  No.  2  Admitted  in  Evidence.) 

By  Mr.  Stollenwerck: 

j  Q.  Mr.  Thompson,  have  you  estimated  the  station’s 
monthly  expenditures?  A.  Yes,  sir;  I  have. 

710  Q.  And  you  listed  all  of  those  items?  A.  Yes. 

Q.  I  hand  you  here  a  paper  identified  as  Appli¬ 
cant’s  Exhibit  No.  3,  and  ask  if  you  prepared  that?  A. 
Yes,  I  did. 

Mr.  Stollenwerck :  I  ask  your  Honor  that  that  be  admit¬ 
ted  into  evidence. 

,  The  Examiner:  Have  vou  submitted  it  to  counsel? 

•/ 

Mr.  Stollenwerck:  Yes. 

The  Examiner:  Objections,  gentlemen? 

Mr.  Porter:  None. 

The  Examiner:  Mr.  Locklear: 

;  Mr.  Locklear:  What  is  that,  Exhibit  3? 

The  Examiner :  Yes. 
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Mr.  Locklear :  No  objections. 

The  Examiner :  It  may  be  admitted. 

(Applicant’s  Exhibit  3  Admitted  into  Evidence.) 

By  Mr.  Stollenwerck : 

Q.  Mr.  Thompson,  have  you  prepared  the  rate  structure 
for  the  proposed  station?  A.  Yes,  sir. 

Q.  I  hand  you  here  Applicant’s  Exhibit  No.  4  for  identi¬ 
fication,  and  ask  you  if  you  prepared  that?  A.  Yes,  I  did. 

Mr.  Stollenwerck:  We  ask,  your  Honor,  that  that  be  ad¬ 
mitted  into  evidence. 

By  Mr.  Porter: 

Q.  I’d  like  to  ask  the  witness  if  that  represents  the 

711  station’s  proposed  rate  schedule?  A.  Yes,  sir;  it 
does. 

Q.  Did  you  consult  with  the  owners,  or  possible  owners 
of  the  station,  to  determine  if  that  is  satisfactory?  A.  Yes, 
sir. 

Q.  That  represents  your  plan?  A.  That  represents  my 
plan  for  the  station. 

The  Examiner:  Any  objections,  gentlemen? 

Mr.  Porter:  No  objections. 

The  Examiner:  Mr.  Locklear? 

Mr.  Locklear :  No  objections. 

The  Examiner:  It  may  be  admitted. 

(Applicant’s  Exhibit  No.  4  Received  in  Evidence.) 

By  Mr.  Stollenwerck : 

Q.  Now,  Mr.  Thompson,  you  state  you  have  prepared 
those  several  exhibits  and  gone  into  detail  as  to  each  one, 
has  that  all  been  done  carefully  and  in  a  calculating  way, 
from  a  business  angle,  to  lay  a  predicate  for  the  business 
operation  of  the  proposed  station?  A.  Yes,  it  has,  but  it 
must  be  understood  that  any  estimate  before  a  station  goes 
into  operation,  is  subject  to  slight  variations. 

Q.  This  is  simply  an  estimate?  A.  This  is  an  estimate, 
yes,  sir. 

Q.  Now,  Mr.  Thompson,  you  know  this  application  is  for 
a  hundred-watt  station,  and  I  believe  the  application  of  the 
Southwest  Broadcasting  Company  asks  for  250  watts. 

712  From  your  experience  as  an  operator,  what  is  your 
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idea  of  the  relative  value  of  those  signals  in  this  com¬ 
munity?  A.  Well,  from  observations  made  at  Prescott,  it 
seems  to  me  that  from  an  engineering  point  of  view,  a  hun¬ 
dred  watt  station  could  cover  Prescott  as  well  as  a  250  watt 
station,  if  the  outlying  territory  is  not  considered. 

Q.  You  speak  of  “outlying  territory”  in  counter  distinc¬ 
tion  from  Prescott  itself.  How  far  out  have  you  in  mind? 

Mr.  Porter:  Mr.  Examiner,  I  want  to  object  at  this  point 
to  the  witness  testifying  concerning  the  behavior  or  opera¬ 
tion  on  a  frequency  of  1500  kilocycles  or  kilowatts,  or  any 
other  power  unless  he  has  qualified  himself. 

The  Examiner:  He  has  to  qualify  as  an  expert  radio 
engineer,  otherwise  I  will  sustain  the  objection. 

Mr.  Stollenwerck :  Well,  Mr.  Examiner,  I’d  like  if  you 
will  take  judicial  notice  at  this  point  of  the  testimony  of 
Commission’s  Engineer  Davis  at  the  hearing  last  June,  to 
the  effect  that  a  transmitter  at  Prescott,  properly  installed, 
would  give  service  out  of  a  500  microvolt  line  and  that  the 
500  microvolt  line  on  a  250  Watt  station  would  be  14  miles 
from  the  transmitter,  and  on  a  100  watt  station,  it  would  be 
ten  and  one-half  miles  from  the  transmitter. 

The  Examiner:  That  will  be  done. 

713  Mr.  Stollenwerck:  Also,  that  he  has  a  tabulation 
as  to  the  relative  distance  covered  by  the  one  milli¬ 
volt  meter  line  with  a  two  millivolt  meter  line. 

i 

The  Examiner:  All  right,  sir. 

Bv  Mr.  Stollenwerck: 

•r 

Q.  Mr.  Thompson,  do  you  know  about  the  population 
some  ten  miles  out  from  Prescott;  is  it  sparsely  settled 
country,  or  what  are  the  actual  conditions  as  to  the  number 
of  people  residing  about  that  distance  out  from  this  pro¬ 
posed  transmitter? 

The  Examiner:  If  you  know  of  your  own  knowledge? 

The  Witness:  I  am  not  qualified  to  answer  that  question. 

Mr.  Stollenwerck:  You  can’t  say.  That  is  all,  your 
Honor. 

The  Examiner:  Cross-examine. 

Cross  Examination 
By  Mr.  Locklear: 

Q.  Have  you  broken  this  program  down  to  percentages, 
as  to  the  religious,  education,  farm,  news,  popular  music? 
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A.  I  don’t  have  those  figures  available.  I  have  broken  it 
down. 

Q.  Do  you  know  what  they  are?  A.  Not  accurate. 

Q.  Do  you  know  how  much  local  talent  is  employed  in 
these  proposed  programs?  A.  Approximately  two 

714  hours  a  day. 

Q.  You  contacted  them?  A.  They  have  been  con¬ 
tacted. 

Q.  Do  you  know  of  your  own  knowledge  that  they  have 
agreed  to  appear?  A.  No,  sir;  I  do  not. 

Q.  Now  you  have  “News  Flashes”  here  by  the  Asso¬ 
ciated  Press?  A.  Yes,  sir. 

Q.  Has  that  service  been  arranged?  A.  Yes,  sir. 

Q.  The  Associated  Press  does  contract  radio  news  ser¬ 
vice?  A.  Yes,  sir. 

Q.  You  have  the  Trans-Radio  Press  here;  has  that  been 
arranged  for?  A.  No  definite  contract  has  been  let. 

Q.  You  intend  to  use  both  services?  A.  Yes,  sir. 

Q.  You  are  sure  when  you  say  that  the  Associated  Press 
has  radio  service  and  it  is  available?  A.  They  do  not  have 
a  separate  radio  service,  but  they  do  allow  their  news  to 
be  broadcast. 

The  Examiner:  By  the  payment  of  an  additional  cost? 
A.  I  believe  so,  your  Honor. 

By  Mr.  Locklear: 

Q.  Did  you  ever  contact  the  officers  of  the  Southwest 
Broadcasting  Company  with  the  view  toward  hiring 

715  your  services  to  them?  A.  I  was  contacted  by  the 
Southwest  Broadcasting  Company. 

Q.  And  you  drew  up  some  plans  and  specifications  for 
them,  didn’t  you,  for  the  construction  of  the  station?  A. 
May  I  answer  that  in  my  own  way? 

Q.  Well,  did  you  or  didn’t  you?  A.  I  drew  up  some 
plans,  yes,  sir.  If  your  Honor  please,  that  is  not — 

Mr.  Locklear:  Your  counsel — 

The  Examiner:  (Interrupting)  You  can  explain  on  re¬ 
direct. 

Mr.  Stollenwerck :  We  would  like  to  know  the  purpose  of 
this  line  of  questioning  ? 

Mr.  Locklear:  I  think  it  is  obvious,  vour  Honor.  That  is 
all. 

The  Examiner:  Mr.  Porter,  any  cross-examination? 
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Mr.  Porter:  No  cross. 

The  Examiner :  Re-direct? 

Mr.  Stollenwerck :  That  is  all. 

The  Examiner:  You  can  explain  that  answer,  if  you  de¬ 
sire. 

The  witness:  I  was  working  at —  Mr.  Stetson  called  at 
our  station  in  Lowell  and  contacted  the  Manager  of  the 
Copper  Electric  Company,  which  owns  the  KSUN,  and 
asked  him  if  he  would  give  him  some  technical  advice  re¬ 
garding  the  proposed  station  in  Prescott.  I  am 

716  under  the  direct  managership  of  Mr.  Morris,  and  he 
asked  me,  as  part  of  my  duties,  to  draw  up  some 

plans  and  specifications  for  the  Southwest  Broadcasting 
Company,  which  I  did. 

Q.  Now,  Mr.  Witness,  when  you  retire  from  the  stand, 
will  you  break  down  this  applicant  Stuart’s  exhibit  No.  1 
in  percentages,  first,  as  to  commercial  and  sustaining: 
second,  as  to  the  percentage  to  be  devoted  to  religious,  edu¬ 
cational,  civic  and  other  similar  matters?  A.  Yes,  sir 
Q.  And  you  may  come  back  on  the  stand  later  and  testify 
on  it.  A.  Yes,  sir. 

The  Examiner:  Your  next  witness. 

(The  witness  was  excused.) 

Mr.  Stollenwerck:  Mr.  Examiner,  call  Mr.  Walden  to 
the  stand. 

The  Examiner:  Come  around,  Mr.  Walden. 

Whereupon — J.  W.  Walden,  a  witness  called  on  behalf  of 
the  Applicant,  having  been  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Stollenwerck: 

Q.  Mr.  Walden,  give  vour  name  to  the  Reporter,  please? 
A.  J.  W.  Walden. 

Q.  What  is  your  position,  Mr.  Walden?  A.  1  am 

717  General  Manager  of  the  Courier. 

Q.  The  Prescott  Courier?  A.  Prescott  Courier. 

Q.  Of  which  Mr.  Stuart,  the  applicant,  is  President  ?  A. 
Right. 

Q.  What  are  your  contemplated  duties  in  relation  to  the 
proposed  station  or  radio  station?  A.  During  Mr.  Stuart’s 
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absence,  I  would  have  direct  control,  being  executive  head, 
I  presume  you  will  call  it,  handling  the  accounts  and  the 
finances  of  the  proposed  radio  station. 

Q.  Are  you  to  assume  any  technical  management  of  the 
station  ?  A.  Xone  whatsoever. 

Q.  Is  it  your  purpose  to  keep  separate  accounts  of  the 
radio  station  and  of  the  newspaper;  keep  them  separate? 
A.  Absolutelv,  ves. 

Q.  Have  you  abtained  an  option  on  a  site  for  the  pro¬ 
posed  station?  A.  Yes,  we  have  three  at  the  present  time. 

Q.  An  option  for  one  of  three  sites?  A.  I  have,  anyone 
of  three,  depending  on  the  Commission’s  ruling  as  to  which 
is  the  better  site. 

Mr.  Stollenwcrck :  Mr.  Examiner,  will  you  take  judicial 
notice  of  the  fact  that  the  application  leaves  the  site  to  be 
determined  by  the  Commission. 

The  Examiner:  Subject  to  the  approval  of  the  En- 

718  gineering  Department. 

Mr.  Stollenwcrck:  Yes,  sir;  and  it  is  our  objective 
to  show  the  activity  in  relation  to  locating  possible  sites. 

The  Examiner:  Yes.  The  witness  has  testified  they  will 
select  one  that  meets  with  the  approval  of  the  Commission. 

The  witness :  That  is  right,  and  if  neither  of  those  three 
are  approved,  we  can  find  plenty  of  sites,  I  am  sure. 

By  Mr.  Stollenwcrck: 

Q.  Mr.  "Walden,  you  stated  you  obtained  an  option  for  a 
site.  I  hand  you  here  Applicant's  Exhibit  No.  5  for  iden¬ 
tification  and  ask  you  if  that  is  the  option  which  you  ob¬ 
tained  on  behalf  of  Mr.  Stuart?  A.  It  is. 

Mr.  Stollenwerek :  We  ask  that  that  be  introduced  in  evi¬ 
dence  as  Applicant’s  Exhibit  No.  5? 

The  Examiner:  Show  it  to  Mr.  Porter. 

Mr.  Porter:  All  right. 

By  Mr.  Stollenwerek: 

Q.  Is  this  the  original  option,  Mr.  Walden?  A.  Yes, 
that  is  the  original. 

Q.  Can  you  identify  the  signature,  and  was  it  subscribed 
in  your  presence?  A.  No,  it  was  not. 

Q.  You  know  that  to  be  the  signature  of  the  person  pur¬ 
porting  to  sign  it?  A.  I  could  not  say  as  to  that.  It 

719  was  handed  to  me  bv  one  of  our  Attorneys. 

•/  •> 
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Q.  Who  is,  at  present,  to  your  knowledge,  of  the — 
what  company  is  it  that  owns  that  site?  A.  The  Cortez  In¬ 
vestment  Company,  and  Mr.  Howard  Cornick  is  President. 

,  Q.  You  know  him  to  be  the  President?  A.  Mr.  Favour, 
says  he  is.  Mr.  Favour  handed  me  the  option.  Favour, 
Baker  and  Cornick  are  tiie  owners  of  this  Cortez  tract. 

The  Examiner:  Any  objections? 

Mr.  Locklear:  I  haven’t  seen  any  options  yet.  This  pur¬ 
ports  to  be  one  of  the  copies.  I  presume  they  have  one 
signed  up.  No  objections. 

The  Examiner:  Any  objections,  Mr.  Porter? 

Mr.  Porter:  1  have  no  objections,  although  I  don’t  think 
it  is  proper. 

The  Examiner:  It  has  but  slight  probative  value  to  offer, 
but  in  the  absence  of  the  option  I  will  admit  the  document. 
I  think  the  testimony  of  the  witness  is,  he  has  secured  those 
options. 

(Applicants  No.  5,  Received  in  Evidence.) 

By  Mr.  Stollenwerck : 

Q.  Mr.  Walden,  how  long  have  you  been  business  mana¬ 
ger  of  the  Courier  ?  A.  Two  years  July  18th,  1937. 

Q.  You  are  familiar  with  the  conditions  in  Prescott,  and 
are  very  well  acquainted,  are  you  not?  A.  Rather. 

Q.  Well,  to  what  extent  would  you  say;  what  do 
7:20  you  mean  by  “rather”?  A.  Rather  well  acquainted 
with  business  conditions  here. 

Q.  You  have  been  in  active  business  here  for  that  length 
of  time  ?  A.  Two  years  on  the  18th  of  this  month. 

Q.  In  the  capacity  of  what?  A.  General  Manager  and 
Editor  of  the  Courier. 

Q.  You  intend  to  use  the  same  business  methods  as  far 
as  accounting  is  concerned,  in  the  business  management  in 
relation  to  this  station,  that  department —  that  station,  as 
vou  have  been  handling  the  Courier?  A.  Yes,  sir. 

Q.  Any  statement  you  would  like  to  make  in  relation  to 
that?  A.  I  can  think  of  none,  except  that  I  am  sincerely 
convinced  that  it  would  be  an  ideal  situation.  We  pretty 
well  know  the  linancial  standing  of  every  business  firm  in 
town;  pretty  well  able  to  pass  on  their  credits  and  not  take 
dead  material.  We  know  our  collections  too,  and  we  feel 
we  know  how  to  make  the  collections  without  giving  verv 
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much  fence.  Other  than  that  1  don’t  know  that  I  have  any¬ 
thing  more  to  say. 

The  Examiner  Cross-examine. 

Cross-Examination 

By  Mr.  Locklear: 

Q.  Mr.  Walden,  you  say  you  are  the  Business 

721  Manager  of  the  Courier?  A.  Yes,  sir. 

Q.  You  are  also  Superintendent  of  the  Pioneers’ 
Home,  a  State  institution,  are  you  not?  A.  Yes,  sir. 

Q.  That  is  a  large  institution,  of  some  two  or  three  hun¬ 
dred  inmates?  A.  No,  170. 

Q.  And  if  this  permit  is  granted  you  will,  in  addition  to 
these  two  jobs,  have  the  supervisory —  you  will  supervise 
the  operation  of  the  station  during  Mr.  Stuart’s  absence? 
A.  Yes,  sir. 

Q.  On  this  option  of  the —  the  option  that  you  have  of¬ 
fered  in  evidence  here,  do  you  have  any  knowledge  of  the 
number  of  people  who  live  in  close  proximity  of  that  prop¬ 
erty  ?  A.  I  have  been  over  the  ground  thoroughly  and  there 
are  very  few  people  within  a  half  mile  of  this  proposed  site. 

Q.  You  don’t  know  how  many?  A.  No,  I  never  took  any 
census. 

Q.  None  of  these  tracts  you  have  under  consideration 
have  been  approved  by  the  Department  of  Commerce,  have 
they?  A.  No,  sir. 

Mr.  Locklear:  I  think  that  is  all. 

The  Examiner :  Mr.  Porter: 

By  Mr.  Porter: 

722  Q.  As  I  understand  these  options,  Mr.  Walden, 
they  represent  simply  three  choices  that  you  will 

submit  to  the  Commission  if  and  when  your  application  is 
granted?  A.  That  is  right,  and  if  they  are  not  the  proper 
sites,  we  can  get  others. 

Q.  You  will  select  others?  A.  Absolutely. 

Q.  I  wish  you  would  amplify  your  statement  a  little  more, 
that  it  would  be  an  ideal  situation  to  have  a  station.  You 
mean  in  connection  with  the  newspaper?  A.  Yes,  in  con¬ 
nection  with  the  newspaper.  We  would  have  a  service  at 
hand  that  would  cost  somebody  less  money  to  maintain, 
such  as  news  flashes;  the  ground  work  and  the  accounting 
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is  already  laid;  we  know  our  people;  we  know  the  business 
people,  how  to  make  our  collections  and  the  ones  to  give 
credit  to.  We  have  all  of  that  information  at  hand;  would 
not  have  to  work  up  to  it. 

Q.  What  sort  of  a  deal  would  the  station  make  with  an 
advertiser  who  is  also  using  the  service  of  the  paper?  A. 
It  is  our  purpose,  and  I  firmly  believe  that  an  advertising 
man  would  be  employed  at  the  station  exclusively. 

Q.  There  will  be  a  joint  advertising  rate  made  by  the 
paper  and  the  station?  A.  No,  I  think  not. 

723  Q.  Is  the  Evening  Courier  the  only  paper  here  in 
the  City  of  Prescott?  A.  No,  no.  There  is  a  weekly 

paper. 

Q.  What  is  the  weekly  paper  ?  A.  The  Yavapai  Inde¬ 
pendent,  I  believe,  is  the  correct  name  of  it. 

Q.  The  Evening  Courier  is  the  only  daily  paper?  A.  The 
only  daily  paper  in  northern  Arizona. 

Q.  Is  the  weekly  paper  connected  in  any  way  with  the 
Evening  Courier  ?  A.  None  whatsoever. 

Q.  Who  is  the  publisher  of  the  weekly  paper?  A.  Doc¬ 
tor  Owen.  It  may  be  Owen  or  Owens.  He  is  a  Chiroprac¬ 
tor  down  here.  I  guess  those  gentlemen  could  identify  him. 
I  don’t  know  what  his  initials  are. 

Q.  Mr.  Carl  Owen?  A.  I  believe  that  is  his  name. 

Q.  You  are  familiar  with  that  paper,  are  you?  A.  Well, 
I  see  a  copy  of  it  each  week. 

Q.  Does  it  have  an  extensive  circulation  here?  A.  I  be¬ 
lieve  not. 

Q.  The  Evening  Courier,  I  suppose,  has  quite  a  large 
circulation  here  in  this  County  ?  A.  It  has. 

Q.  What  is  the  total  circulation  of  the  paper?  A. 
Around  4,500. 

Q.  That  is,  in  the  County  ?  A.  That  is  in  its  en- 

724  tirety.  We  have  subscribers  all  over  the  County. 

Q.  How  much  of  that  is  in  the  County  ?  A.  Oh, 
most  of  it.  I  say  most  of  it.  We  do  have  quite  a  subscrip¬ 
tion  list  in  Flagstaff,  which  happens  to  be  in  Coconino 
County;  Flagstaff,  Winslow,  Holbrook,  Williams  and  Selig- 
man,  and  Seligman  is  in  Yavapai  County,  by  the  way,  but 
I\1  say  90  to  95  per  cent  is  in  Yavapai  County. 

Q.  And  how  much  of  that  would  be  in  the  City  of  Pres¬ 
cott  proper;  what  percentage?  A.  Probably  70  per  cent. 
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The  Examiner:  Seventy  per  cent  of  the  total? 

A.  Seventy  per  cent  of  the  total  of  Yavapai  County. 
This  figure  can  be  determined  very  readily  and  accurately 
by  consulting  our  records  in  the  office,  but  I  don’t  pay  a 
great  deal  of  attention  to  the  detail. 

Q.  I  think  approximately  is  sufficient,  isn’t  it  Mr.  Por¬ 
ter? 

Mr.  Porter:  I  think  so.  Now  the  Courier  is  the  only 
daily  paper? 

A.  It  is. 

Q.  You  have  an  interest  in  the  paper,  Mr.  Walden?  A. 
Not  a  cent.  Sorry. 

Q.  Mr.  Stuart  owns  practically  all  of  it?  A.  He  owns 
all  of  it. 

Q.  That  is  a  separate  corporation;  that  is  run  by 

725  the  corporation  which  lie  is —  A.  (Interrupting) 
The  Prescott  Courier,  Inc.,  and  he  is  the  President 

and  owner. 

Q.  The  sole  owner.  Have  you  made  any  determination 
as  to — your  news  broadcast  will  be  given  over  the  station 
and  will  be  very  largely  done  by  persons  connected  with 
the  paper  ?  A.  No. 

Q.  Reporters?  A.  No.  I  would  say  the  manager  of  the 
station  would  have  that  entirelv  in  charge.  He  would  be 
the  only  man  qualified  to  know.  I  know  absolutely  nothing 
about  the  radio  station. 

Q.  He  would  be  free,  I  suppose,  to  call  upon  persons  con¬ 
nected  with  the  paper?  A.  Oh,  absolutely;  yes. 

Q.  And  the  Associated  Press  and  the  other  news  ser¬ 
vice  you  mentioned  are  used  by  the  paper  now,  are  they  ? 

A.  Yes. 

Mr.  Porter:  That  is  all. 

The  Examiner:  You  would  have  to  pay  an  additional 
fee  to  the  Associated  Press  to  broadcast? 

A.  I  believe  there  is  a  small  charge  for  that,  although 
that  is  a  question  not  yet  determined. 

Q.  Now,  how  many  employees  of  the  newspaper  would 
also  be  employed  in  connection  with  the  operation  of  the 
radio  station?  A.  No  one  other  than  myself  that  I  could 
conceive  of  at  the  present  time.  Mr.  Stuart  might  have 
some  definite  idea  about  that. 

726  Q.  Does  that  corporation  publish  a  daily  paper 
and  also  publish  a  weekly  paper?  A.  It  does. 


398  \V.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION. 


Q.  What  is  the  circulation  of  that,  approximately?  A. 
Oh,  I  think  about  400;  somewhere  between  four  and  five- 
hundred. 

The  Examiner:  I  think  that  is  all  I  have.  Anything  on 
re-direct? 

By  Mr.  Porter : 

Q.  The  weekly  paper  that  you  publish  is  separate,  of 
course,  from  the  weekly  paper  you  mention?  A.  Abso¬ 
lutely. 

Q.  You  might  say  that  is  the  competing  weekly  paper  ? 
A.  The  weekly  Courier  has  been  in  existence,  I  guess,  ever 
since  there  was  a  daily  Courier.  It  is  run  off  on  Sunday — 
Saturday  night  after  our  regular  edition,  and  then  the 
weekly  is  run  off  with  the  Sunday  date  line  and  that  is  then 
mailed  to  our  various  subscribers  here  and  there.  Manv 
people  over  the  country  take  that. 

,  Q.  And  it  has  a  circulation  of  four-hundred?  A.  Ap¬ 
proximately. 

Q.  What  is  the  circulation  of  the  competing  weekly 
paper,  do  you  know?  A.  I  have  no  knowledge,  although  in 
X.  W.  Ayers  &  Sons  Guide,  I  guess  you  would  call  it,  I  no¬ 
ticed  just  recently  where  they  represented  a  circu- 
727  lation,  I  think,  of  2,297,  which,  of  course,  I  have  my 
suspicious  frankly  about  that. 

,  Q.  You  would  not  like  to  be  quoted  as  accurate  about 
that  circulation?  A.  Xo.  All  I  know  is  what  I  saw  in  that 
paper. 

Mr.  Porter :  That  is  all. 

By  the  Examiner: 

i  Q.  Is  that  a  claimed  paid  circulation,  or  just  circulation  ? 
A.  I  think  the  purpose  of  that  guide  is  to  show  the  paid 
circulation.  That  is  my  opinion  on  that. 

By  the  Examiner :  Anything  else,  gentlemen  ? 

Re-direct  Examination 

By  Mr.  Stollenwerck : 

•» 

Q.  Mr.  Walden,  about  this  advertising,  is  that  a  shopping 
sheet  that  is  freely  distributed?  A.  Xo,  there  is  a  shop¬ 
ping  sheet  in  addition  to  that,  about  a  four-page  shopping 
guide  that  they  distribute  around  town  without  charge. 
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The  Examiner:  That  is  a  “throw-away  paper”? 

A.  That  is  a  throw-away  paper  that  is  separate  from  the 
Yavapai  Independent. 

Q.  That  could  hardly  be  classed  as  a  newspaper?  A.  I 
mean  the  shopping  guide  is  not. 

The  Examiner:  That  is  what  I  have  reference  to.  Any¬ 
thing  further  from  this  witness? 

Mr.  Stollenwerck :  No  further  examination. 

Re-cross  Examination 
By  Mr.  Locklear: 

728  Q.  You  say  that  Mr.  Stuart  owns  the  Prescott 
Courier,  Incorporated?  A.  Yes,  sir. 

Q.  If  he  were  granted  this  radio  station,  he  would  have  a 
monopoly  on  the  daily  news  and  advertising  mediums  in 
the  County,  would  he  not  ?  A.  Why,  I  think  not. 

Q.  What  other  daily  mediums  do  you  recall  ?  A.  Well, 
there  is  no  other  daily. 

Q.  That  is  the  question  I  asked  you?  A.  Oh,  I  thought 
you  said  “Advertising  monopoly”. 

Q.  Then  he  would  have  a  monopoly  on  the  daily  news  and 
advertising  mediums  in  the  County?  A.  He  already  has  a 
monopoly  on  that  by  being  the  only  daily  newspaper  pub¬ 
lished  north  of  Phoenix. 

The  Examiner:  Anything  further? 

By  Mr.  Locklear : 

Q.  There  used  to  be  another  daily  newspaper  here?  A. 
Yes,  up  to  two  or  three  years  ago,  and  it  failed,  I  believe. 
Mr.  Locklear:  That  is  all. 

Mr.  Porter:  That  is  all. 

The  Examiner:  You  may  be  excused. 

(The  witness  was  excused.) 

The  Examiner:  Let’s  have  a  five  minutes  recess. 
(Whereupon,  a  short  recess  was  taken,  after  which  flic 
following  proceedings  were  had:) 

729  The  Examiner:  All  right,  gentlemen.  Call  your 
next  witness. 

Bv  Mr.  Locklear: 

* 

May  I  ask  one  other  question  of  Mr.  Walden  on  cross- 
examination,  from  where  he  sits  ? 

The  Examiner:  All  right 
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By  Mr.  Locklear: 

Q.  This  guide  from  which  you  got  your  information  as 
to  the  circulation  of  the  Prescott  Yavapai  Independent, 
gave  figures  which  designated  the  circulation  of  both  the 
Independent  and  the  trade  sheet?  A.  (Mr.  Walden)  No, 
just  the  Independent.  The  trade  sheet  is  not  listed. 

The  Examiner:  All  right,  call  your  next  witness, 
i  Mr.  Stollenwerck :  Call  Mr.  Aitken. 

Whereupon — R.  J.  Aitken,  a  witness  called  on  behalf 
of  the  Applicant,  having  been  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

Bv  Mr.  Stollenwerck: 

i 

Q.  Mr.  Aitken,  give  your  name  to  the  Reporter?  A.  R. 
J.  Aitken. 

Q.  What  is  your  occupation  at  present?  A.  Advertising 
Manager  for  the  Courier. 

Q.  Mr.  Aitken,  have  you  made  a  canvas  of  this  com¬ 
munity  in  relation  to  obtaining  broadcasting  orders  for 
services  by  the  proposed  station  should  Mr.  Stuart 
730  obtain  the  permit?  A.  I  have  made  partial  contact 
with  the  merchants. 

Q.  Well,  have  you  obtained  any  signed  agreements  con¬ 
tingent  upon  the  grant  of  this  permit?  A.  I  have. 

Q.  Mr.  Aitken,  I  hand  you  here  a  series  of  documents 
which  I  will  ask  vou  to  identifv.  Were  those  documents, 
indicated  as  Applicant’s  exhibit  No.  6  for  identification,  the 
signatures  thereon  obtained  bv  vou  and  witnessed  bv  vou  ? 

j  CS  11  11 

A.  Yes,  sir. 

Q.  What  are  they?  A.  They  are  agreements  to  adver¬ 
tise  over  the  radio  station  in  the  event  that  the  applicant, 
W.  P.  Stuart,  receives  the  permit. 

Q.  What  is  the  total  amount  of  those  agreements?  A. 
Approximately  $1,450.00. 

The  Examiner:  Per  month? 

A.  Per  month,  yes. 

i  The  Examiner :  Submit  it  to  counsel. 

Mr.  Stollenwerck:  Mr.  Examiner,  we  have  the  dupli¬ 
cate  at  the  office.  Because  of  the  rain,  we  ask  time  to  be 
allowed — 
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The  Examiner:  (Interrupting)  Any  objections  to  these, 
gentlemen  ? 

Mr.  Locklear:  No  objections. 

The  Examiner:  Submit  it  to  Mr.  Porter  for  examina¬ 
tion. 

Mr.  Porter:  No  objection. 

731  The  Examiner:  It  mav  be  admitted.  I  wish  vou 

* 

would  supply  a  duplicate  copy  to  the  Reporter. 

Mr.  Stollenwerck :  We  shall  do  that. 

(Applicant’s  Exhibit  No.  6  received  in  evidence.) 

Bv  Mr.  Stollenwerck : 

Q.  Air.  Aitken,  have  you  made  a  survey  of  the  potential 
advertisers  for  this  proposed  station  ? 

The  Examiner:  Vou  mean  in  addition  to  which  is  repre¬ 
sented  on  the  document  just  offered  in  evidence? 

The  witness:  Yes,  sir. 

By  Mr.  Stollenwerck: 

Q.  Mr.  Aitken,  I  hand  you  Applicant’s  Exhibit  No.  7  for 
identification,  and  ask  vou  to  identify  that.  Is  that  the  list 
of  potential  advertisers  that  you  have  obtained  by  your 
canvass?  A.  Yes,  sir. 

Q.  Have  you  summed  up  the  total  of  the  estimated 
monthly  advertising  revenue  ?  A.  Yes,  sir. 

*  C1  7 

The  Examiner:  Now,  on  what  do  vou  predicate  vour 
estimate  there? 

The  witness:  I  have  contacted  these  merchants  here  and 

asked  them  if  they  will  support  such  a  radio  station,  and 

thev  have  informed  me  that  thcv  would. 

*  *' 

Q.  Did  they  indicate  the  probable  amount?  A.  Approxi¬ 
mately  ;  approximately. 

By  Mr.  Stollenwerck : 

Q.  These  figures  on  this  statement  are  the  ap- 

732  proximations  that  you  speak  of?  A.  Yes,  approxi¬ 
mate  figures  in  every  case. 

Q.  What  total  do  you  show?  A.  $1,560.00. 

Mr.  Stollenwerck:  We  ask  that  that  be  introduced,  vour 
Honor,  in  evidence,  as  Applicant’s  Exhibit  No.  7. 

The  Examiner:  Objections? 

Mr.  Locklear:  No  objections. 
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Mr.  Porter:  None. 

The  Examiner:  This  is  supplementary  of  the — 

The  witness:  (Interrupting)  Yes.  The  other  is  signed 
contracts. 

The  Examiner :  It  may  be  admitted. 

(Applicant’s  Exhibit  No.  7  received  in  evidence.) 

By  Mr.  Porter: 

,  Q.  May  I  ask  the  witness  whether  this  is  a  rather  com¬ 
plete  list  of  advertisers  as  to  all  the  merchants  in  Pres¬ 
cott?  A.  No,  sir;  it  is  not  all  of  them. 

Q.  Just  the  ones  you  have  contacted?  A.  The  ones  I 
have,  from  time  to  time,  interviewed  and  gone  into  this  re¬ 
port,  and  they  have  given  me  the  understanding  that  that 
is  about  what  they  might  spend. 

Bv  Mr.  Stollenwerck: 

Q.  All  listed  on  that  sheet:  all  those  you  have  actually 
contacted  ?  A.  Yes,  sir. 

Mr.  Stollemverck :  That  is  all. 

733  The  Examiner:  Cross-examination? 

Cross-examination 
Bv  Mr.  Locklear: 

Q.  From  your  investigation  of  the  amount  of  advertis¬ 
ing  that  can  be  obtained  in  this  vicinity,  would  you  say  it 
would  adequately  support  a  radio  station  here  in  Prescott? 
A.  I  am  speaking  now  of  my  own  contacts  and  the  faith  of 
the  merchants  in  my  being  able  to  promise  them  certain 
things.  From  that  standpoint,  I’d  say  yes. 

Q.  Now,  you  have  $1,7)60.00  worth  monthly  listed  here. 
That  would  pay  the  expenses  of  the  station,  wouldn’t  it? 
A.  I  haven’t  anv  idea. 

Q.  These  customers  you  have  listed  here  would  prob- 
ablv  advertise  over  anv  radio  station  under  anv  manage- 
ment  if  it  were  adequate,  would  they  not?  A.  I  could  not 
sav  that. 

Q.  Did  tliev  tell  vou  that  thev  would  not  advertise  over 
the  station  if  the  Southwest  Broadcasting  Company  got 
the  permit  ?  A.  No. 
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Q.  I  notice  you  contacted  the  Men’s  Shop.  Did  you  see 
them  about  potential  advertising?  A.  Yes.  They  said 
they  would  be  very  glad  to  advertise  over  the  radio. 

Q.  While  you  were  in  their  store,  did  you  make  the  state¬ 
ment  to  the  clerks  and  the  manager  of  that  estab- 

734  lishment  that  any  person  who  aided  the  Southwest 
Broadcasting  Company  in  securing  its  permit  would 

pay  fifty-cents  an  inch  for  its  advertising  to  the  Courier? 
A.  I  don’t  remember  that.  Our  regular  rate  is  fifty-cents 
an  inch. 

Q.  Do  you  charge  the  Men’s  Shop  50  cents  an  inch?  A. 
No,  not  quite. 

Q.  Did  you  make  that  statement?  A.  I  don’t  remember. 
Q.  You  wont  say  that  you  did  not?  A.  No,  I  can’t  say. 
Mr.  Locklear:  That  is  all. 

The  Examiner:  Mr.  Porter? 

By  Mr.  Porter: 

Q.  You  said  that  in  contacting  these  various  parties 
listed  on  your  last  Exhibit,  totaling  fifteen-hundred  and 
some  odd  dollars,  that  you  made  promises  of  certain  things, 
is  that  correct?  A.  No,  only  that  it  was  an  attempt  being 
made  to  get  signed  contracts  in  the  event  we  got  the  station 
permit. 

Q.  Didn’t  you  testify  you  promised  certain  things  in  con¬ 
nection  with  consulting  them  to  see  whether  they  would 
advertise  over  a  radio  station  operated  by  you,  or  by  your 
company,  or  by  Mr.  Stuart?  A.  Well,  nothing  more  than 
the  promise  we  would  give  them  service  which  they  were 
entitled  to. 

735  Q.  That  is  what  you  meant  in  promising  them  cer¬ 
tain  things;  simply  you  were  promising  them  an  ad¬ 
vertising  service?  A.  Yes,  sir. 

Q.  I  just  want  to  clear  that  up.  A.  Yes. 

Mr.  Porter :  Thank  you. 

The  Examiner:  Anything  further? 

Re-direct  Examination 

By  Mr.  Stollenwerck : 

Q.  Mr.  Aitken,  are  those  rates  you  speak  of  subject  to 
okeli  by  Mr.  Stuart?  A.  Yes. 

Q.  Are  all  such  matters  submitted  to  him?  A.  Yes. 
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Q.  The  question  of  whether  they  will  become  effective  or 
not  ?  A.  That  is  right. 

The  Examiner:  Have  you  determined  the  percentage  of 
those  prospective  advertisers  who  signed  tentative  agree¬ 
ments  that  now  patronize  newspaper  advertising?  A.  No, 
I  have  not  given  that  any  thought. 

Q.  A  considerable  portion  of  them  probably  do  adver¬ 
tise  in  your  paper  now?  A.  Yes. 

Q.  And  the  same  thing  would  apply  to  the  supplemental 
list  ?  A.  In  a  way. 

Q.  Could  you  make  an  estimate  of  the  approxi- 

736  mate  percentage  in  each  instance?  A.  Well,  I’d  say 
in  the  event  we  take  the  signed  contracts,  probably 

about  thirty  per  cent. 

Q.  About  how  much  of  the  supplementary  would  there 
be  ?  A.  About  the  same. 

The  Examiner:  Anything  else? 

Mr.  Locklear:  I  have  one  question. 

Re-cross  Examination 

Bv  Mr.  Locklear: 

* 

Q.  Did  you  represent  to  the  persons  you  contacted  to  ob¬ 
tain  signed  agreements,  that  the  contract  was  not  binding, 
and  it  was  only  for  the  purpose  of  this  hearing  that  you 
were  obtaining  them  ?  A.  No,  sir. 

Q.  You  didn’t  represent  that  to  anyone.  Did  you  say  to 
anvone  that  thev  could  disregard  this  contract  after  this 
hearing  was  over?  A.  I  don’t  remember, 
i  Q.  Well,  are  you  positive  you  didn’t  say  it.  A.  Positive. 

Q.  That  is  your  statement  now,  you  never  made  any  such 
statement?  A.  Yes,  sir. 

Mr.  Locklear:  That  is  all. 

The  Examiner:  You  may  be  excused. 

(The  witness  was  excused.) 

Mr.  Stollenwerck :  Call  Mr.  Stuart  to  the  stand. 

737  The  Examiner :  Come  around,  Mr.  Stuart. 

Whereupon — W.  P.  Stuart  a  witness  called  on  behalf 
of  the  Applicant,  having  been  duly  sworn,  was  examined 
and  testified  as  follows: 
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Direct  Examination 

By  Mr.  Stoll  cnwe  rck : 

Q.  Mr.  Stuart,  please  give  your  name  to  the  Reporter. 
A.  W.  P.  Stuart. 

Q.  You  are  the  applicant  for  this  broadcasting  permit? 
A.  I  am. 

Q.  Mr.  Stuart,  have  you  made  any  contact  for  the  obtain¬ 
ing  of  a  radio  broadcasting  order  from  the  Tovrea  Pack¬ 
ing  Company?  A.  I  did. 

Q.  I  hand  you  here  Applicant’s  Exhibit  No.  8  for  iden¬ 
tification,  and  ask  you  to  identify  that?  A.  That  is  cor¬ 
rect. 

Q.  That  is  a  radio  broadcasting  order  from  the  Tovrea 
Packing  Company?  A.  Yes. 

Q.  Subject  to —  A.  (Interrupting)  Subject  to  obtain¬ 
ing  the  permit  to  construct  a  station  in  Prescott. 

The  Examiner:  What  kind  of  a  document  is  it? 

Mr.  Stollenwerck :  Simply  a  supplementary  contract 
which  Mr.  Stuart  obtained  rather  than  Mr.  Aitken. 
73S  The  Examiner:  I  sav,  the  advertising  contract? 

Mr.  Stollenwerck:  It  just  happened  that  Mr. 
Stuart  obtained  it.  Mav  it  be  introduced? 

Mr.  Locklear:  No  objection. 

Mr.  Porter:  No  objection. 

The  Examiner:  It  mav  be  admitted. 

(Applicant’s  Exhibit  No.  8  received  in  evidence.) 

The  Examiner:  You  will  supply  a  copy  later  to  the  Re¬ 
porter? 

Mr.  Stollenwerck:  I  will  supply  a  copy  to  the  Reporter. 

The  Examiner:  Thank  you. 

Bv  Mr.  Stollenwerck: 

Q.  Mr.  Stuart,  have  you  prepared  a  financial  statement  ? 
A.  I  have. 

Q.  That  is,  a  statement  of  the  assets  of  yourself  and 
wife?  A.  Yes. 

Q.  I  hand  you  here  Applicant’s  Exhibit  No.  9  for  iden¬ 
tification,  and  ask  you  to  identify  that.  Is  that  the  state¬ 
ment  prepared  by  you  ?  A.  That  is  the  statement  prepared 
bv  me  and  the  affidavit  from  mv  wife. 

Mr.  Stollenwerck:  We  ask  that  this  be  introduced  in 
evidence. 
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The  Examiner:  Submit  it  to  counsel.  Objections? 

Mr.  Locklear:  We  object  to  the  financial  state- 

739  ment  of  Della  Tovrea  Stuart,  unless  she  joins  in  the 
application,  because  it  is  our  understanding  that 

everything  she  owns  is  her  separate  property,  and  I  think 
Mr.  Stuart  will  substantiate  that  fact. 

The  Examiner:  You  may  question  the  witness. 

Mr.  Stollenwerck :  Mr.  Examiner,  we  object  to  that,  for 
the  reason  that  all  the  other  male  applicants  have  included 
their  wife’s  assets  with  their  own. 

Mr.  Locklear:  Mr.  Stuart  will  say  it  is  not  her  separate 
property  under  oath. 

The  Examiner:  You  may  question  the  witness  now  in 
order  to  predicate  your  objection,  if  you  desire. 

By  Mr.  Stollenwerck: 

Q.  Mr.  Stuart,  is  this — 

The  witness:  (Interrupting)  I  would  ask  that  you  read 
my  wife’s  statement  before  you  question  me,  not  the  finan¬ 
cial  part  of  it,  but  the  preamble  that  she  swore  to  in  the 
case,  or  I  will  read  it.  Mav  I  make  a  little  explanation  on 
this? 

The  Examiner:  Yes. 

The  witness:  My  wife’s  property  and  mv  own,  until  last 

year,  were  separate.  Anything  that  has  accrued  thereafter, 

regardless  of  whether  we  like  it  or  not,  that  I  got,  physical 

property,  is  half  hers.  The  community  property  law  of 

Arizona,  as  Mr.  Rhodes  said  vesterdav  in  admitting  his 
•  •  *  *  °  , 
wife’s  half-interest  in  the  business,  gives  your  wife 

740  half  of  everything  vou  obtain  after  marriage.  Mv 
wife  has  made  this  statement  before  making  a  finan¬ 
cial  statement,  and  this  is  an  affidavit  sworn  to  by  her  and 
she  will  substantiate  it  in  person,  if  demanded. 

Mr.  Porter:  Is  she  present,  Mr.  Stuart? 

A.  She  is  in  the  City  and  I  can  get  her  in  20  minutes,  if 
you  want. 

The  Examiner:  All  right. 

The  witness :  I  will  read  it : 

“Della  Tovrea  Stuart,  being  duly  sworn,  on  her  oath  de¬ 
poses  and  says,  that  she  is  the  wife  of  W.  P.  Stuart,  and 
that,  in  the  event  he  is  granted  a  permit  to  construct  a  radio 
broadcasting  station  in  Prescott,  Arizona,  all  her  personal 
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assets  are  at  his  disposal  without  reimbursement  in  any 
manner,  in  defraying  the  cost  of  construction  of  such  sta¬ 
tion  and  in  paying  the  expense  of  operation  should  the  sta¬ 
tion’s  receipts  be  less  than  operating  costs  for  a  year  or 
more,  and  without  assuming  any  ownership  in  the  station 
herself,  and  that  hereinafter  is  a  true  and  correct  statement 
of  her  financial  condition  as  of  this  date.” 

Now,  you  can  go  ahead. 

The  Examiner:  Objections?  The  exhibit  is  offered,  any 
objections  ? 

Mr.  Locklear:  We  object,  if  the  Examiner  please,  for 
the  reason  that  while  she  does  pledge  in  her  affidavit  to 
support  the  station  for — 

The  Examiner:  (Interrupting)  Let  me  see  a 
741  copy  of  that,  Mr.  Stuart. 

Mr.  Locklear:  For  a  year  or  more.  We  don’t 
think  any  person  who  has  not  joined  in  the  application 
here,  we  don’t  think  their  financial  statement  is  relevant. 
It  is  conceded  that  if  this  were  a  community  financial  state¬ 
ment,  it  would  be  different,  but  there  can’t  be  any  question 
about  her  assets  being  her  own  separate  property. 

The  Examiner:  I  am  going  to  admit  the  document  and 
you  may  cross-examine  the  witness. 

Mr.  Porter:  May  I  ask  the  witness  a  question  in  con¬ 
nection  with  the  document  ? 

The  Examiner:  Yes. 

By  Mr.  Porter: 

Q.  That  signature  that  appears  directly  under  the  state¬ 
ment  of  Mrs.  Stuart,  is  that  your  wife’s  signature?  A. 
That  is  my  wife’s  signature,  yes. 

Mr.  Porter:  I  don’t  believe  I  have  any  objection,  Mr. 
Examiner. 

The  Examiner:  I  will  admit  the  document  and  you  may 
cross-examine  the  witness  when  the  time  comes  concerning 
the  property  listed  in  this  exhibit  that  is  owned  or  jointly 
held  by  him  and  his  wife,  and  that  which  is  held  as  her  sepa¬ 
rate  property. 

Mr.  Stollenwerck :  Mr.  Examiner,  may  I  explain  that  I 
overlooked  the  fact  that  the  statement  of  the  Courier  is 
physically  attached  to  the  statement  of  W.  P.  Stuart  and 
wife,  and  the  document  was  identified  as  Exhibit  No. 
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742  9.  I  ask  permission  for  the  statement  of  the  Cour¬ 

ier  to  be  admitted  as  a  corporate  part  of  Exhibit  No. 
9,  rather  than  detach  it. 

The  Examiner:  You  own  all  of  the  stock? 

The  witness:  All  but  three  shares.  The  others  are  held 
for  the  purpose  of  the  record. 

Mr.  Porter:  It  appears  to  me,  Mr.  Examiner,  that  that 
statement  is  rather  important,  in  view  of  the  fact  that  Mr. 
Stuart’s  own  statement  evidences  a  very  substantial 
amount  of  stock  held  in  the  newspaper.  I  have  no  objec¬ 
tions. 

The  Examiner:  Any  objections? 

Mr.  Locklear:  To  the  Courier’s  statement? 

The  Examiner :  Yes. 
i  Mr.  Locklear:  I  think  it  is  all  right. 

The  Examiner:  It  may  be  admitted. 

(Applicant’s  Exhibit  No.  9  received  in  evidence.) 

The  Examiner:  What  was  the  Exhibit,  No.  9? 

Mr.  Stollenwcrek:  Personal  assets  of — 

The  Examiner:  (Interrupting)  Yes,  sir;  No.  9.  It  is 
all  nailed  together.  Why  couldn’t  you  consider  it  all  as  one 
exhibit  ? 

Mr.  Stollenwcrek:  I  asked  that  it  be  consolidated  as 
Exhibit  No.  9. 

The  Examiner :  Yes,  it  mav  be  done. 

By  Mr.  Stollenwerck : 

Q.  Mr.  Stuart,  have  you  any  other  occupation  besides 
that,  as  Manager  at  present  of  the  Courier  Corn- 
743  pany?  A.  Yes,  I  am  the  Internal  Revenue  Collec¬ 
tor  for  the  District  of  Arizona. 

,Q.  Where  is  their  office?  A.  Office  is  at  Phoenix.  I 
spend  four  days  a  week  there. 

Q.  Now,  in  the  event  that  this  permit  is  granted  you,  it 
is  your  purpose  to  delegate  others  to  the  actual  manage¬ 
ment  of  the  station?  A.  While  I  am  away,  yes,  except 
through  telephonic  communication.  I  expect  to  run  it  as 
I  run  the  Courier,  through  my  General  Manager,  who  is  in 
constant  touch  with  me  during  the  week  and  when  I  am  here 
on  week-ends. 

Q.  Mr.  Stuart,  how  many  shares  of  stock  of  the  Prescott 
Courier  do  you  own  out  of  the  total  issue? 
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The  Examiner :  He  has  stated — 

Tile  witness:  (Interrupting)  All,  I  said  there;  all  but 
three. 

Mr.  Stollenwerck :  All  but  three.  I  am  laying  that  as 
a  predicate  for  a  statement,  your  Honor,  that  we  may  see 
fit  to  apply,  for  the  consent  of  the  assignment  of  this  per¬ 
mit,  if  granted  Mr.  Stuart,  to  the  Prescott  Courier,  with 
the  idea  that  Mr.  Stuart  and  the  Courier  arc  substantially 
the  same,  so  we  would  not  have  to  make  an  additional  show¬ 
ing  for  a  separate — 

The  Examiner:  (Interrupting)  Of  course,  that  would 
be  a  separate  application. 

Mr.  Stollenwerck:  A  separate  application  on  the  basis 

thev  are  substantiallv  the  same. 

* 

744  The  Examiner:  All  right. 

By  Mr.  Stollenwerck: 

Q.  Mr.  Stuart,  how  long  have  you  been  the  President  of 

the  Courier  here?  A.  Fifteen  vears. 

* 

Q.  Has  the  Courier  bought  out  any  other  paper  during 
that  time  ?  A.  No. 

Q.  Well,  have  your  rates  ever  been  increased  here,  based 
upon  any  other  paper  being  put  out  of  business,  or  any¬ 
thing  of  that  sort  ?  A.  There  was  a  paper  suspended  oper¬ 
ations  in  Prescott  in  1934.  We  had  a  listed  rate  card,  a 
listed  schedule  of  rates  first  during  the  time  the  other  paper 
competition  was  keen,  but  we  have  never  raised  our  rates 
that  existed  before  the  other  paper  went  out  of  business. 

Q.  Is  it  your  purpose  to  put  in  an  inter-relation  of  rates 
between  the  Courier  and  the  proposed  ratio  station?  A. 
Well,  I  can  explain  that  in  this  wav.  It  is  mv  idea  that  the 

4.  *  *” 

Courier  would  take  care  of  the  business  end  of  the  collec¬ 
tions  for  the  radio  station,  and  thereby  eliminate  an  addi¬ 
tional  expense  to  the  station  at  least  until  it  was  self-sus¬ 
taining  or  proved  itself  out,  and  outside  of  that,  with  the 
possible  exception  of  a  local  radio  station  manager  not 
being  able  to  contact  me  on  something  that  he  was  not  sure 
about,  to  see  Mr.  Walden,  who  represents  me  here, 

745  the  radio  station  would  be  absolutely  independent. 

Q.  You  recognize  that  it  would  be  a  distinct  agency 
for  public  service  from  your  paper?  A.  Yes.  I  think  the 
newspaper  could  accomplish  more  with  a  radio  station  than 
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a  group  of  men  who  are  in  competitive  business  with  other 
merchants,  and  furthermore,  we  have  news  collectors  in 
this  County,  wherever  our  paper  circulates ;  we  have  a  local 
news  force  and  would  be  able  to  broadcast  our  news  re¬ 
ports,  local  and  county  and  regional  news  that  KTAR  at 
Phoenix  and  KOY  at  Phoenix,  who  are  audible  here,  could 
not  cover  in  their  news  broadcast  or  would  not  be  in  the 
regular  Associated  Press  flashes  that  we  would  use. 

I  Mr.  Stollenwerck :  That  is  all  for  the  present. 

The  Examiner :  Cross-examine. 

C  ross-examination 
By  Mr.  Locklear : 

Q.  You  said  that  your  duties  as  Federal  Collector  of  In¬ 
ternal  Revenue  for  the  District  of  Arizona  require  you  to 
be  in  Phoenix  at  least  four  days  a  week?  A.  There  is  no 
particular  requirement.  You  are  supposed  to  run  the  of¬ 
fice  according  to  the  satisfaction  of  the  Internal  Revenue 
Commissioner. 

Q.  I  take  it  from  what  you  said  that  the  proper  manage¬ 
ment  of  the  office  required  your  presence  there  at  least  four 
days  a  week?  A.  It  does,  more  time  or  less  as  the 
746  occasion  demands. 

Q.  You  expect  to  dovote  that  much  time  to  that 
office  as  long  as  you  hold  that  office  ?  A.  As  long  as  I  hold 
that  office,  I  expect  to  discharge  the  duties  of  it. 

Q.  Now  you  list  the  stock  that  you  own  in  the  Prescott 
Evening  Courier  and  the  Prescott  Courier,  Incorporated, 
as  worth  $61,000.00?  A.  Yes.  It  is  worth  more  than  that, 
but  I  have  made  a  statement  showing  just  exactly  how  that 
would  include  no  good  will,  and  I  can  get — if  the  Courier 
were  for  sale,  I  could  get  a  great  deal  more  than  that  for  the 
stock ;  probably  double. 

Q.  How  much  did  you  pay  for  it  when  you  bought  it  ?  A. 
I  paid  $25,000.00  for  it  with  one  Linotype  machine  and  an 
old  cylinder  press.  I  have  six  Linotype  machines  now. 

iQ.  Now,  Mr.  Stuart,  vou  list  your  financial  worth  here 
at  $89,989.17? 

The  Examiner:  That  is  the  joint — 

Mr.  Locklear:  (Interrupting)  No,  that  is  individually. 

The  witness:  That  is  my  own,  personally. 

The  Examiner:  All  right. 
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By  Mr.  Locklear : 

Q.  You  consider  that  a  conservative  estimate  of  your 
wealth  at  this  time?  A.  Yes,  I  think  it  is  very  conserva¬ 
tive. 

747  Q.  Now,  the  amount  listed  here  as  the  assets  of 
Della  Tovrca  Stuart  are  her  separate  property,  or 

have  you —  A.  (Interrupting)  Nearly  all  of  it,  yes. 

Q.  Practically  all  of  it  ?  A.  Nearly  all  of  it  except  some 
she  has  accumulated  this  year. 

Q.  Of  course,  you  have  no  right,  as  her  husband,  to  dis¬ 
pose  of  any  of  that  without  her  consent,  her  separate  prop¬ 
erty?  A.  Not  without  her  consent. 

Q.  Now  on  this  contract  with  the  Tovrea  Packing  Com¬ 
pany  for  radio  advertising,  you  believe  that  they  would 
advertise  over  a  radio  station  here  even  if  the  Southwest 
Company  were  granted  the  permit?  A.  I  don’t  know.  The 
management  of  the  Tovrea  Packing  Company  is  separate 
from  any  jurisdiction  of  my  wife.  My  wife  has  nothing 
to  do  with  the  management. 

Q.  Your  Attorney  made  the  statement  a  few  minutes  ago, 
that  you  anticipated  transferring  of  this  permit  if  you  ob¬ 
tained  is,  from  yourself  to  the  Prescott  Courier,  Incorpor¬ 
ated.  Is  that  your  plan?  A.  I  think  so. 

Q.  Well —  A.  (Interrupting)  Not  for  operating  pur¬ 
poses  at  all.  The  property  itself  would  remain  separate; 
mv  wife  and  mvself  fiftv-fiftv. 

Q.  No,  I  am  talking  about  the  permit  now  you  are  asking 
to  obtain  from  the  Federal  Communications  Corn- 

748  mission.  You  intend  to  have  that  transferred  from 
W.  P.  Stuart  personally,  to  the  Prescott  Courier, 

Inc  ? 

The  Examiner:  You  mean,  make  application? 

Mr.  Locklear:  I  mean,  make  application. 

The  witness :  I  will  if  I  deem  it  is  necessary,  and  I  think 
it  will  be.  I  am  not  sure  of  that.  That  is  something  I  will 
have  to  develop  later. 

Bv  Mr.  Locklear: 

Q.  The  policies  of  the  broadcasting  station  will  be  dic¬ 
tated  by  the  Prescott  Courier,  Incorporated,  will  it  not? 
A.  What  do  vou  mean  “Policies”? 

4 
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Q.  Policies  of  the  Broadcasting  Company  will  be  the 
same  as  those  of  the  newspaper?  A.  I  don’t  think  a  radio 
station  has  policies  and  a  newspaper  does.  The  radio  sta¬ 
tion  has  no  policy  whatever  and  the  newspaper,  naturally, 
has  a  policy.  It  would  not  have  any  policy  with  the  radio 
station  at  all. 

Q.  You  say  the  newspaper  does  have  a  policy?  A.  It  is 
supposed  to  have. 

Q.  How  many  shares  of  stock  are  outstanding?  By  that 
I  mean,  how  many  shares  have  been  issued  by  the  Prescott 
Courier,  Inc;  issued  and  delivered?  A.  500  shares. 

i  Q.  You  own  497?  A.  Yes,  sir.  I  might  add,  there  is  a 
mortgage  on  the  Courier  by  myself  and  wife  taken 

749  last  year  before  I  took  this  position  at  Phoenix. 
There  were  some  obligations  against  the  Courier  and 

some  equipment  we  needed,  and  we  put  that  money  up 
fifty-fifty. 

The  Examiner:  $20,000.00? 

The  witness :  $20,000.00.  She  owns  half  of  the  notes  and 
I  own  the  other  half. 

Q.  That  is  the  only  indebtedness  of  the  Courier?  A. 
The  only  indebtedness,  except  some  bills.  I  don’t  know 
how  much  they  are ;  not  much. 

Bv  Mr.  Locklear: 

w 

Q.  Mr.  Stuart,  you  wish  to  see  a  broadcasting  station 
permit  issued  to  anyone  in  Prescott?  A.  Well,  I  don’t 
know. 

Q.  Would  you  rather  there  be  no  station  here  at  all  ?  A. 
I  believe  if  I  had  a  station  it  would  be  operated  success¬ 
fully,  because  I  have  been  successful  in  my  other  business, 
but  I  think  the  City  itself  should  have  a  radio  station. 

Q.  It  was  your  purpose  in  asking  for  this  permit,  it  was 
simply  made  to  prevent  the  Southwest  Broadcasting  Com¬ 
pany  from  obtaining  it?  A.  No,  it  is  to  get  it  myself:  nat¬ 
urally  to  keep  them  from  getting  it,  because  I  want  it  my¬ 
self. 

Q.  At  the  time  they  formed  their  company  to  apply  for 
this  permit,  did  they  ask  you  to  come  in  with  them?  A. 
Yes.  Mr.  Stetson  and  myself — may  I  make  niv  ex- 

750  planation  on  that? 

The  Examiner:  Yes. 
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The  witness :  Mr.  Stetson  and  myself  talked  this  over  a 

great  many  times  and  I  was  very  keenly  interested.  He 

thought  we  could  get  this  station  from  Mr.  Scott,  operate  it 

for  two  or  three  months  and  mavbe  have  the  license  ex- 

•» 

tended,  and  then  the  final  decision  on  my  part  came  when 
I  found  I  could  have  nothing  whatever  to  do  with  the  busi¬ 
ness  policy  of  the  paper,  or  with  the — 

The  Examiner:  (Interrupting)  You  mean  the  station? 

The  witness:  The  station,  the  business  affairs  of  the 
station,  and  since  then  I  had  conferences  with  the  same 
people  and  insisted  that  I  have  at  least  control  of  the  busi¬ 
ness  affairs  of  it  so  I  was  sure  it  would  pay.  Mr.  Stetson, 
I  was  convinced,  was  one  of  the  most  diligent,  resourceful 
promoters  I  ever  saw,  but  when  he  promoted  an  enterprise 
he  was  not  able  to  operate  it  successfully,  so  for  that  reason 
I  wanted  something  to  say  about  the  business  and  when  I 
found  out  I  could  not,  I  decided  not  to  risk  anv  monev  in 
something  the  future  of  which  I  was  not  sure  of. 

By  Mr.  Locklear: 

Q.  Did  you  tell  the  stockholders,  or  any  of  them  at  that 
time,  you  were  not  interested  in  the  radio  business,  or  the 
obtaining  of  a  radio  permit  for  the  operation  of  a 
751  station  here  in  Prescott?  A.  I  told  them  I  was  not 
interested  in  their  enterprise. 

Q.  Did  you  ever  make  the  statement  that  you  did  not 

want  to  see  any  broadcasting  station  here  in  Prescott,  but 

if  one  was  here  you  wanted  it  for  yourself  ?  A.  No,  I  never 

made  anv  statement  of  that  kind. 

* 

Q.  Now,  on  or  about  the  11th  day  of  February,  1937,  you 
filed  a  petition  for  re-hearing  with  the  Federal  Communi¬ 
cations  Commission,  did  you  not?  A.  Through  my  At¬ 
torney,  Mr.  Stoll enwerck,  yes. 

Q.  And  you  swore  to  all  the  allegations  contained  in  that 
petition  as  being  the  truth,  did  you  not?  A.  Absolutely. 
When  I  make  an  oath  I  expect  it  to  be  the  truth.  I  may 
make  a  mistake,  but  it  is  an  honest  one. 

Q.  You  say,  with  reference  to  the  deposit  made  by  the 
Southwest  Broadcasting  Company  in  the  Valley  National 
Bank  about  the  time  of  the  hearing  in  Washington,  these 
words : 
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“I  know  that  the  making  of  such  temporary  deposit  was 
not  a  bonafide  deposit  of  $10,000.00,  for  the  purpose  of  pro¬ 
viding  a  fund  for  the  construction  and  operation  of  a  pro¬ 
posed  station,  not  to  be  withdrawn  prior  to  the  receipt  of 
the  construction  permit  applied  for,  as  represented  by  R. 
B.  Westervelt,  in  his  testimony.  I  am  prepared  to  estab¬ 
lish  these  facts  by  means  of  interrogatories  I  desire  to  pro¬ 
pound  to  Hobart  W.  Faulkner,  an  officer  of  the  Val- 

752  ley  National  Bank,  Prescott,  Arizona,  and  to  C.  E. 
Lawrence,  Prescott,  Arizona.’’ 

Is  that  statement  true?  A.  I  think  the  testimony  here 
has  proven  it  absolutely  true. 

Q.  You  also  say: 

“I  know  that  the  right  of  cross  examination  of  depon¬ 
ents  is  a  cardinal  principle  of  the  law  and  that  the  oppor¬ 
tunity  to  cross  examine  the  deponents  of  Southwest  Broad¬ 
casting  Company  prevented  questions  being  asked  which 
would  have  forced  admissions  of  financial  irresponsibility 
from  the  deponent  stockholders,  a  number  of  whom  I  know 
are  men  of  small  means  and  incapable  of  producing  sub¬ 
stantial  sums  of  money.” 

Is  that  true?  A.  That  was  the  statement  at  the  time 
made  bv  mv  Attornev. 

Q.  That  was  made  by  you  ?  A.  Well,  it  was  made  by  me, 
yes.  I  think  that  statement  was  from  the  knowledge  I  had 
at  the  time,  was  absolutely  an  honest  statement  and  true 
at  that  time. 

Q.  Was  it  the  truth,  as  a  matter  of  fact  ?  A.  There  were 
no  notifications  of  the  depositions  that  I  know.  There  were 
some  of  the  men  of  the  Southwest  Broadcasting  Company, 
at  least  two  of  them  very  responsible  men  financially,  and 
the  others  are  not  as  responsible  as  the  others,  and  I  don’t 
know — the  fact  that  they  could  not  raise  $10,000.00 

753  on  their  account  indicated  to  me  they  were  not  quali¬ 
fied  to  finance  a  station. 

Q.  What  do  you  believe  now  about  it?  A.  I  still  believe 
that  they  cannot  do  it  on  their  own  funds  equally  around. 
Some  of  them  can  and  some  can’t. 

Q.  You  believe  that  the  six  men  who  are  stockholders 
of  that  company  would  be  capable  of  raising  a  sufficient 
amount  to  construct  and  operate  a  broadcasting  station? 
A.  Yes,  they  can  raise  the  amount;  certainly. 
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Q.  Now,  Mr.  Stuart,  if  the  permit  to  operate  a  broadcast¬ 
ing  station  in  Prescott,  if  granted  to  you,  you  will  have  the 
monopoly  on  the  news,  will  you  not,  and  daily  news  and 
advertising  mediums  in  the  County?  A.  No. 

Q.  What  other  mediums  are  there?  A.  The  Phoenix  Re¬ 
public  circulates  throughout  this  County  every  morning. 

Q.  Do  the  people  in  Prescott  advertise  in  the  Phoenix 
Republic?  A.  No. 

Q.  Well,  would  there  be  any  other  advertising  medium 
available  to  the  people  in  Prescott?  A.  You  mean  daily? 

Q.  Daily?  A.  No  other  daily. 

Q.  Now  your  newspaper  covers  practically  the  whole 
County,  does  it  not,  as  well  as  the  City  of  Prescott  ? 

754  A.  The  newspaper  covers  the  County  and  a  great 
deal  of  territory  outside  the  County. 

Q.  And  in  your  judgment,  your  newspaper  pretty  ade¬ 
quately  covers  the  community  that  it  seeks  to  serve,  does 
it  not  ?  A.  I  think  so.  I  know  it  does. 

Mr.  Locklear:  I  think  that  is  all. 

The  Examiner:  Mr.  Porter? 

By  Mr.  Porter: 

Q.  Mr.  Stuart,  I  believe  you  said  that  you  have  operated 
the  paper  for  about  15  years?  A.  17  years,  but  two  years 
wasn’t  under  my  own  ownership. 

Q.  Have  you  always  lived  in  Prescott?  A.  No.  Seven¬ 
teen  vears  is  the  extent  of  mv  residence. 

Q.  Just  the  17  years?  A.  Yes. 

Q.  Now,  if  this  permit  is  granted  by  the  Commission,  as 
I  understand  it,  it  is  your  immediate  plan  to  hire  Mr. 
Thompson  as  Manager?  A.  Yes. 

Q.  That  is,  he  would  see  that  the  station  was  properly 
put  in  operation  and  kept  in  operation?  A.  Yes,  sir. 

Q.  The  business — the  accounts  and  the  accounts  secured 
— the  fact  that  the  accounts  are  carried  out — strike  that. 
The  business  of  the  station,  however,  would  be  run 

755  by  the  business  manager  of  your  paper?  A.  Yes, 
sir. 

Q.  And  whatever  assistance  that  the  paper  could  give 
the  station  by  way  of  producing  news  broadcasts  would  be 
available,  would  it  ?  A.  It  would  be  available. 
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Q.  Does  the  newspaper  have  any  editorial  writers  out¬ 
side  of  yourself  and  Mr.  Walden?  A.  Yes,  I  have  a  man 
who  writes  editorials  for  the  paper.  He  is  away. 

Q.  Who  is  that?  A.  Mr.  Frank  Freeman. 

Q.  He  would  give  news  broadcasts  over  the  station ;  that 
would  be  Mr.  Freeman?  A.  That,  I  think,  would  have  to 
be  determined  by  Mr.  Thompson,  because  I  would  not  want 
someone  to  broadcast  without  a  voice,  to  make  up  the  sum¬ 
mary  of  our  news.  We  carry  a  day  and  night  report  of  the 
Associated  Press.  I  forgot  to  mention  that  awhile  ago.  If 
we  have  a  reporter  who  is  qualified  by  voice  in  every  way 
to  broadcast,  why  he  would  do  it  without  any  cost  to  the 
radio  station. 

Q.  You  would  naturally  look  primarily  to  the  newspaper 
to  aid  the  station  and  Mr.  Thompson  in  every  way  pos¬ 
sible?  A.  We  would  do  everything  that  the  newspaper 
could  to  help  the  station  along  if  I  get  a  permit  to  construct 
it  and  put  it  in  operation. 

Q.  Therefore,  you  might  say  that  outside  of  the 
756  technical  operation  of  the  station,  it  would  be  gov¬ 
erned  entirely  by  Mr.  Thompson;  that  in  effect  the 
station  would  be  run  by  the  newspaper  ?  A.  Only  the  busi¬ 
ness  end. 

|  Q.  Only  the  business  end?  A.  I  feel  for  the  first  six 
months  at  least,  or  mavbe  a  vear  there  would  have  to  be 
funds  to  operate  the  radio  station  before  our  collections 
came  in,  and  that  would  have  to  come  from  the  paper  and, 
therefore,  I  would  keep  the  business,  the  bookkeeping  and 
the  accounts  receivable  and  all  bills  would  have  to  be  paid 
into  the  Courier  and  for  the  radio  station  account. 

Q.  Mr.  Freeman  would  have  charge  of  the  news  that 
went  out  from  the  station?  A.  The  local  news  only.  The 
telegraph  news  would  be  under  another  person. 

Q.  Who  is  that?  A.  Mrs.  Hirshfield. 

Q.  That  would  be  the  Associated  Press  wire?  A.  Yes. 

The  Examiner:  What  is  her  position? 

A.  She  is  a  telegraph  operator. 

:  Q.  She  would  look  after  the  news-cast  in  the  night  ?  A. 
Yes,  and  prior  broadcasting. 

By  Mr.  Porter: 

j  Q.  Why  do  you  feel,  Mr.  Stuart,  that  it  would  be  neces¬ 
sary,  if  you  were  granted  a  permit,  to  later  on  apply  to 
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the  Commission  for  authority  to  transfer  the  permit 

757  to  the  Courier?  A.  I  don’t  know,  only  for  one  pur¬ 
pose,  and  that  is  the  Associated  Press  probably 

might  permit  you  to  broadcast  anyway.  It  will,  because  I 
hold  a  membership  with  the  Associated  Press.  If  it  is  not 
necessary  to  do  that,  I  see  no  occasion  it  be  done.  I  was 
told  if  I  made  application  in  the  name  of  the  Courier  in  the 
first  place,  it  would  have  been  better,  but  I  thought  at  the 
time  that  all  radio  permits  were  granted  in  the  name  of  the 
individual.  I  didn ’t  think  that  permits  were  granted  to  cor¬ 
porations  at  the  time. 

Q.  If  the  permit  is  granted  on  the  basis  of  the  present 
application,  will  the  money  to  be  supplied  for  the  construc¬ 
tion  of  the  station  and  its  operation  be  supplied  by  you? 
A.  It  will  be  supplied  jointly  by  myself  and  Mrs.  Stuart, 
but  handled  by  Mr.  Walden  when  I  am  away. 

Q.  Will  Mr.  Walden  be  paid  a  salary  in  connection  with 
the  operation  of  the  station,  or  will  that  be  adjunct  to  the 
newspaper?  A.  Mr.  Walden  will  be  paid  a  salary  from  the 
newspaper  and  there  would  be  no  charge  to  the  station. 

Q.  You  will  duplicate  it  all  the  way  down  the  line  and 
take  it  where  you  can?  A.  Yes. 

Mr.  Porter:  That  is  all. 

The  Examiner:  Now,  Mr.  Stuart,  I  notice  on  your  per¬ 
sonal  financial  statement  you  list  $89,989.17  as  your  net 
worth;  that  is,  exclusive  of  any  liabilities? 

758  A.  We  have  no — 

Q.  (Interrupting)  That  is  your  personal —  A. 
(Interrupting)  That  is  my  personal  account. 

Q.  Yes,  I  understand  it,  but  there  is  no  liabilities?  A.  I 
have  no  liabilities  whatever. 

Q.  Now,  I  notice  in  the  financial  statement  of  the  news¬ 
paper,  that  your  cash  balance  is  $6572.33.  What  cash  do 
you  have  in  a  personal  account?  A.  It  is  in  my  statement, 
my  personal  account,  about  $14,000.00. 

Q.  Now,  is  that  yours  or  is  that  your  wife’s?  A.  That  is 
mine.  My  wife  has  got  her’s  all  separate.  I  can’t  get  into 
lier’s. 

Q.  Yes,  I  see  it  here  on  this  page.  A.  She  has  her  money 
separate. 

Q.  And  the  only  liability  to  the  newspaper —  A.  (In¬ 
terrupting)  Is  the  newspaper  liability  on  those  current  ac- 
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,  counts  and,  of  course,  this  $20,000.00  to  Mrs.  Stuart  and 
myself,  jointly  $10,000.00  to  each  of  us. 

The  Examiner:  All  right,  any  other  questions  on  re¬ 
direct? 

Re-direct  Examination 
By  Mr.  Stollenwerck : 

Q.  Mr.  Stuart,  in  regard  to  the  Trans-Radio  news,  would 
you,  as  the  licensee,  take  that  on  as  additional  means  of 
broadcasting?  A.  That  is  something  I  would  have 
759  to  determine.  I  don’t  know.  If  it  was  necessary, 
ves. 

Q.  If  advised  by  your  technical  director  ?  A.  If  advised 
by  my  technical  director,  all  right. 

Q.  That  would  be  in  addition  to  the  Associated  Press? 
A.  That  would  be  in  addition  to  the  Associated  Press,  but 
should  I  think  it  was  not  necessary  and  we  could  do  without 
and  curtail  our  expenditures  to  that  extent,  we  would  not 
get  it. 

Mr.  Stollenwerck:  That  is  all. 

Mr.  Locklear:  I  have  one  or  two  other  questions. 

Re-cross  Examination 


By  Mr.  Locklear: 

Q.  Who  prepared  this  financial  statement,  Mr.  Stuart? 
A.  My  statement,  or  the  Courier  statement  ? 

Q.  Yes,  your  statement  and  the  Courier  statement?  A. 
I  prepared  my  own  by  myself  and  swore  to  it. 

Q.  Who  prepared  the  Courier  statement?  A.  Mr. 
Walden. 

Q.  In  your  petition  for  a  rehearing,  you  asked  the  Com¬ 
mission  to  grant  a  re-hearing  on  the  ground  that  the  South¬ 
west  Broadcasting  Company  had  not  shown  that  they  had 
$10,000.00  or  any  other  sum  available  for  the  construction 
of  a  station,  that  is  true,  isn’t  it  ?  A.  That  was  one  of  the — 
the  $10,000.00  that  was  deposited  was  one  of  the  basis  of 
the  attack,  yes. 

760  Q.  Have  you  ever,  at  any  time,  made  any  amount 
available  for  the  construction  of  a  radio  station,  de¬ 
posited  for  that  purpose?  A.  No. 
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Q.  Have  you  ever  represented  to  the  Federal  Communi¬ 
cations  Commission  that  you  had  any  money  ear-marked 
and  set  aside  for  the  construction  of  a  radio  station?  A.  All 
my  money  is  ear-marked  and  set  aside  for  when  it  is 
needed. 

Q.  Have  you  ever  placed  any  money  in  an  account  for 
that  purpose?  A.  Certainly  not. 

Mr.  Locklear :  I  think  that  is  all. 

The  Examiner:  Do  you  expect  to? 

A.  I  expect  to. 

Q.  Set  it  aside  and —  A.  (Interrupting)  At  least  $15,- 
000.00  before  we  start,  and  maybe  twenty-five. 

Q.  I  understand,  but  prior  to  the  grant  of  an  application 
for  the  construction  permit,  do  you  expect  to  deposit  any 
sum  of  money  and  leave  it  there  in  that  particular  sum,  un¬ 
touched,  pending  the  litigation  following  this  hearing,  or 
will  you  leave  the  money  all  in  your  personal  account?  A. 
I  intend  to  leave  it  in  my  personal  account,  but  if  it  is  neces¬ 
sary  I  can  put  it  in  a  separate  account,  W.  P.  Stuart,  appli¬ 
cant,  in  the  W.  P.  Stuart  account,  therefore,  I  con- 
761  sider  it  all  ear-marked,  or  my  wife,  whatever  I  may 
need,  that  she  would — 

Q.  (Interrupting)  How  much  cash  do  you  expect  to  use, 
and  that  applies  to  your  wife,  in  the  construction  of  this  sta¬ 
tion?  A.  Well,  I  don’t  know.  We  expect  to  put  up  fifty- 
fifty.  She  would  put  up  half  and  I  would  put  up  half. 

Q.  That  would  make  her  a  partner?  A.  She  is  a  part¬ 
ner  in  what  I  got  in  the  way  of  equipment  anyway.  All  of 
the  property  in  Arizona  is  half  your  wife’s  anyway,  what 
you  accumulate. 

Q.  Yes,  but  if  she  puts  up  half  of  the  money  from  her 
separate  property  and  you  put  up  the  other  half  from  your 
separate  property,  then  would  she  not  be  a  partner  in  the 
radio  station  and  participate  in  the  profits?  A.  Yes,  Judge, 
but  she  would  participate,  that  is  true.  She  would  anyway. 
If  I  put  up  all  the  money  she  would  still  have  half  interest. 

The  Examiner:  I  don’t  so  understand  the  community 
property  laws  of  this  or  any  other  state.  I  would  be  glad 
to  have  counsel  furnish  me  with  briefs  on  that  point,  if  that 
is  the  law. 

The  witness :  That  is,  after  marriage  your  wife  gets  half 
of  what  you  accumulate  after  marriage,  regardless — 
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The  Examiner:  I  don’t  understand  that  is  the  law.  If 
the  husband  should  die,  the  wife  would  inherit  half, 

762  yes,  but  during  the  continuance  of  the  lives  of  the 
two  spouses,  I  know  of  no  such  rule  of  law. 

A.  Xo,  that  is  true,  but  it  is  a  thing  she  would  get  in  a 
case  of  death. 

The  Examiner:  She  really  would,  in  truth  and  in  fact, 
as  a  matter  of  law,  be  a  partner  in  this  radio  station  if  she 
furnishes  half  the  funds' 

A.  If  I  should  assign  it  to  the  Courier,  I  think  she  would; 
any  accumulation  from  that  thereafter  she  would  get. 

The  Examiner:  That  is  all  I  have. 

Mr.  Stollenwerck:  Mr.  Examiner,  do  I  understand  you 
have  any  specific  request  about  the  community  property 
law  brief  now? 

The  Examiner:  Xo,  not  since  the  witness  and  I  have  had 
some  more  conversation.  I  think  we  are  in  harmony. 

Mr.  Locklear:  Xo  further  questions. 

The  Examiner:  Mr.  Porter  has  another  question. 

By  Mr.  Porter: 

,  Q.  I  take  it,  Mr.  Stuart,  in  any  event  if  you  were  success¬ 
ful  in  getting  a  permit  to  construct  a  station,  you  would 
supply  money  out  of  the  funds  which  you  have  ?  A.  Yes. 

Q.  Would  it  be  necessary,  or  would  your  wife  necessarily 
contribute  to  the  erection  of  the  station  ?  A.  In  case  it  were 
needed.  I  don’t  think  I  have  enough.  I  don’t  think  I  have 
quite  enough  in  my  own  account.  I  might  have  by 

763  the  time  it  arrives.  My  account  fluctuates.  Some¬ 
times  it  is  more  than  that,  sometimes  a  little  less,  but 

T  get  salary  enough  to  live  on,  and  I  get  some  accumula¬ 
tions  from  other  sources,  and  I  am  quite  sure  I  could  build 
it  myself.  Certainly,  if  I  have  the  privilege  of  borrowing 
money,  I  could. 

0.  Are  vou  under  anv  obligation  to  vour  wife  about  en- 
tering  upon  the  furniture  and  fixtures  arrangement  that 
you  referred  to  ?  A.  Well,  not  while  we  are  alive.  We  have 
an  understanding  in  a  will,  but  that  has  nothing  to  do  while 
we  are  living. 

Mr.  Porter:  That  is  all. 

The  Examiner:  In  any  event,  your  present  intent  is,  if 
this  construction  permit  is  granted,  you  will  use  half  of 
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your  money  and  half  of  the  lady’s  money  in  the  construc¬ 
tion  of  the  station;  that  is  the  present  intent? 

A.  That  is  the  present  intent.  If  she  would  put  it  in  my 
bank  account  I  would  use  it  that  way,  but  in  case  of  death, 
she  figures  it  would  be  half  her’s  and  if  I  died  first,  I  am 
the  oldest — 

The  Examiner:  (Interrupting)  All  right,  anything  else, 
gentlemen  ? 

Mr.  Stollenwerck :  No  questions. 

Mr.  Locklear:  No  questions. 

(The  witness  was  excused.) 

The  Examiner:  Recess  until  2  o’clock. 

(Whereupon,  at  12:30  P.  M.,  the  hearing  was  adjourned 
until  2  o’clock  p.  m.  of  the  same  day.) 

764  Afternoon  Session 

(Pursuant  to  the  adjournment,  the  hearing  was  resumed 
at  2  o’clock  P.  M.,  July  28th,  1937.) 

Proceedings 

The  Examiner:  Ready  now? 

Mr.  Favour:  Judge,  may  1  have  the  privilege  of  making 
a  little  correction  in  the  testimony  I  gave  this  morning? 

The  Examiner:  Yes,  come  around. 

Whereupon — A.  H.  Favour,  (Resumed)  a  witness  pro¬ 
duced  on  behalf  of  the  Applicant,  resumed  the  stand  and 
testified  further  as  follows: 

The  witness:  I  think  I  was  asked  the  question  if  I  had 
anv  interest  or  owned  anv  stock  in  the  Prescott  Courier,  I 
am  not  sure  which  it  was.  I  answered  “No”.  That  is  cor¬ 
rect,  and  yet  it  ought  to  be  explained.  There  is  one  share 
of  stock  issued  to  me  in  the  Prescott  Courier,  and  it  is  for 
qualifying  stock  as  a  director.  I  have  been  a  director  since 
January,  1937,  and  that  stock  has  been  endorsed  by  Mr. 
Stuart,  who  gave  it  to  me. 

The  Examiner:  You  claim  no  interest? 

A.  No.  Thev  owe  me  no  monev. 

Q.  It  is  a  matter  of  organization,  a  necessity?  A.  I  have 
been  a  member  of  the  board  of  directors  since  the  first  of 
this  year. 
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Q.  You  are  a  member  of  the  board  of  directors? 

765  A.  Yes,  Mr.  Stuart,  Mrs.  Stuart  and  myself  are  the 
directors. 

The  Examiner:  All  right.  Any  cross? 

Mr.  Locklear:  No  cross. 

(The  witness  was  excused.) 

Mr.  Stollenwerck :  We  have  no  further  witnesses,  your 
Honor. 

The  Examiner:  The  applicant  Stuart  rests. 

Mr.  Porter:  We  have  no  witnesses. 

The  Examiner:  The  applicant,  Southwest  Broadcasting 
Company,  have  any  additional  evidence? 

Mr.  Locklear:  Yes,  your  Honor.  Call  Mr.  Moxlev. 

If  the  Examiner  please,  this  bit  of  evidence  here,  I  be¬ 
lieve,  might  be  termed  rebuttal.  The  other  two  witnesses  I 
have  are  supplementing  my  original  case. 

The  Examiner :  All  right. 

766  In  Rebuttal 

For  Applicant,  Southwest  Broadcasting  Company 

Docket  No.  3797 

Whereupon — J.  W.  Moxley,  a  witness  called  on  behalf  of 
the  Applicant  in  rebuttal,  having  been  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Locklear: 

Q.  Will  you  state  your  name,  please?  A.  J.  W.  Moxley. 
Q.  You  live  here  in  Prescott,  Mr.  Moxley?  A.  Yes,  sir. 
Q.  I  believe  you  are  the  Editor  of  the  Yavapai  Indepen¬ 
dant  Weekly?  A.  I  am. 

Q.  And  the  Prescott  Advertiser?  A.  I  am. 

Q.  What  is  the  nature  of  the  Prescott  Advertiser?  A. 
The  nature  of  the  Prescott  Advertiser  is  shopping  news; 
throw-awav  sheet. 

Q.  A  throw-away  sheet?  A.  Circulated  free  in  the  City 
of  Prescott. 

Q.  And  the  Yavapai  Weekly  ?  A.  Circulated  through 
the  mail. 
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Q.  What  is  the  approximate  circulation  of  the 

767  Yavapai  Independent  Weekly?  A.  I  could  not  say 
exactly.  Approximately,  1  would  say,  600. 

Q.  That  is  published  once  each  week  ?  A.  Published  once 
each  week. 

The  Examiner:  That  is  the  newspaper? 

A.  That  is  the  newspaper. 

Mr.  Locklear:  You  may  examine. 

The  Examiner:  Cross-examine? 

Mr.  Stollenwerck :  No  questions. 

The  Examiner:  Mr.  Porter? 

Mr.  Porter:  None. 

The  Examiner:  You  may  be  excused. 

(The  witness  was  excused.) 

Whereupon — Geneva  DaMant,  a  witness  called  on  behalf 
of  the  Applicant  in  rebuttal,  having*  been  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

Bv  Mr.  Locklear: 

Q.  Will  you  state  your  name,  please?  A.  Geneva  Da¬ 
Mant. 

Q.  Mrs.  DaMant,  you  were  formerly  Miss  Geneva  Mc- 
Neeley,  were  you  not  ?  A.  Yes,  sir. 

Q.  And  as  such  you  held  a  Notary  Public  certificate  in 
Arizona?  A.  Yes,  sir. 

768  Q.  You  held  such  certificate  during  the  years,  1935 
and  1936?  A.  Yes,  sir. 

Q.  Are  you  the  same  Geneva  McNeelev  before  whom  cer¬ 
tain  depositions  were  taken  on  behalf  of  the  Southwest 
Broadcasting  Company  in  the  month  of  May,  1936?  A. 
Yes,  sir. 

Q.  Do  you  recall  when  these —  the  date  on  which  these 
depositions  were  to  be  taken  according  to  the  order  of  the 
Federal  Communications  Commission?  A.  No,  I  don’t  re¬ 
member  just  the  exact  date. 

Q.  Do  you  remember  the  circumstances  surrounding  the 
taking  of  these  depositions,  as  far  as  the  relations  between 
Mr.  Westervelt,  the  Attorney  for  the  Southwest  Broadcast¬ 
ing  Company,  and  Mr.  Crawford,  who  was  appearing  for 
W.  P.  Stuart  ?  A.  Well,  yes,  I  do  to  a  certain  extent. 
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Q.  What  was  that  understanding?  A.  Well,  I  was  just 
employed  by  him  to  act  as  Notary,  and  these  witnesses  were 
supposed  to  be  sworn  in,  and  I  was  not  taking  the  deposi¬ 
tions,  and  each  time  there  was  a  new  witness,  I  would  swear 
him  in  and  that  is  all  there  was  to  it,  and  that  is  about  all. 

Q.  What  do  you  recall  as  to  notice  given  to  Mr.  Craw¬ 
ford  of  the  taking  of  those  depositions  ?  A.  On  the  very 
first  day  of  the  taking  of  these  depositions,  I  went 

769  down  to  Mr.  Westervelt’s  office  and  he  told  me  they 
were  not  ready. 

Q.  You  went  down  to  whose  office?  A.  I  went  down  to 

Mr.  Westervelt’s  office  to  see  if  thev  were  ready  to  take 

* 

them,  because  he  told  me  they  would  be  ready  the  next 
morning,  so  I  went  down  there  and  he  said  it  would  be  a 
little  while  before  he  would  call  me,  so  I  went  down  to  the 
office  and  Mr.  Crawford  came  up  and  asked  me  if  they  were 
going  to  take  them.  I  told  him  that  Mr.  Westervelt  was 
going  to  let  me  know  and  I  was  going  to  tell  him  when  to 
start  from  time  to  time,  and  he  told  me — 

The  Examiner:  (Interrupting)  “He”,  who? 

A.  Mr.  Crawford. 

Q.  You  say  “From  time  to  time”  you  were  going  to 
notify  Mr.  Crawford?  A.  I  did,  and  I  told  him  they  were 
going  to  start ;  they  were  going  to  take  them  tomorrow,  and 
then  they  fooled  around  for  a  couple  of  days  and  the  week¬ 
end  came  up  and  they  said  they  were  going  to  discuss  a  set¬ 
tlement  and  maybe  they  were  not  going  to  take  them,  and 
so  the  next  couple  of  days,  Mr.  Westervelt  said  they  were 
going  to  begin  taking  them,  so  I  went  in  and  told  Mr.  Craw¬ 
ford  thev  were  going  to  start  them 

Bv  Mr  Locklear : 

Q.  Each  time  they  were  going  to  take  the  depositions, 
vou  would  notifv  Mr.  Crawford?  A.  Yes,  I  would. 

770  There  was  an  awful  lot  of  confusion,  it  seemed  like; 
a  lot  of  people  were  going  in  and  out  and  I  would — 

Mr  Locklear:  (Interrupting)  You  may  examine.  One 
other  question. 

By  Mr.  Locklear: 

Q.  Do  you  recall  making  an  affidavit  on  this  matter,  about 
the  taking  of  those  depositions?  A.  Yes,  I  do. 
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Q.  Do  you  recall  whether  you  stated  that  no  notice  was 
given  to  Mr.  Crawford,  or  not?  A.  The  last  affidavit  that 
I  signed,  it  will  be  noted  it  says  there  was  no  oral  or  writ¬ 
ten  notice  given  at  the  time,  and  when  T  signed  that  affida¬ 
vit  I  expressed  to  Mr.  Crawford  that  I  would  not  sign  any¬ 
thing  that  had  “no  oral  notice”  in  it,  because  I  told  him  I 
gave  him  oral  notice  but  not  any  written,  and  at  the  time  I 
read  over  the  affidavit  I  didn’t  notice  the  little  clause,  “Or 
any  notice”. 

Q.  Then  your  affidavit  contains  the  clause  there  was  no 

notice  given,  which  was  incorrect,  is  that  it?  A.  Yes,  sir; 

absolutelv. 

* 

Cross-Examination 

By  Mr.  Stollenwerck : 

Q.  You  stated  you  signed  an  affidavit,  about  what  date 
was  that,  Mrs.  McNeely,  do  you  remember?  A.  The  last 
one? 

Q.  Yes.  A.  Well,  I’d  say  it  was  in  the  early 

771  Spring;  about  January  or  February,  around  in  there. 

I  couldn’t  sav  for  sure. 

%• 

Q.  Could  you  identify  this  affidavit?  (Presenting  docu¬ 
ment  to  witness.)  Is  this  your  name,  Geneva  McNeely  ?  A. 
Yes,  it  is. 

Q.  Signed  as  of  the  20th  of  February,  1937?  A.  Yes. 

Q.  Before  Vera  Voge?  A.  Yes. 

Q.  Now,  did  you  make  corrections  in  that  affidavit?  A. 
Yes,  there  was  one.  He  left  in  a  statement  about  some  oral 
notice  and  I  would  not  sign  it. 

Q.  You  read  it  over  to  see  where  the  mistakes  were  ?  A. 
That  one  place,  yes. 

Q.  You  made  that  one  correction?  A.  Yes. 

Q.  And  then  you  signed  it  ?  A.  Yes,  I  did. 

Q.  Now  is  this  the  correction  that  you  made;  is  that  your 
signature  on  page  4?  A.  Yes,  it  is. 

Q.  Of  the  affidavit?  A.  Yes. 

Q.  And  when  you  were  sure  it  was  correct,  you  then 
signed  and  swore  to  it  before  this  other  Notary  Pub- 

772  lie?  A.  I  thought  it  was,  yes. 

Q.  Now,  what  is  the  explanation  you  make  in  re¬ 
gard  to  the  oral  notice?  A.  Well,  I  told  him  at  the  time  he 
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prepared  one  affidavit,  which  was  rather  lengthy,  and  he 
said  in  it  that  I  gave  him  no  written  or  oral  notice.  I  told 
him  I  would  not  sign  it  if  he  had  “Or  oral  notice”  in  there, 
so  he  took  it  out.  At  the  time  I  thought  it  was  perfectly  all 
right,  and  then  it  wasn’t  until  I  went —  I  saw  it  later  that  I 
noticed  that  “Or  any  notice”  down  below.  I  didn’t  notice 
that. 

Q.  You  didn’t  notice  that  you  had  signed  a  statement, 
one  paragraph  after  another,  which  stated  “Or  any  notice 
of  the  taking  of  depositions  on  that  day”?  A.  That  is 
right. 

Q.  You  read  the  affidavit  over?  A.  Yes,  I  did. 

,  Q.  And  failed  to  see  that?  A.  I  did.  I  was  so  afraid 
they  were  going  to  put  the  “oral”  in  it.  That  is  about  all 
T  thought  about  it  at  the  time. 

The  Examiner:  You  interpreted  that  to  mean  written 
notice? 

A.  Yes,  all  the  way  through.  I  just  thought — 

The  Examiner:  (Interrupting)  Left  off  “oral  notice”  and 
referred  only  to  “written  notice”? 

A.  That  is  what  I  thought. 

By  Mr.  Stollenwerck : 

773  Q.  How  many  times  does  that  expression  appear 
in  this  affidavit,  do  you  know?  A.  Well,  several 
times  I  know. 

Q.  What  was  it  you  corrected  here  when  you  put  this  line 
through  there  (presenting  document  to  witness)  ?  A.  Well, 
it  said.  “Or  oral  notice”,  and  so — 

Q.  (Interrupting)  Did  it  say  “Or  oral  notice”  or  “Other 
notice”?  A.  “Oral  Notice”. 

Q.  And  you  read  the  whole  thing  over  and  thought  it 
was  correct?  A.  That  is  right. 

Q.  You  didn’t  see  if  there  was  an  expression  in  there,  “Or 
any  notice  of  the  taking  of  the  depositions  on  that  day”? 
A.  I  didn’t  notice  that. 

Q.  How  many  times  does  it  occur  in  here,  do  you  know 
now?  A.  Well,  three  or  four  time  anyway,  I  guess. 

Q.  Well,  let’s  count  and  see  how  many  times  it  does  oc¬ 
cur  in  there.  Read  it  over  again  and  tell  the  Examiner  how 
many  times  that  expression  occurs  in  the  affidavit?  Read 
it  carefully. 
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(The  witness  complies.) 

Q.  How  many  times  does  it  occur  in  there?  A.  Four. 

Q.  How  does  that  expression  read,  beginning  with 

774  the  word  “or”?  A.  “Or  any  notice  of  the  taking  of 
the  deposition  on  that  day.” 

Q.  Now  the  affidavit  shows,  does  it  not,  that  after  you  put 
your  signature  to  an  erasure  here,  that  this  expression  oc¬ 
curs  at  the  end  of  four  successive  paragraphs?  A.  Yes,  it 
does. 

Q.  And  how  does  that  expression  read?  A.  “Or  any 
notice”. 

Q.  “Of  the  taking  of  the  depositions  on  that  day”  A. 
“on  that  dav”,  ves. 

Q.  Read  the  whole  paragraph,  which  is  typical  of  the 
others.  A.  “Affiant  further  states  that  the  depositions 
were  taken  on  the  27th  day  of  May,  1936,  but  affiant  states 
that  no  written  notice  was  given  to  this  affiant,  to  Albert  M. 
Crawford,  of  the  continuance  of  the  taking  of  the  deposi¬ 
tions  on  that  date,  or  any  notice  of  the  taking  of  the  deposi¬ 
tions  on  that  dav.” 

Q.  So  you  didn’t  see  the  expression  “Or  any  notice  of 
the  taking  of  the  depositions  on  that  day”  that  is  at  the 
end  of  each  of  the  four  paragraphs? 

The  Examiner:  I  believe  the  witness  has  testified  that 
she  interpreted  that  to  mean  “written  notice,”  is  that  cor¬ 
rect  ? 

The  witness :  Yes,  it  is,  because  he  had  in  the  other  one 
he  gave  me  to  sign,  he  had  “No  written  or  oral  notice”,  and 
I  emphasized  the  fact  that  I  would  not  sign  it  if  he  had 
“oral  notice”  in  it. 

775  By  Mr.  Stollenwerck : 

Q.  And  then  what  was  this  that  you  erased?  A.  That  is 
“oral  notice”,  part  of  it.  I  think —  I  don’t  know.  You 
can’t  see  it  on  here,  but  it  says  something  about  oral  notice 
given. 

Q.  And  so  you  wrote  it  over  and  made  no  corrections  as 
to  the  other?  A.  That  is  right. 

Q.  Although  that  is  the  same  thing  up  there?  A.  No,  it 
is  not  the  same  thing  at  all. 

Q.  It  is  practically  the  same  thing.  A.  This  has  “or 
oral”.  I  can’t  make  out  what  it  is,  that  is  why  I  didn’t  sign 
the  others  because  it  had  “oral”  on  it. 
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Q.  Did  you  sign  the  original  certificate  to  the  depositions 
when  they  were  taken?  A.  I  guess  I  did.  I  don’t  remem¬ 
ber  exactly  what  it  consists  of  now. 

* 

Q.  Now,  what  was  your  testimony  as  to  your  activities  in 
relation  to  the  taking  of  those  depositions?  A.  Mr.  Wes- 
tervelt  told  me  all  I  had  to  do  was  swear  them  in,  and  that 
was  all  I  had  to  do.  I  didn’t  do  the  actual  taking  of  them. 

Q.  What  did  you  sign  in  relation  to  it,  do  you  remem¬ 
ber?  A.  As  far  as  I  know,  I  believe  I  just  notarized  the 
signatures  of  the  people  that  took  the — 
i  The  Examiner:  (Interrupting)  You  mean  by  taking  the 
depositions,  you  did  not  propound  the  questions? 

776  A.  No,  I  did  not.  All  I  did  as  the  witnesses  came 
in  I  just  swore  them  in. 

The  Examiner:  I  see. 

A.  Because  I  was  working  in  another  office  and  I  just 
went  down  from  time  to  time  as  they  came  in. 

Q.  You  didn’t  ask  any  questions?  A.  No. 

By  Mr.  Stollenwerck : 

Q.  Is  this  your  signature  on  this  certificate?  (Showing 
witness  document.)  A.  Yes,  it  is. 

Q.  Dated  the  28tli  of  May,  1936?  A.  Yes. 

Q.  You  said  you  did  not  read  the  depositions?  A.  Well 
it  happened  that  once  or  twice  I  think  I  did  take  a  couple  of 
them.  It  just  happened  that — 

The  Examiner:  (Interrupting)  You  mean  you  took 
them  in  shorthand?  A.  I  think  there  was  one  or  two  I  did 
take.  It  just  happened  I  was  not  busy  at  the  time  they  were 
there  and  I  just  took  them.  Of  course,  they  were  short;  it 
didn ’t  take  very  long. 

By  Mr.  Stollenwerck: 

Q.  What  do  you  mean  about  this  statement  that  occurs  on 
each  deposition — “A.  M.  Crawford,  Attorney  for  W.  P. 
Stuart,  having  been  notified  but  failing  to  appear — who 
prepared  that  statement,  do  you  know?  A.  No,  I  don’t. 

Q.  Do  you  know  how  many  depositions  that  is  on  ? 

777  A.  I  really  don’t  know.  I  suppose  they  are  on  all 
of  them. 

The  Examiner:  Is  that  true  or  not? 

A.  I  could  not  say. 

Q.  Was  he  notified,  but  failed  to  appear? 
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By  Mr.  Stollenwerck : 

Q.  Do  you  know,  as  a  matter  of  fact,  that  to  be  the  case ! 
A.  As  far  as  I  know,  he  was  notified,  not  on  every  individ¬ 
ual  one,  but  at  the  time  they  were  begun.  But  I  didn’t  go 
in  and  tell  him  so  and  so ’s  depositions  are  being  taken. 

The  Examiner:  You  told  him  on  the  various  days  the 
depositions  were  to  be  taken?  A.  Yes. 

By  Mr.  Stollenwerck : 

Q.  How  many  times  did  you  tell  him?  A.  Well,  I  could 
not  say  exactly,  but  I’d  say  at  least  eight  or  nine  times  and 
he  came  into  my  office  five  or  six  times  and  asked  me  if  we 
were  ready. 

Q.  What  was  the  first  contact  in  regard  to  it;  tell  how 
that  happened?  Did  Mr.  Crawford  ask  you  when  the  orig¬ 
inal  depositions  were  to  be  taken?  A.  The  first  day —  on 
the  day  they  were  to  be  started,  he  came  in  and  asked  me  if 
they  were  going  to  start  taking  them,  and  I  had  seen  Mr. 
Westervelt  and  he  told  me  he  would  let  me  know,  so  I  told 
him  I’d  let  him  know  when  they  were  going  to  take  them. 

The  Examiner:  You  mean  vou  would  let  Mr. 
778  Crawford  know?  A.  I  would  let  Mr.  Crawford  know, 

that  is  right. 

By  Mr.  Stollenwerck: 

Q.  Were  there  any  depositions  taken  on  that  day?  A. 
No. 

Q.  When  were  the  depositions  taken?  A.  I  could  not  tell 
you  just  when,  but  it  was  some  time  after  that.  Mr.  Wester¬ 
velt  told  me  that  they  were  going  to  talk  about  a  settlement 
and  that  maybe  it  would  not  be  necessary,  so  I  didn’t  think 
any  more  about  it  for  a  couple  of  days  and  Mr.  Westervelt 
came  back  and  he  said  they  didn’t  settle  it  and  they  would 
have  to  go  ahead  with  the  depositions. 

The  Examiner :  Did  you  then  notify  Mr.  Crawford  as  to 
the  time  and  place  ? 

A.  Yes. 

By  Mr.  Stollenwerck: 

Q.  Now,  I  want  to  ask  you  this:  I  notice  here  that  you 
state  that  on  the  22d  of  May,  at  the  hour  of  4  o’clock,  you 
notified  Mr.  Crawford  orally  that  the  depositions  would  be 
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taken  on  behalf  of  the  Southwest  Broadcasting  Company, 
and  the  said  Albert  M.  Crawford  replied  to  the  affiant,  in 
substance,  “All  right”.  You  remember  that  incident?  A. 
I  remember  one  time  I  went  in  there  and  he  replied  that 
way.  I  don’t  remember  what  date  it  was. 

Q.  He  replied  that  way  on  other  days?  A.  He 

779  would  say,  “All  right”. 

Q.  He  would  say  “All  right”  every  time  you  men¬ 
tioned  that?  A.  Yes. 

Q.  Do  you  find  any  statements  in  this  affidavit  that  you 
have  sworn  to,  where  he  said  “All  right”  any  other  time 
tfian  once?  A.  There  is  only  one  time  there.  I  don’t  re¬ 
member  exactly  how  he  would  reply.  He  would  say,  “All 
right”. 

Q.  Now  you  state  here,  on  the  22d  of  May,  that  Mr.  Craw¬ 
ford  replied  in  substance,  “All  right”.  Now  do  you  state 
for  the  Examiner  at  this  time,  that  he  made  similar  replies 
to  the  other  times  when  you  notified  him?  A.  I  do. 

Q.  You  make  that  statement  now?  A.  Yes. 

Q.  Mrs.  DaMant,  vou  said  vou  read  this  affidavit?  A. 
Yes,  I  did. 

Q.  Did  you  detect  anything  which  was  inconsistent  with 
that  statement,  that  he  said  “All  right”  whenever  you 
notified  him?  A.  No,  I  don’t. 

Q.  How  many  times  did  you  find  the  statement  in  here 
thgt  “No  notice  was  given”?  I  believe  you  said  you  as¬ 
signed  under  that  four  times  so  stated  here,  isn’t  that  true? 
A.  Yes. 

780  Q.  And  only  one  time  did  you  have  that  expres¬ 
sion  that  he  said  “All  right”,  isn’t  that  true?  A. 

Yes,  sir. 

Q.  Well,  how  do  you  explain  that?  Although  Mr.  Craw¬ 
ford  said  “All  right”,  or  something  similar  thereto  quite  a 
number  of  times,  that  it  is  only  once  in  there,  and  at  other 
times  you  stated  he  had  no  notice?  A.  He  is  the  one  that 
wrote  up  the  affidavit  for  me  to  sign,  and  so  he  had  it  all 
fixed  up,  about  four  or  five  pages,  I  don’t  know,  and  he  cut 
it  down  to  that.  I  told  him  I  was  not  very  interested  in 
signing  it  at  all,  so  finally  he  called  me  up  and  I  went  and 
took  it  to  another  Attorney  and  he  said  he  didn’t  see  any¬ 
thing  wrong  with  it  for  me  to  sign,  so  I  thought  it  was  all 
right. 


W.  P.  STUART  vs.  FED.  COMMUNICATIONS  COMMISSION.  43l 

Q.  It  is  now  your  sworn  statement  you  didn’t  understand 
what  you  were  signing?  A.  I  was  under  the  impression  I 
signed  a  paper  that  said  I  gave  no  written  notice  for  the 
taking  of  those  depositions,  and  that  is  what  I  thought  it 
consisted  of. 

Q.  However,  you  did  make  an  actual  correction  here  (in¬ 
dicating  document)  and  put  your  name  down  on  it?  A.  Yes. 

Q.  You  read  it  all  down  to  that  point?  A.  Yes. 

Q.  Head  it  all  and  signed  your  name  at  the  bottom 

781  before  a  Notary?  A.  Yes. 

Q.  Mrs.  DaMant,  did  you  make  any  other  affidavits 
in  relation  to  this  situation?  A.  There  is  one  more,  I  be¬ 
lieve. 

Q.  When  was  that  made  ?  A.  Oh,  it  was  quite  some  time 
before  that. 

Q.  Mrs.  DaMant,  you  remember  signing  another  affidavit 
in  relation  to  this  matter?  A.  Yes. 

Q.  Do  you  remember  about  the  time  when  that  was,  and 
before  whom  it  was  signed  ?  A.  Well,  it  was  last  fall  some 
time. 

Q.  Who  acted  as  Notary  at  that  time,  do  vou  remember? 
A.  No,  I  don’t. 

Q.  Do  you  remember  Mr.  West?  A.  Yes. 

Q.  You  did  sign  one  before  Mr.  West?  A.  I  believe  that 
that  was  right. 

Mr.  Stollenwerck :  Mr.  Examiner,  we  have  here  a  copy  of 
our  affidavit  attached  to  the  reply  to  the  supplemental  peti¬ 
tion  filed  by  W.  P.  Stuart  under  date  of  February  25th, 
1937.  This  reply  was  drawn  up  by  Mr.  Ben  S.  Fisher,  At¬ 
torney  for  the  Southwest  Broadcasting  Company  and  this 
copy  of  the  affidavit  is  attached  thereto.  I  am  trying  to  lo¬ 
cate  the  original  so  she  can  absolutely  identify  it,  but  while 
they  are  looking  for  it  I  will  ask  her  on  the  theory  if 

782  we  can’t  find  it,  but  it  is  in  the  Commission’s  files. 

The  Examiner:  All  right. 

Bv  Mr.  Stollenwerck: 

•> 

Q.  Now  this  affidavit  you  signed  before  Mr.  West  states, 
“That  on  the  19th  day  of  May,  1936,  affiant  advised  the 
said  Albert  M.  Crawford  that  the  depositions  were  going 
to  be  taken,  and  the  said  Albert  M.  Crawford  answered  ‘All 
right’  ”.  Do  you  remember  that?  A.  Yes. 
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Q.  Now  that  is  in  relation  to  the  taking  of  depositions 
on  the  19th  of  May,  is  it  not?  A.  Yes. 

Q.  Were  any  depositions  taken  on  the  19th  of  May?  A. 
No,  thev  were  not. 

Q.  How  do  you  know?  A.  Well,  they  were  supposed  to 
begin  on  the  18th,  and  on  the  19th  nothing  happened,  and  it 
wasn’t  until  the  following  week. 

Q.  And  you  notified  Mr.  Crawford  that  they  were  going 
to  take  the  depositions  on  the  19th;  that  is,  you  went  in  and 
told  him,  “Now,  we  are  ready  to  take  the  depositions”.  Is 
that  the  way  it  was  done  each  time  ?  A.  Yes.  I  believe  they 
intended  to  take  them  on  the  19th,  but  they  didn’t  get  around 
to  it. 

Q.  This  is  your  signature,  is  it  not  (Showing  document 
to  witness)  ?  A.  Yes,  sir. 

783  Q.  And  this  is  the  affidavit  dated  October  31st,  1936, 
signed  before  J.  Andrew  West,  Notary  Public? 

The  Examiner :  That  is  the  original  affidavit  of  which  you 
have  been — 

Mr.  Stollenwerck :  That  is  the  original  affidavit.  I  have 
been  discussing  about  the  copy  here. 

Mr.  Porter:  Contained  in  the  files  of  the  Commission. 

The  Examiner:  Yes.  All  right. 

Bv  Mr.  Stollenwerck : 

Q.  Now,  did  Mr.  Crawford  come  to  the  office  after  you 
notified  him,  and  he  said  “All  right”?  A.  I  don’t  know. 

Q.  Well,  were  you  there  to  notarize  the  depositions  when 
they  were  taken  ?  A.  Well,  there  would  be  several  people 
in  taking  their  depositions  and  they  would  come  to  me  and 
sign  before  me. 

Q.  You  don’t  know?  A.  I  don’t  know  whether  Mr.  Craw¬ 
ford  ever  went  in  there,  or  anything  about  that.  As  a  mat¬ 
ter  of  fact — 

Q.  (Interrupting)  Now  you  said  in  your  certificate  to  the 
depositions  that  were  taken  “A.  M.  Crawford,  having  been 
notified  but  failing  to  appear — ”.  How  did  you  know  he 
failed  to  appear  unless  you  were  there  and  knew  he  didn’t 
appear?  A.  Well,  they  told  me  that  he  didn’t,  that 

784  is  all  I  know. 

Q.  Who  were  “They”?  A.  Mr.  Westervelt. 
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Q.  Oh,  Mr.  Westervelt  told  you  that  he  didn’t  appear? 
A.  Yes. 

Q.  And  you  signed  the  certificate  to  that’  effect — 

The  Examiner:  (Interrupting)  Did  you  see  Mr.  Crawford 
around  there  at  the  taking  of  the  depositions  when  you 
were  swearing  the  witnesses,  at  any  time?  A.  No,  I  didn’t 
see  him. 

By  Mr.  Stollenwerck : 

Q.  Did  you  see  him  at  any  time  when  you  were  doing 
that?  A.  No. 

Q.  Do  you  know,  as  a  matter  of  fact,  that  Mr.  Crawford 
did  come  to  the  taking  of  any  of  the  depositions?  A.  Well, 
he  wasn’t  there  when  I  swore  in  the  witnesses. 

Q.  You  never  did  see  him  there?  A.  No,  he  never  was 
there. 

Q.  Well,  when  you  didn’t  see  him  there,  did  you  call  him 
again  and  notify  him,  or  anything?  A.  Well,  I  had  notified 
him  at  the  beginning.  I  didn’t  bother  to  do  it  again. 

Q.  How  many  times  did  you  notify  him?  A.  You 
785  mean  altogether? 

Q.  Yes.  A.  I  imagine  I’d  go  in  at  least  once  a  day, 

or  twice. 

Q.  Now,  Mrs.  DaMant,  you  signed  this  affidavit  that  we 
referred  to  as  February  20th,  1937?  A.  Yes,  sir. 

Q.  And  that  is  in  conflict,  is  it  not,  with  the  other  affi¬ 
davits  vou  signed  ?  A.  I  think  there  is  one  date  that  is  not 
exactlv  right.  Isn’t  there  the  18th  or  19th  there? 

Mr.  Stollenwerck :  Just  a  minute,  your  Honor. 

The  witness :  I  think  there  is  a  couple  of  conflicts  in  state¬ 
ments.  I  really  was  not  advised  what  I  was  supposed  to  do. 
I  just  did  what  I  was  told  and  trusted — 

Mr.  Stollenwerck: 

Q.  Mrs.  DaMant,  You  were  serving  as  a  Notary  Public, 
how  long  did  you  serve  as  such?  A.  I  had  been  serving  a 
very  short  time. 

Q.  You  know  how  to  read,  do  you  not?  A.  I  am  sup¬ 
posed  to. 

Q.  Actually,  you  do?  A.  Yes. 

Q.  This  is  not  joking.  I  am  just  trying  to  get  the  facts; 
I  am  not  trying  to  trip  you  at  all.  I  just  want  to  get  all  the 
facts.  A.  Yes. 


434  W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION. 

Q.  So  when  you  signed  as  Notary  Public,  you 
7S6  simply  signed  what  was  handed  to  you  without  read¬ 
ing  it,  is  that  the  way  it  was  done?  A.  No,  I  read  it 

over. 

,  Q.  You  were  aware  of  the  fact  it  was  an  important  posi¬ 
tion  and  vou  were  under  oath  to  do — to  tell  the  truth  and 
% 

record  the  truth,  did  you  not?  A.  Yes,  sir. 

Q.  You  realized  that  fully?  A.  Yes,  sir. 

Q.  Has  your  commission  ever  been  renewed?  A.  No. 
My  commission  was  supposed  to  expire  in  1939,  and  T  think 
it  was  June  4th,  1935,  or  something  like  that,  I  don’t  re¬ 
member  just  exactly,  when  I  got  my  commission. 

Q.  Now,  are  you  taking  work  of  that  kind  now;  do  you 
certify  to  papers?  A.  No. 

Q.  How  long  since  you  did  any  work  of  that  kind?  A. 
Since  last  December. 

Mr.  Stollenwerck :  Mr.  Examiner,  in  conclusion  I  do 
simply  want  to  call  your  attention  to  the  fact  that  the  affi¬ 
davit  which  Mrs.  DaMant  acknowledges  having  signed,  has 
an  erasure  on  the  last  line  of  the  first  paragraph  of  page 
4,  which  she  explains  as  erasing  an  expression  “Or  oral 
notice”,  or  to  that  effect,  and  that  very  plainly,  in  type, 
which  anyone  can  read,  there  appears  this  expression  at  the 
end  of  four  succeeding  paragraphs  below  and  referring  to 
the  dates  when  the  depositions  were  taken;  the  first 
787  as  of  May  25th,  another  one  on  the  26th,  27th  and 
28th,  and  that  on  each  of  those  statements,  there  is 
this  expression  after  the  statement — “That  no  written  no¬ 
tice  was  given  to  this  affiant,  Albert  M.  Crawford  of  the 
cpntinuance  of  the  taking  of  the  depositions  on  that  date 
—  ”  has  this  expression:  “Or  any  notice  of  the  taking  of 
the  depositions  on  that  date.”  And,  it  is  to  that  effect  that 
no  notice  was  given  to  Mr.  Crawford  that  we  ask  that,  be¬ 
cause  of  his  absence,  we  be  allowed  to  take  his  deposition. 

This  entire  issue  is  based  upon  a  conflict  in  statements 
in  cross-affidavits;  one  made  by  him  and  another  one  made 
by  Mrs.  McNeely.  The  original  record  as  now  in  the  evi¬ 
dence  shows  this  expression  on  some  twenty  depositions: 
“  Albert  M.  Crawford,  having  been  notified  but  failing  to 
appear — ”.  That  statement  that  he  was  notified  has  been 
challenged  by  Mr.  Crawford  by  an  affidavit,  and  it  was 
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based  upon  his  sworn  denial  of  that  that  our  petition  was 
largely  based  so  far  as  that  particular  issue  is  concerned. 

We  really  expected  Mr.  Crawford  to  be  here,  and  because 
of  his  vacation  I  am  informed  he  will  not  be  here  today,  and 
for  that  reason  we  think,  in  the  interest  of  justice,  we  should 
get  his  statement  in  the  record  just  as  we  have  Mrs.  Mc- 
Neely’s,  otherwise  it  would  be  rather  one-sided  evidence. 

The  Examiner:  Well,  it  appears  that  the  applicant  Stuart 
was  duly  notified  of  the  date  of  hearing  in  this  City, 

788  that  he  was  in  close  contact  with  the  witness  Craw¬ 
ford,  being  one  of  the  members  of  the  law  firm  rep¬ 
resenting  Mr.  Stuart.  If  the  applicant  Stuart  considered 
the  testimony  of  the  witness  Crawford  material,  I  can  see 
no  reason  why  he  should  not  have  arranged  to  have  him 
present. 

Counsel  have  anything  to  say  on  this  application  to  hold 
this  docket  open  until  the  deposition  of  this  witness  could 
be  gotten? 

Mr.  Locklear:  If  the  Examiner  please,  Mr.  Crawford’s 
affidavit  is  in  the  motion  for  re-hearing  and  is  part  of  the 
record  already,  and  this  re-hearing  was  granted  on  two 
points,  as  I  understand  it;  the  financial  status  of  the  ap¬ 
plicants  and  the  fact  he  had  no  opportunity  to  cross-exam¬ 
ine.  Now  we  set  this  hearing  a  month  ahead  to  take  it  down 
here  July  27th,  in  Prescott,  for  his  convenience  and  he  is 
not  here  to  give  material  testimony. 

Mr.  Stollenwerck:  Mr.  Examiner,  as  a  matter  of  informa¬ 
tion,  am  I  correct  in  my  conclusion  that  his  affidavit  is  not 
in  evidence?  It  is  quoted  in  the  petition. 

Mr.  Locklear:  We  will  stipulate  it  may  be  made  a  part  of 
the  record. 

The  Examiner :  The  petition  is  a  part  of  the  proceedings, 
Mr.  Stollenwerck.  Did  you  wish  to  be  heard? 

Mr.  Porter:  I  think  it  is  entirely  reasonable,  Mr.  Exam¬ 
iner,  that  parties  should  be  expected  to  establish 

789  proof  on  controversial  points  on  a  designated  day. 
I  have  no  particular  feeling  one  way  or  another.  I 

wonder  if  it  would  be  possible  to  have  the  affidavit  stipu¬ 
lated  into  the  record  as  we  did  the  other  affidavit  ?  Would 
that  be  satisfactory? 
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Mr.  Locklear:  I  would  stipulate  he  would  testify,  if  he 
were  here,  the  same  as  he  does  in  that  affidavit,  if  that  will 
help  you  ? 

Mr.  Porter:  Does  that  affidavit  refer  to  written  notice  as 
distinguished  from  oral  notice?  I  am  not  familiar  with  it. 

Mr.  Locklear:  I  think  I  can  find  it  here.  Of  course,  I 
think  I  sense  the  purpose  of  this  is  to  amplify  that  affidavit. 
That  is  the  reason  we  object  to  it. 

The  Examiner:  The  applicants  have  had  ample  oppor¬ 
tunity  to  have  their  witnesses  here,  and  I  am  not  inclined 
to  hold  this  record  open  any  longer. 

Mr.  Stollenwerck :  I  may  explain,  your  Honor,  it  is  not 
for  the  purpose  of  amplifying,  but  qualifying  the  affidavit 
for  what  purpose  it  may  have. 

The  Examiner:  Will  counsel  for  the  Southwest  Broad¬ 
casting  Company  and  counsel  for  the  Commission  stipulate 
it  may  be  considered  as  part  of  the  record  for  whatever 
probative  value  it  might  have?  I  presume  that  counsel  for 
the  Commission  and  counsel  for  the  Southwest  Broadcast¬ 
ing  Company  are  not  agreeing  in  this  stipulation  that  this 
will  be  given  any  greater  weight  than  any  other  testi- 
790  mony. 

Mr.  Porter:  That  is  my  position,  Mr.  Examiner. 

The  Examiner:  Correct.  It  is  in  the  docket,  Mr.  Porter? 

Mr.  Porter:  Yes.  It  has  been  referred  to  here  in  the 
docket. 

The  Examiner:  Yes,  attached  to  the  pleadings. 

Mr.  Porter:  I  wonder  if  that  is  satisfactory  to  have  that 
included  in  the  record. 

Mr.  Stollenwerck:  It  is  satisfactory  provided  your  Honor 
considered  it  has  the  same  weight  as  evidence,  as  the  depo¬ 
sitions  would  have.  We  don’t  care  about  the  form  of  the 
thing. 

The  Examiner:  I  am  willing  to  consider  it  having  the 
same  weight  as  any  other  evidence,  but  you  understand  the 
rules  of  procedure  that  says,  that  where  counsel  to  an  ad¬ 
verse  party  agrees  that  if  a  witness  were  present  in  court 
and  testified  to  certain  facts,  that  by  that  same  stipulation 
he  agrees  that  those  facts  are  true  and  un-rebutive,  and  that 
is  the  reason  I  asked  counsel  if  the — for  the  Commission  and 
the  Southwest  Broadcasting  Company. 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  437 

Mr.  Locklear:  I  want  to  stipulate  that  the  affidavit  be  in¬ 
troduced  as  part  of  the  record  in  this  hearing. 

The  Examiner:  And  considered  as  any  other  evidence? 

Mr.  Locklear:  And  considered  as  any  other  evi- 

791  dence. 

The  Examiner :  But  you  are  not  agreeing  that  it  is 
un-rebutive. 

Mr.  Locklear:  I  agree  to  do  this  simply  as  a  matter  of 
expediency  and  owing  to  the  fact  the  affidavit  is  not  com¬ 
petent  evidence. 

The  Examiner:  It  will  be  considered  under  that  agree¬ 
ment  and  given  the  same  weight  as  any  other  testimony. 

Mr.  Porter:  You  refer  to  that  by  date  so  the  Examiner 
will  identify  it. 

The  Examiner:  Yes,  if  you  will  do  that,  please,  sir. 

Mr.  Stollemverck :  Now,  we  must  have  it  clear,  Mr.  Exam¬ 
iner.  There  are  several  affidavits  of  Mr.  Crawford  to  the 
same  effect? 

The  Examiner:  Now,  you  might,  in  order  to  be  certain 
of  what  we  are  talking  about,  find  that  affidavit  and  read  it 
into  the  record  now. 

Mr.  Locklear:  The  affidavit  I  am  talking  about  is  the  one 
that  Mr.  Crawford  made  and  incorporated  in  his  petition 
for  re-hearing. 

The  Examiner:  That  is  in  the  petition? 

Mr.  Locklear:  Yes. 

The  Examiner:  I  would  find  that  and  just  read  it  into  the 
record. 

Mr.  Stollemverck:  Well,  the  affidavit  which  counsel  agreed 
to  remain  in  the  record,  is  that  certain  affidavit  subscribed 
and  sworn  to  on  the  4th  day  of  June,  A.  D.,  1936,  by  Albert 
M.  Crawford.  It  is  copied  in  that  certified  petition 

792  for  re-hearing  and  review  of  the  order  granting  the 
application  of  the  Southwest  Broadcasting  Company 

and  denying  the  application  of  W.  P.  Stuart. 

The  Examiner:  And  filed  on  what  date  with  the  Commis¬ 
sion  ? 

Mr.  Stollemverck:  This  petition  having  been  filed — 

Mr.  Porter:  (Interrupting)  The  date  of  filing  the  peti¬ 
tion  is  February  16th,  1937. 

The  Examiner:  All  parties  agree  that  that  is  the  affidavit 
to  be  considered  in  evidence? 
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Mr.  Stollenwerck :  And  to  further  identify  it,  your  Honor, 
it  has  a  caption  of  the  two  Dockets,  Nos :  3906  and  3797,  con¬ 
solidated  dockets. 

The  Examiner:  All  right.  That  is  the  affidavit  to  be  con¬ 
sidered  now,  gentlemen.  Let's  have  it  straight.  Mr.  Por¬ 
ter,  is  that  the  one  you  had? 

Mr.  Porter:  In  accordance  with  the  stipulation. 

The  Examiner:  Yes.  Mr.  Locklear,  that  is  in  accordance 
with  your  stipulation? 

Mr.  Locklear :  That  is  right,  vour  Honor. 

The  Examiner:  All  right. 

Mr.  Stollinwerck :  That  concludes  our  cross-examination. 
The  Examiner:  Anything  else? 
i  Mr.  Porter:  Yes,  just  a  few  questions. 

793  By  Mr.  Porter: 

Q.  What  building  were  these  depositions  taken  in?  A. 
The  Bank  of  Arizona. 

I  Q.  What  is  that?  A.  The  Bank  of  Arizona  building. 

Q.  And  what  building  is  your  office  in ?  A.  The  Bank  of 
Arizona. 

Q.  What  building  is  Mr.  Crawford’s  office  in?  A.  The 
Bank  of  Arizona,  right  across  the  hall  from  where  I  was 
working,  and  Mr.  Westervelt  was  right  down  the  hall. 

Q.  What  particular  office  in  that  building  were  the  dep¬ 
ositions  taken  in  ?  A.  Thev  were — some  of  them  were  taken 
in  Mr.  Westervelt ’s  office,  and  there  was  a  few  taken  in 
the  adjoining  office  where  I  was  working. 

,  Q.  Your  office  immediately  adjoins  Mr.  Westervelt ’s 
office  ?  A.  No,  it  does  not.  It  was  down  the  hall. 

Q.  Just  a  few  doors  down  the  hall?  A.  Yes,  it  was  right 
at  the  head  of  the  stairs. 

Q.  Now,  as  I  take  it,  the  depositions  were  taken  both  in 
your  office  and  in  his  office?  A.  Yes. 

Q.  Now  where  is  Mr.  Crawford’s  office  with  relation  to 
these  two  offices?  A.  Well,  from  where  I  was  working,  his 
office  was  right  across  the  hall,  and  Mr.  Westervelt ’s 

794  office  was  right  down  the  hall. 

The  Examiner:  How  manv  doors  down  the  hall? 
A.  Oh,  I  imagine  Mr.  Westervelt ’s  was  about  three  doors 
down. 
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Q.  Three  doors  down  tlie  hall.  A.  Yes. 

The  Examiner:  All  right. 

By  Mr.  Porter:  That  is  all.  Thank  you. 

By  Mr.  Locklear:  Just  one  or  two  other  questions. 

Re-Direct  Examination 
By  Mr.  Locklear: 

Q.  I  believe  you  said  you  told  Mr.  Crawford  at  the  time 
he  presented  this  affidavit,  that  you  did  give  him  oral  no¬ 
tice?  A.  That  is  right. 

Q.  And  you  relied  on  him  to  prepare  an  affidavit  in  ac¬ 
cordance  with  those  instructions?  A.  Yes. 

Mr.  Locklear:  That  is  all. 

The  Examiner:  Anything  further? 

(No  response.) 

The  Examiner:  You  may  be  excused. 

(The  witness  was  excused.) 

The  Examiner:  Mr.  Stollenwerck? 

Mr.  Stollenwerck:  Yes,  sir. 

The  Examiner:  Let  me  see  that  affidavit. 

Mr.  Stollenwerck:  Mr.  Crawford’s? 

The  Examiner:  Yes,  the  one  that  was  just  stipu- 
795  lated  into  the  record.  Do  you  have  another  witness, 

Mr.  Locklear? 

Mr.  Locklear:  Yes,  sir. 

The  Examiner:  All  right. 

Mr.  Locklear:  Call  Mr.  Stetson. 

Whereupon — Albert  Stetson  (Recalled),  a  witness  called 
on  behalf  of  the  Applicant  in  rebuttal,  having  been  duly 
sworn,  was  examined  and  testified  further  as  follows: 

Direct  Examination 
By  Mr.  Locklear: 

Q.  Mr.  Stetson,  you  have  been  sworn  and  examined,  have 
you  ?  A.  Yes. 

Q.  Do  you  recall  the  day  that  your  deposition  was  taken 
on  behalf  of  the  Southwest  Broadcasting  Company?  A.  Yes. 

Q.  Do  you  recall  what  month  it  was?  A.  I  am  sure  it 
was  in  the  month  of  May. 
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Q.  What  year?  A.  1936,  or  pardon  me;  1935 — no,  1936;  \ 

1936. 

Q.  You  recall  what  was  done  with  reference  to  notifying 

Mr.  Crawford  the  depositions  were  being  taken  on  that  day 

bv  Mrs.  McNeelv? 

*  * 

The  Examiner:  If  you  know. 

The  witness :  I  know  the  full  details.  1 

The  Examiner:  All  right. 

796  Mr.  Locklear:  If  you  know. 

The  witness :  I  arrived — I  understood  that  the  dep¬ 
ositions  were  to  be  taken  on  a  certain  date;  that  is,  they 
were  going  to  start  taking  them  on  a  certain  date.  I  had  a 
letter — I  was  then  residing  in  Phoenix — I  had  a  letter  ad- 
dressed  to  me,  telling  me  of  that  date.  I  planned  on  coming 
,up  on  that  date  but  wasn’t  able  to  get — to  drive  to  Pres¬ 
cott  until  about  the  third  day  after  the  date  that  had  been 
stipulated,  and  I  know  that  upon  niv  arrival  I  was  sur¬ 
prised  to  find  out  that  the  taking  of  the  depositions  had  not 
been  started,  and  I  was  told  by  Mr.  Rhodes  and  Mr. 
Lawrence — 

i  The  Examiner:  (Interrupting)  You  will  not  tell  what 
anyone  told,  please,  sir. 

Mr.  Locklear:  Just  confine — 

The  Examiner:  What  you  know  of  your  own  knowledge. 

,  Mr.  Locklear :  What  you  know  of  your  own  knowledge. 

The  witness:  I  found  out  that  the  depositions  had  not 
been  started.  The  reason  was  that  there  had  been  a  series 
pf  conferences  or  two;  perhaps  a  series  of  conferences,  but 
I  know  of  at  least  one  or  two  with  Mr.  Favour  and  Mr. 
Crawford. 

The  Examiner:  The  Attorneys  for  Mr.  Stuart? 

A.  The  Attorneys  for  Mr.  Stuart.  I  was  present  at  one 
of  them;  one  of  the  conferences  subsequent  to  my  arrival 
in  Prescott  and  present  at  that  conference,  and  it  was 

797  in  Mr.  Crawford’s  office,  with  Mr.  Rhodes,  Mr. 
Lawrence  and  Mr.  W.  P.  Stuart  and  myself  and  Mr. 

Flavour  entered  the  room  and  made  suggestions  that  there 
\yas  a  lot  of  effort  being  wasted  with  Mr.  Stuart  endeavoring 
to  secure  a  construction  permit  and  the  Southwest  Broad¬ 
casting  Company  endeavoring  to  secure  a  construction 
permit,  and  he  felt  we  were  all  good  fellows  and  capable  of 
working  out  a  deal,  and  there  was  quite  a  little  conversa-  , 
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tion  as  to  the  possibility  of  working  out  a  deal,  and  we  did 
not  get  to  a  point  where  there  was  an  understanding. 

Mr.  Stuart  was  willing  to  work  out  a  proposition  whereby 
he  had  51  per  cent  of  the  stock  and  we,  likewise,  were  will¬ 
ing  to  do  the  same,  but  we  never  budged  from  that  point. 
In  other  words,  Mr.  Stuart  wanted  the  control  and  the 
Southwest  Broadcasting  Company  wanted  control. 

We  did,  in  a  spirit  of  friendship,  agree,  however,  that  we 
both  wanted  a  radio  station,  and  that  certain  depositions 
could  unquestionably  be  taken  whereby  there  was  no  con¬ 
flict  as  to  the  desirability  of  issuing  a  construction  permit 
to  either  party,  and  it  was  understood  that  that  type  of 
deposition  in  which  there  was  not  going  to  be  any  effort  to 
show  the  qualifications  of  either  party  as  better  than  the 
other  could  be — could  proceed  with  such  depositions.  Mr. 

Crawford  made  the  statement  that  if  there  was  no 
798  effort  on  our  part,  and  this  was  directed  towards  Mr. 

Westervelt,  on  his  part,  to  show  the  Southwest 
Broadcasting  Company  better  able  to  operate  a  station  than 
Mr.  Stuart,  he  had  no  objection  to  the  proceeding  with  the 
taking  of  the  depositions. 

I  remember  the  first  deposition  was  taken  with  Mr.  Joe 
Walden,  and  at  the  time  Mr.  Walden — at  the  time  we  were 
in  Mr.  Westervelt ’s  office,  he  ’phoned  Mr.  Crawford’s 
office,  and  there  was  other  conversation,  that  he  was  going 
to  start  with  the  depositions,  and  Miss  Geneva,  or  Miss  Mc- 
Xecly  was  called  and  she  came  in  and  I  remember  she  was 
directed  to  officially  notify — pardon  me,  after  she  had  sworn 
Mr.  Walden  in,  she  was  told  to  notify  Mr.  Crawford,  and 
she  went  down  the  hall  and  came  back,  stating  that  Mr. 
Crawford  said  it  was  all  right  with  him,  and  I  recall  several 
depositions  that  were  taken  in  which  Miss  McNeely  went 
down  the  hall  and  came  back  with  the  word  that  Mr.  Craw¬ 
ford  said  it  was  all  right  to  go  ahead,  that  he  would  ex¬ 
amine  the  written  documents  after  they  were  typed. 

Mr.  Locklear:  You  may”  examine. 

Cross-Examination 

By  Mr.  Stollenwerck : 

Q.  Mr.  Stetson  ?  A.  Yes,  sir. 

Q.  How  long  before  your  deposition  was  taken  did  you 
,  have  that  conference,  do  you  remember?  A.  I  believe  my 
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deposition  was  taken  on  the  first  day  the  deposi- 

799  tions  were  taken,  and  the  conference  would  be  the 
preceding  day. 

Q.  When  was  that  deposition  of  Mr.  Walden  taken?  A. 
Well,  I  think  that  was  probably  the  same  day  as  mine.  If 
it  wasn ’t,  it  could  not  have  been  more  than  one  day  apart. 

Q.  What  is  Mr.  Walden’s  full  name?  A.  Joseph.  I  am 
not  sure  of  the  middle  name  or  initial. 

Q.  Are  you  sure  that  he  made  a  deposition?  A.  Well,  I 
certainly  saw  him  make  the  deposition.  I  don’t  know 
whether  it  was  included  in  the  depositions  forwarded  to 
Washington,  but  I  know  he  made  a  deposition.  I  also  know, 
I  might  state,  Mr.  Stollenwerek,  that  there  were  several 
depositions  taken  which  were  later  disqualified,  I  believe  by 
either  Mr.  Westervelt  or  some  one  representing  Mr.  Stuart, 
because  the  names  were  not  previously  sent  to  Washington. 

The  Examiner:  The  authority  had  not  been  granted  for 
depositions  on  the  particular  witnesses? 

A.  Yes,  sir;  and  that  might  have  been  one  of  those  deposi¬ 
tions. 

Bv  Mr.  Stollenwerek: 

Q.  Well,  was  that  taken,  to  your  knowledge,  just  prior  to 
your  own?  A.  It  could  not  have  been  over  24  hours  dif¬ 
ference. 

\  Q.  And  Mr.  Walden’s  deposition  was  the  first, 

800  or  in  the  first  group  taken?  A.  Yes,  sir. 

Q.  And  that  could  not  have  been  more  than  a  day 
certainlv  before  vours  was  taken?  A.  Well,  mv  memorv  is 
usuallv  prettv  good,  but  I — as  closelv  as  I  can  recall,  it  was 
the  first  day  in  Mr.  Walden's  deposition,  and  it  certainly 
seems  to  me  that  mine  was  the  following  dav.  I  might  be 
in  error. 

i  Q.  Do  you  recall  when  the  depositions  were  originally  to 
bp  taken  when  you  first  heard  about  them  ?  A.  I  remember 
the — it  was  on — it  seems  to  me  it  was  on  a  Tuesday  or 
Wednesday  that  the  depositions  were  to  start. 

Q.  You  don’t  remember  the  date  and  the  month?  A.  No, 
sir;  I  don’t. 

Q.  You  do  know,  though,  that  yours  was  one  of  the  first 
that  was  taken?  A.  Well,  it  was  among  the  first. 
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Q.  Well  now,  did  any  other  people  take — make  their 
depositions  on  the  day  you  made  yours?  A.  Undoubtedly, 
because  several  were  taken  each  dav. 

Q.  Well,  do  you  know  about  that,  or  is  that  simply  an  in¬ 
ference?  A.  1  can’t  say  positively,  because  years  have 
elapsed,  or  over  a  year  has  elapsed,  and — 

Q.  (Interrupting)  Well,  before  whom  did  you  make 

801  your  deposition;  who  was  the  Notary  Public?  A.  It 
seems  to  me  it  was  Mr. — possibly,  J.  Andrew  West. 

It  was  either  J.  Andrew  West  or  the  voung  ladv  in  Mr. 
Westervelt’s  office. 

Q.  Where  did  you  make  your  deposition?  A.  In  Mr. 
Westervelt’s  office. 

Q.  Did  Mr.  West  take  certain  of  the  depositions?  A. 
well,  he  notarized  some  of  the  instruments. 

Q.  You  don’t  know  who  notarized  yours?  A.  No,  sir.  I 
was  not  present  when  many  of  the  depositions  were  taken. 
I  recall  some  of  them  were  notarized  by  one  party  and 
some  by  another. 

Mr.  Stollenwerck :  Mr.  Examiner,  I  have  here  what  I  be¬ 
lieve  I  have  made  an  accurate  copy  of  the  depositions  in 
this  rather  intensive  study  I  have  made  of  the  whole  thing, 
and  I  believe  I  can  state  that  the  record  shows,  and  if  you 
wish  I  can  verify  it,  but  it  is  my  conviction  that  this  is  ac¬ 
curate. 

On  May  28th,  1936,  Mr.  Stetson  made  his  deposition  be¬ 
fore  Miss  McNeely.  That  was  six  days  after  the  original 
deposition  was  taken,  there  having  been,  according  to  this 
list,  some  eight  or  ten  depositions  on  the  25th  of  May,  the 
earliest  date  as  indicated  here  being  Mav  22d.  The  original 
date  for  the  taking  was  the  18th.  So  that  Mr.  Stetson,  ob¬ 
viously.  has  a  memory  which  is  not  accurate  when  he  repre¬ 
sents  that  his  was  among  one  of  the  first.  As  a  matter  of 
fact,  the  28th  of  Mav  was  the  last  dav  when  anv  were  taken 
according  to  the  record. 

802  I  make  that  observation,  because  I  fear  the  wit¬ 
ness  ’s  mernorv  mav  be  at  fault. 

»  */ 

The  Examiner:  Anything  further,  Mr.  Porter;  any  cross 
examination? 

Mr.  Porter:  No,  sir. 

Mr.  Locklear:  That  is  all,  Mr.  Examiner. 
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(The  witness  was  excused.) 

i  The  Examiner:  Any  other  witnesses? 

Mr.  Locklear:  Call  Mr.  Lawrence. 

Whereupon — C.  E.  Lawrence,  a  witness  called  on  behalf 
of  the  Applicant  in  rebuttal,  having  been  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 


By  Mr.  Locklear: 

Q.  Mr.  Lawrence,  you  have  testified  before  in  this  hear¬ 
ing?  A.  Yes. 

Q.  Do  you  recall  the  day  you  gave  your  deposition  in  the 
interest  of  the  petition  of  the  Southwest  Broadcasting  Com¬ 
pany?  A.  I  don’t  recall  the  date,  but  it  was  in  the  latter 
part  of  May,  1936. 

Q.  Do  you  remember  where?  A.  It  was  in  Mr.  T.  J. 
Byrne’s  office. 

i  Q.  Do  you  recall  whether  Mis  McNeely  notified  Mr. 
Crawford  of  the  taking  of  your  deposition?  A.  Yes.  I  was 
in  the  office  there  with  the  stenographer  who  was  to 
S03  take  the  depositions;  with  Mr.  Westervelt  and  Miss 
McNeely.  It  was  to  begin  at  ten  o’clock  in  the  morn¬ 
ing.  She  went  in  and  notified  Mr.  Crawford,  at  least,  she 
went  across  the  hall  and  notified  him  and  came  up  and  said, 
“He  will  be  in  in  a  minute,  and  we  waited  about  15  minutes. 
She  went  in  again  and  came  back,  and  I  said,  “What  did 
he  say?”  And  she  said,  “All  right”.  At  twenty-five  past 
ten,  I  remember  looking  at  my  watch,  1  said;  “My  time  is 
as  valuable  as  Mr.  Crawford’s”.  1  said,  “Let’s  go  ahead”. 
The  Examiner:  Did  he  appear? 

A.  He  did  not. 

Mr.  Locklear:  You  mav  examine. 

V 

The  Examiner:  Cross. 

Cross-Examination 


Bv  Mr.  Stollenwerck : 

» 

Q.  Do  you  recall,  Mr.  Lawrence,  the  date  when  you  gave 
your  deposition  ?  A.  I  do  not  recall  the  date. 

Q.  You  said  that  Miss  McNeely  reported  he  said,  “All 
right”  on  that  day?  A.  Yes. 
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Q.  What  time  of  day  was  it,  do  you  remember,  morning 
or  evening?  A.  Ten  in  the  morning.  The  depositions  began 
at  ten  o’clock.  I  waited  until  twenty-five  minutes  after  ten, 
because  I  was  busy  at  the  store  and  I  didn ’t  want  to  waste 
any  time. 

804  Mr.  Stollenwerck :  Mr.  Examiner,  may  I  call  your 
attention  to  the  fact  that  the  depositions  as  listed, 
shows  that  Mr.  Lawrence  made  his  on  Mav  25th  at  10  o’clock 
in  the  morning;  that  that  is  the  affidavit  which  Miss  Mc- 
Neely  signed  and  which  has  that  expression,  “Mr.  Craw¬ 
ford  replied  in  substance,  ‘All  right’  ’’  in  reference  to  a  de¬ 
position  or  depositions  which  might  be  taken  on  the  22d  of 
May.  But,  on  the  25th  day  of  May,  it  is  specifically  stipu¬ 
lated  in  her  affidavit  that  no  written  notice  was  given  bv 
this  affiant  to  Mi*.  Albert  M.  Crawford  of  the  continuance  of 
the  taking  of  the  depositions  on  that  date,  or  any  notice  for 
the  taking  of  depositions  on  that  date. 

The  Examiner:  Anything  else  from  this  witness? 

Mr.  Locklear:  Nothing  else. 

Bv  Mr.  Porter: 

Q.  You  said  your  deposition  was  taken  in  Mr.  Byrne’s 
office?  A.  Mr.  T.  J.  Byrne’s  office. 

Q.  Was  that  the  same  office  described  by  Mrs.  DaMant 
on  the  stand  as  being  her  office?  A.  Yes,  sir. 

Mr.  Porter:  That  is  all.  Thank  you. 

The  Examiner:  All  these  offices  in  the  Bank  of  Arizona 
building?  A.  In  the  Bank  of  Arizona  building,  yes. 

Q.  That  is  the  place  stipulated  in  the  notice —  A.  (Inter¬ 
rupting)  That  is  right. 

S05  The  Examiner:  For  the  taking? 

A.  Yes. 

Mr.  Stollenwerck:  I  think  it  is.  I  will  check  that. 

Mr.  Locklear:  That  is  all. 

(The  witness  was  excused.) 

Mr.  Locklear:  Call  Mr.  Franklin  Brown.  This  is  our 
last  witness,  Mr.  Examiner.  We  are  going  to  make  it  as 
brief  as  possible. 

Whereupon — Franklin  Brown,  a  witness  called  on  behalf 
of  the  Applicant  in  rebuttal,  having  been  duly  sworn,  was 
examined  and  testified  as  follows: 
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Direct  Examination 
By  Mr.  Locklear: 

Q.  Will  you  state  your  name  for  the  record,  please?  A. 
My  full  name  is  Franklin  Edwin  Brown.  For  business  pur¬ 
poses  I  shorten  it  to  Frank  E. 

Q.  You  live  in  Prescott,  Arizona?  A.  I  do. 

Q.  Are  you  a  licensed  Radio  Engineer  or  operator?  A. 
I  am. 

Q.  Have  your  qualifications  been  submitted  to  the  Fed¬ 
eral  Communications  Commission?  A.  I  hold  at  the  pres¬ 
ent  time,  Radio  and  Telephone  first-class  license,  and 

806  have  held  that  or  the  equivalent,  since  November 
20th,  1931. 

Q.  Have  your  qualifications  been  approved  by  the  Com¬ 
mission  that  you  know  of  ?  A.  I  understand  that  they  have 
at  the  previous  hearing  in  Washington. 

Q.  Have  you  had  any  conversation  or  tentative —  made 
anv  tentative  arrangements  with  the  officers  of  the  South- 

•r 

west  Broadcasting  Company  to  lend  technical  assistance  to 
them  in  the  event  this  permit  is  issued?  A.  I  have. 

Q.  Do  you  know  the  type  of  station  they  propose  to  erect, 
just  as  briefly  as  you  can,  now?  A.  I  have  here  a  copy  of 
an  agreement  for  the  sale  of  apparatus  between  the  RCA 
Company  and  the  Southwest  Broadcasting  Company,  set¬ 
ting  forth  the  type  250-D,  100,  250  watt  transmitter,  and  its 
associated  equipment. 

i  The  Examiner:  Do  you  know  whether  or  not  that  is  the 
equipment  described  in  the  application? 

A.  It  may  not  be  exactly  in  the  equipment,  but  is  the 
latest  equipment  of  this  nature.  I  believe  in  our  previous 
specifications,  we  submitted  information  on  the  type  of  ET 
4250. 

The  Examiner:  What  is  the  difference  in  those  two 
transmitters? 

A.  I  am  not  familiar  with  the  technical  difference. 

807  Q.  What  make  is  this  latter  one?  A.  They  are 
both  RCA. 

Q.  Both  RCA?  A.  The  latter  one,  I  am  afraid,  is  per¬ 
haps  a  later  model. 

Q.  What  is  the  difference  in  the  specifications,  Mr. 
Porter? 
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Mr.  Porter:  The  last  application  is  the  application  filed 
by  Mr.  Fisher  on  December  5th,  1935.  That  application 
specifies  composite  equipment  consisting  of  various  com¬ 
ponent  parts  of  RCA  equipment.  I  don’t  see  any  number. 

The  Examiner:  Type  number  on  it? 

Mr.  Porter :  In  fact,  the  type  number  is  blank. 

The  Examiner:  I  see.  All  right,  proceed. 

Mr.  Porter:  We  object  to  any  showing  of  any  other 
equipment  than  that  specified  in  the  application. 

The  Examiner:  Yes,  I  think  we  will  conform  to  the 
equipment  specified  in  the  application.  If  the  applicant 
desires  to  do  so  by  a  competent  witness,  the  President  of 
Ihc  corporation  or  other  witness,  that  they  will  furnish  the 
equipment  specified  in  the  application  if  the  application  be 
granted,  or  such  other  equipment  as  meet  the  requirements 
of  the  Commission,  you  can  offer  such  evidence,  but  until 
you  do  offer  such  evidence,  the  objection  is  sustained. 

Bv  Mr.  Locklear: 

Q.  Is  it  your  intention  to  install  such  equipment  as  set 
forth  and  set  out  in  the  application  or  such  other 
808  equipment  as  designated  and  approved  by  the  Fed¬ 
eral  Communications  Commission  ?  A.  If  the  appli¬ 
cation  reads  composite  equipment,  it  is  not  our  intention  to 
install  that.  It  is  our  intention  to  install  the  latest  RCA 
equipment. 

Mr.  Porter:  Mr.  Examiner,  that  is  quite  a  synonymous 
situation.  Any  amendment  to  an  application  on  the  equip¬ 
ment  is  a  material  amendment  and  cannot  be  made  at  the 
time  of  the  hearing  in  my  opinion.  I  think  the  Examiner 
should  know  whether  or  not,  if  this  application  is  granted, 
the  equipment  proposed  in  the  application  will  be  installed. 
If  it  is  the  purpose  of  applicant,  if  and  when  he  obtains  a 
construction  permit,  to  make  application  for  different 
equipment,  that  application,  of  course,  will  have  to  speak 
for  itself  and  be  passed  upon  as  an  independent  proposi¬ 
tion  by  the  Commission. 

The  Examiner:  That  is  correct.  The  equipment  speci¬ 
fied  in  the  application  has  been  considered  and  passed  upon 
by  the  Commission,  and  approved.  Now  I  wish  to  know,  at 
this  time,  if  the  applicant,  and  first  on  the  question  of  au¬ 
thority  of  this  witness  to  speak  for  the  applicant?  He  is 
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not  a  member  of  the  corporation,  or  a  director  or  an  officer. 
As  I  understand  it,  he  is  only  a  prospective  employee.  If 
you  wish  to  place  one  of  your  officers  on  the  stand  and  state 
you  will  furnish  this  equipment  specified,  or  else  other 
equipment  as  meets  the  requirement  of  the  Commission,  you 
may  do  so. 

809  Mr.  Locklear:  Very  well,  sir.  I  will  put  on  an¬ 
other  witness  for  that. 

Bv  Mr.  Locklear: 

Q.  Are  you  familiar  with  the  transmitter  site  proposed 

by  the  Southwest  Broadcasting  Company?  A.  I  am. 

Q.  You  consider  that  adequate  and  it  conforms  with  the 

rules  of  the  Commission?  A.  It  is  mv  understanding  it  has 

* 

already  been  approved. 

Mr.  Locklear:  You  mav  examine. 

•> 

Cross-Examination 

Bv  Mr.  Stollenwerck : 

Q.  Mr.  Brown,  do  you  know  what  equipment  is  requested 
in  the  application  of  the  Southwest  Broadcasting  Company  ? 
A.  I  do  not. 

,Q.  Did  you  state  if  it  is  composite,  it  will  be  changed;  is 
that  your  idea  as  an  engineer  ?  A.  Yes. 

Mr.  Stollenwerck:  Mr.  Examiner,  I  have  what  appears 
to  be  the  application  and  the  amendment  thereto,  the  amend¬ 
ment  dated  December  2d,  changing  the  original  equipment 
to  composite,  is  that  correct? 

Mr.  Locklear:  The  record  will  show. 

The  Examiner:  To  composite  equipment? 

Mr.  Stollenwerck:  Appears  to  be. 

Mr.  Porter:  Let’s  get  that  straight.  The  original 

810  application  filed  October  15th,  1935,  specifies  Doo¬ 
little  and  Faulkner  Type  100-B  equipment.  On  De¬ 
cember  2d,  there  was  executed  and  filed  December  5th,  1935, 
an  amendment  to  the  original  application  which  amendment 
specifies  composite  type,  number  blank,  equipment. 

The  Examiner:  RCA? 

Mr.  Porter:  With  various  RCA  component  parts. 

The  Examiner:  I  see.  You  say  that  in  your  opinion,  the 
advances  in  the  art  of  building  transmitters  leads  you  to 
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believe  at  this  time  there  is  equipment  that  might  be  con¬ 
sidered  superior  to  that  specified  in  the  application? 

A.  That  is  correct. 

The  Examiner:  All  right. 

Mr.  Locklear:  I  have  no  further  questions. 

Mr.  Porter :  That  is  all. 

(The  witness  was  excused.) 

Mr.  Stollenwerck :  Mr.  Examiner,  may  I,  at  this  time, 
state  relative  to  the  equipment.  I  wish  the  record  to  show 
that  transcript  page  62,  the  testimony  of  Engineer  Davis 
states  that  the  equipment  in  the  Stuart  application  is  satis¬ 
factory. 

The  Examiner:  Yes,  I  will  take  notice  of  that. 

Mr.  Locklear:  Mr.  Stetson. 

Whereupon — Albert  Stetson,  a  witness  called  on  behalf 
of  the  Applicant,  in  rebuttal,  having  been  duly  sworn,  was 
examined  and  testified  as  follows : 

811  Re-Direct  Examination 

By  Mr.  Locklear : 

Q.  Mr.  Stetson,  is  it  your —  do  you  propose  to  install  the 
equipment  specified  in  your  petition  or  other  equipment 
that  is  approved  by  the  Federal  Communications  Commis¬ 
sion  to  operate  your  station? 

Mr.  Porter:  Now,  just  a  minute —  well,  I  will  withdraw 
my  objection  until  the  witness  answers. 

The  Examiner:  All  right. 

A.  The  Southwest  Broadcasting  Company,  from  its  very 
inception,  has  realized  that  it  w’ould  have  to  install  equip¬ 
ment  of  the  latest  and  modern  type  that  would  be  approved 
bv  the  Engineering  Division  of  the  Federal  Communica- 
tions  Commission. 

By  Mr.  Locklear: 

Q.  You  intend  to  do  that?  A.  Absolutely. 

Mr.  Locklear:  You  may  examine. 

Mr.  Stollenwerck :  No  questions. 

The  Examiner:  Mr.  Porter? 
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Re-Cross  Examination 
Mr.  Porter. 

Q.  Do  you  intend  to  install  equipment  as  specified  in  the 
application,  or  some  other  equipment  ?  A.  If  I  might  ask  a 
question  at  this  time?  I  don’t  want  to  embarrass  the  posi¬ 
tion  of  the  Southwest  Broadcasting  Company  by  my  answer 
there.  There  may  be  some  technical  angles.  I’d  like  to  be 
able  to  speak  freely  without  injury  to  the  Southwest 

812  Broadcasting  Company. 

Q.  Perhaps  I  am  a  little  bit  unfair  in  asking  you. 
I  should  explain  to  you  first,  and  I  think  the  Examiner  will 
bear  me  out,  that  the  application  goes  to  hearing  and  goes 
to  hearing  on  the  basis  of  the  application  and  tile  state¬ 
ments  made  in  it?  A.  Yes. 

i  Q.  With  respect  to  the  material  portions  at  least,  and 
that  equipment,  as  I  understand  it,  has  already  been  passed 
ppon  by  the  Engineering  Department  and  the  former  rec¬ 
ord  shows  it  is  satisfactory.  A.  We  had  heard  it  was  ap¬ 
proved. 

Q.  My  purpose  in  asking  the  questions  is,  that  if  you  in¬ 
tend  to  specify  other  equipment  if  the  Commission  sees  fit 
to  grant  this  application,  then  that  will  have  to  be  taken  up 
at  a  later  date  if  and  when  the  Commission  desires  to  grant 
a  construction  permit  based  upon  the  very  equipment  you 
have  described  in  this  application.  A.  I  might  state  that 
the  Southwest  Broadcasting  Company  has  learned  since 
this  application  was  filed,  that  better  equipment  can  be 
secured  and  mav  be  secured. 

The  Examiner:  But  will  you  install  this  equipment  if 
your  application  is  granted;  would  you  install  this  as  speci¬ 
fied?  A.  We  would  install  this  equipment. 

813  Q.  Now,  in  view  of  the  fact  that  some  engineers 
advised  you  of  other  equipment,  you  have  an  idea  if 

the  application  is  granted  to  make  additional  application 
and  install  more  modern  equipment  for  that  purpose?  A. 
Absolutely,  yes. 

The  Examiner:  Anything  further. 

Mr.  Locklear:  That  is  all 
Mr.  Stollenwerck :  That  is  all. 

.  The  Examiner:  Just  one  or  two  questions  further,  Mr. 
Stuart.  You  can  remain  there. 
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Q.  In  addition  to  the  manager  of  the  station,  I  under¬ 
stand  you  expect  to  employ  experienced  and  capable  per¬ 
sonnel  to  operate  the  station  throughout,  do  you  not?  A. 
Yes,  sir;  I  do. 

The  Examiner:  Anything  else  now? 

Mr.  Stollenwerck:  Mr.  Examiner,  counsel  for  the  South¬ 
west  Broadcasting  Company  agrees  with  me  that  we  put  in 
a  stipulation  relative  to  certain  facts  in  regard  to  the  de¬ 
posit  in  the  bank. 

The  Examiner:  The  $10,000.00  item? 

Mr.  Stollenwerck:  I  have  the  stipulation  here  with  Mr. 
Locklear’s  name  attached  to  it  and  I  am  affixing  mine  and 
handing  it  to  the  Reporter. 

The  Examiner:  Any  objection  to  that,  Mr.  Porter? 

Mr.  Porter:  I  have  been  assured  by  counsel  that  if  the 
bank  records  were  present  here  in  the  hearing  room, 
814  they  would  substantiate  the  statements  made  in  the 
affidavit,  therefore,  I  have  no  objection. 

The  Examiner:  You  may  deliver  that  to  the  Reporter 
and  he  can  copy  that  in  the  transcript. 

(The  following  is  document  in  question:) 

“Federal  Communications  Commission 

Re:  Dockets  3797  and  3906 

Field  Hearing  .  Prescott,  Arizona. 

Stipulation  between  E.  C.  Locklear,  Attorney  for  the 
Southwest  Broadcasting  Company,  and  Frank  Stollenwerck, 
Attorney  for  W.  P.  Stuart. 

“It  is  hereby  stipulated  and  agreed  that  the  Southwest 
Broadcasting  Company  opened  an  account  with  the  Valley 
National  Bank,  and  that  the  following  indicates  the  exact 
dates,  deposits  and  withdrawals  in  said  account  from  June 
5th,  1936,  to  March  27th,  1937,  both  inclusive: 

State  of  Arizona 

County  of  Yavapai  ss. 

“C.  E.  Lawrence,  R.  L.  Webb,  C.  D.  Rhodes  and  G.  Nor¬ 
man  Hoffman,  being  first  duly  sworn,  depose  and  say: 

“That  they  are  all  stockholders,  officers  and  directors  of 
the  Southwest  Broadcasting  Company,  an  Arizona  cor- 
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poration;  that  on  June  3d,  1936,  the  said  Southwest  Broad¬ 
casting  Company  deposited  to  its  credit  with  the  Valley  Na¬ 
tional  Bank  at  Prescott,  Arizona,  the  sum  of  $10,- 
815  000.00.  That  since  June  3d,  1936,  the  schedule  of  de¬ 

posits  and  withdrawals  of  the  Southwest  Broadcast¬ 
ing  Company  with  the  Valley  National  Bank  at  Prescott, 
Arizona,  has  been  as  follows: 


June  9,  1936  Withdrawal  by  check  $10,000.00 

Oct.  24,  1936  Deposit  7,300.00 

Nov.  16,  1936  Withdrawal  by  check  2,000.00 

Nov.  23,  1936  Withdrawal  by  check  4,700.00 

Nov.  23,  1936  Withdrawal  by  check  600.00 

Mar.  27,  1937  Deposit  8,800.00 


“That  the  withdrawals  made  by  the  corporation  as  shown 
by  the  above  schedule  were  made  because  the  stockholders, 
officers  and  directors  of  the  corporation  did  not  deem  it 
necessary  to  keep  this  amount  of  cash  in  the  bank  in  the 
name  of  the  company,  except  when  such  cash  was  actually 
needed  to  defray  expenses  of  the  corporation;  that  they 
have  no  knowledge  of  any  law,  rule  or  regulation  of  the 
State  of  Arizona  or  Federal  Communications  Commission 
that  made  it  necessary  for  said  corporation  to  keep  said 
sum  of  money  in  said  bank.  That  at  all  times  when  such 
sum  of  $10,000.00  was  not  on  deposit  with  the  Valley  Na¬ 
tional  Bank  at  Prescott,  Arizona,  the  said  sum  was  held  by 
the  officers  for  the  use  of  said  corporation,  except  the  sum 
of  $1,200.00,  which  has  been  spent  for  expenses  of  the  cor¬ 
poration. 

|  “That  there  is  now  on  deposit  to  the  cerdit  of  the  South¬ 
west  Broadcasting  Corporation  in  the  Valley  Na- 
816  tional  Bank  at  Prescott,  Arizona,  the  sum  of  $8,- 
800.00,  which  sum  will  remain  there  to  the  credit  of 
said  corporation  until  it  becomes  necessary  to  use  said  sum 
for  the  construction  of  the  proposed  broadcasting  station 
of  said  corporation. 

“That  said  sum  of  $S,S00.00  is  the  property  of  the  cor¬ 
poration,  no  part  of  which  was  borrowed  from  the  said  Val¬ 
iev  National  Bank. 

;  (Signed)  G.  Norman  Hoffman, 

(Signed)  C.  D.  Rhodes, 

(Signed)  R.  L.  Webb, 

!  (Signed)  C.  E.  Lawrence. 
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“The  foregoing  affidavit  was  subscribed  and  sworn  to  be¬ 
fore  me  this  5th  day  of  April,  1936,  by  C.  E.  Lawrence, 
R.  L.  Webb,  C.  D.  Rhodes  and  G.  Norman  Hoffman. 

(Signed)  Claud  F.  Harmon, 

Notary  Public . 

Seal 

My  Commission  expires  February  24,  1940. 

Given  under  our  hands  on  this,  the  twenty-eighth  day  of 
July,  1937. 

(Signed)  E.  C.  Locklear, 

Attorney  for  South¬ 
west  Broadcasting  Company. 

(Signed)  Frank  Stollenwerck, 

Attorney  for  W.  P.  Stuart.” 
*  #  * 

Mr.  Locklear:  At  this  time  we  would  like  to  have  the 
Examiner  deny  Mr.  Stollenwerck ’s  motion  to  strike 
817  the  depositions  from  the  record.  I  think  my  recol¬ 
lection  was  he  made  such  a  motion  this  morning  and 
the  Examiner  held  it  in  abeyance. 

The  Examiner:  Yes,  I  could  not  very  well  rule  on  it  until 
I  heard  the  evidence.  As  I  understand,  both  sides  have 
rested  their  case  so  far  as  evidence  is  concerned. 

Mr.  Locklear:  Unless  there  is  something  that  occurs  to 
you  that  you  would  like  to  hear,  that  we  have  not  brought 
out  ? 

The  Examiner:  I  think  of  nothing  at  this  time.  Do  you 
have  any  further  evidence  to  offer? 

Mr.  Stollenwerck:  Mr.  Examiner,  I  understand  you  re¬ 
quested  some  information  of  Mr.  Thompson. 

The  Examiner:  Oh,  yes.  Come  around,  Mr.  Thompson. 
That  will  save  me  some  work. 

Whereupon — Robert  B.  Thompson  (Recalled)  a  witness 
called  on  behalf  of  the  Applicant,  W.  P.  Stuart,  having  been 
duly  sworn,  was  examined  and  testified  further  as  follows : 

Re-Direct  Examination 

By  Mr.  Stollenwerck: 

Q.  Mr.  Thompson,  kindly  state  what  apportionments 
have  you  made  of  the  program  according  to  the  Examin¬ 
er’s  request?  A.  In  regard  to  the  various  types  of  pro- 
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grams,  I  have  them  apportioned  approximately  as,  Reli¬ 
gious  programs,  7  per  cent;  educational  programs, 

818  20  per  cent;  civic  programs,  10  per  cent,  and  enter¬ 
tainment,  63  per  cent.  In  reference  to  the  sustain¬ 
ing  commercial  programs,  they  are  apportioned,  sustain¬ 
ing  programs,  65  per  cent;  and  Commercial,  35  per  cent. 

The  Examiner:  Any  cross-examination  on  this? 

Mr.  Porter:  None. 

Mr.  Locklear:  No,  sir. 

(The  witness  was  excused.) 

The  Examiner :  That  is  all  the  evidence  to  be  offered  now 
by  either  party?  Any  further  evidence,  gentlemen? 

Mr.  Locklear:  We  know  of  nothing  else,  your  Honor. 

Mr.  Porter:  The  Commission  has  no  evidence  in  view  of 
the  statement  filed  by  agreement  of  counsel  at  the  institu¬ 
tion  of  this  hearing. 

The  Examiner:  All  right.  On  the  motion  to  strike  the 
depositions  from  the  record  that  were  heretofore  taken  on 
behalf  of  the  Southwest  Broadcasting  Company  and  offered 
and  received  in  evidence  in  the  Citv  of  Washington  at  the 
original  hearing,  that  motion  is  denied.  Among  other  rea¬ 
sons  are  the  following: 

First,  it  appears  that  the  contents  of  the  depositions  are 
beneficial  to  the  applicant  Stuart,  as  well  as  to  the  appli¬ 
cant  Southwest  Broadcasting  Company,  and  that  no  in¬ 
juries  would  result  from  leaving  the  depositions  in  the 
record. 

819  It  also  appears  from  the  evidence,  including  the 
depositions  of  Mr.  Crawford,  after  full  consideration 

of  the  evidence  it  appears  that  notice  was  given  at  the  time 
and  place  of  the  taking  of  these  depositions.  The  affidavit 
of  Mr.  Crawford  states  he  was  served  with  no  notice.  That 
carries  "with  it  an  implication  he  had  reference  to  written 
notice  and  there  is  no  evidence  to  support,  or,  rather  to 
denv.  The  evidence  given  bv  the  witnesses  on  the  stand 
was  that  oral  notice  was  given.  I  consider  oral  notice  suf¬ 
ficient. 

Nothing  else,  gentlemen? 

Mr.  Stollenwerck :  Mr.  Examiner,  we  realize  that  you  have 
given  careful  consideration  to  this  issue  and  made  your 
conclusions  and  have  given  logical  reasons  therefor.  We 
register,  however,  an  exception  to  it  for  any  future  refer- 
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ence  and  for  which  it  may  be  worth. 

The  Examiner:  Note  the  exception  of  the  applicant  Stu¬ 
art.  Anything  further,  gentlemen? 

(No  response.) 

The  Examiner :  The  hearing  is  closed. 

(Whereupon,  at  3:30  o’clock  P.  M.,  July  28th,  1937,  the 
hearing  was  closed.) 

#  *  # 

820  Docket  No.  3797  Applicant’s  Exhibit  No.  A  Date 
7/27/37 

Docket  3797 — Exhibit  ‘A’  in  Evidence  Witness  Stet¬ 
son.  Prescott,  Ariz.  L.  L.  Billar,  Reporter. 

Personnell  List  and  Contemplated  Operating  Costs  of 
Proposed  New  Radio  Station  at  Prescott,  Arizona 

Monthly  Basis 

Personnell  List 

Manager  of  Station  . $200.00 

N.  A.  Vroman — has  about  12  vears  ex- 
perienee  in  radio,  about  the  past  five 
with  the  Lee  Bros.,  station  KFXM  in 
San  Bernardino,  experience  includes 
sales,  programs,  announcing  and  gen¬ 
eral  broadcast  work.  Highly  recom¬ 
mended. 

Head  Technician  .  150.00 

Frank  E.  Brown — Licensed  operator, 
commercial  classes,  technician  of  po¬ 
lice  radio,  background  of  radio  school 
and  long  experience — see  technical 


testimony. 

Head  salesman .  100.00 

Announcer,  program  manager .  100.00 

Secretary  .  75.00 

Ass’t  Technician .  75.00 


$700.00 
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Kent  (Might  be  free)  .  50.00 

Light  and  power .  60.00 

Telephone  and  Telegraph .  10.00 

Transcription  service .  30.00 

News  service  .  40.00 

Music  Royalties  .  75.00 

Supplies  .  10.00 

Repairs  and  renewals .  15.00 

Miscellaneous  .  60.00 


Total  Operating  Expense  Before  Taxes  and  De¬ 
preciation  . 


Taxes  .  15.00 

Depreciation  .  50.00 


350.00 

1,050.00 

65.00 


Total  Gross  Expense .  1,115.00 

821  Docket  No.  3797  Applicant’s  Exhibit  No.  B  Date 
7/27/37 

Docket  No.  3797 — In  Evidence  “B”  Witness  Stet¬ 
son — Prescott,  Ariz.  July  27th,  1937.  L.  L.  Bil- 
lar,  Reporter. 

!  Subscription  to  Stock 

To  the  Board  of  Directors  of  the  Southwest  Broadcast¬ 
ing  Company,  an  Arizona  Corporation : 

This  will  confirm  my  understanding  and  agreement  with 
the  Board  for  the  purchase  by  me  of  capital  stock  in  your 
Company.  I  agree  to  purchase  22  shares  of  your  capital 
stock  at  the  par  value  of  one  hundred  dollars  ($100.00)  per 
share,  this  subscription  to  be  effective,  and  the  stock  to  be 
issued  and  paid  for  on  the  issuance  of  a  construction  permit 
by  the  Federal  Communications  Commission. 

Dated  July  26, 1937 


ALBERT  STETSON 
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822  Docket  No.  3797  Applicant’s  Exhibit  No.  C  Date 
7/27/37 

Docket  No.  3797 — In  Evidence  ‘O’  Witness  Stetson 
Prescott,  Ariz  July  27th,  1937  L.  L.  Billar,  Re¬ 
porter. 

Mr.  &  Mrs.  Albert  Stetson 
Condensed  Statement  of  Net  Worth 
June  15,  1.937 

Current  Assets — (Cash  &  Accounts 

Receivable)  3,325.00 

Book  Value  2  Shares  S.  W.  Best 

Stock  199.78 

Due  from  Southwest  Broadcast¬ 
ing  Co.  150.00  49.78 


Stock  Holdings  and  Interest  in  Ari¬ 
zona  Businesses  14,000.00 


Total  Assets  17,275.22 

Liabilities,  Notes  &  Accounts  Payable  900.00 


Net  Worth  Mr.  &  Mrs.  Albert  Stetson  $16,375.22 


Note:  This  Statement  does  not  include  personal  property 
such  as  private  automobiles,  jewelry,  and  other  such  per¬ 
sonal  belongings. 

823  Docket  No.  3797  Applicant’s  Exhibit  No.  D  Date 
7/27/37 

Docket  No.  3797 — In  Evidence  *D’  Witness  Webb — 
Prescott,  Ariz  July  27th,  1937.  L.  L.  Billar,  Re¬ 
porter 

Mr.  &  Mrs.  R.  L.  Webb 
Condensed  Statement  of  Net  Worth 
April  30,  1937 

Assets 

Book  Value  Stock  of  Webb  Motors, 

Inc.  and  open  account 


18,353.79 
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Due  from  Southwest  Broad¬ 
casting  Company.  ($2,- 
200.00  payable  in  capital 
stock  on  granting  of  con¬ 
struction  permit)  2,433.00 

Book  Value  2  Shares  S'.  W. 

Best  Stock  199.78  2,233.22 

Investment  Real  Estate  2,500.00 

Total  Assets  23,087.01 

Liabilities 

Notes  Pavable  5,900.00 

Net  Worth  Mr.  &  Mrs.  R.  L.  Webb  $17,187.01 

Note:  This  Statement  does  not  include  property  such 
as  private  Automobiles,  Jewelry  and  other  such  personal 
belongings. 

824  Docket  No.  3797  Applicant’s  Exhibit  No.  E  Date 
7/27/37 

j  Docket  No.  3797 — In  Evidence  ‘E’  Witness  Rhodes* 
Prescott,  Ariz.  July  27th,  1937  L.  L.  Billar,  Re¬ 
porter 

C.  D.  Rhodes 

Condensed  Statement  of  Net  Worth 
April  30,  1937 

Current  Assets 

Cash 

Accounts  Receivable  & 

Inventories 

Due  from  Southwest  Broadcasting 
Company 

($2,200.00  payable  in  capital 
stock  on  granting  of  con¬ 
struction  permit)  2,437.36 


6,000.00 

4,600.00  10,600.00 
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Book  Value  2  Shares  S.  W. 

Best  Stock  199.78  2,237.58 


Fixed  Assets 

Real  Estate,  Improvements  & 

Equipment  20,500.00 


Total  Assets  33,337.58 

Liabilities 

Notes,  Accounts  &  Mortgages  Payable  6,350.00 


Net  Worth  C.  D.  Rhodes  $26,987.58 


Note:  This  Statement  does  not  include  property  such  as 
private  Automobiles,  Jewelry  and  other  such  personal  be¬ 
longings.  Cash  value  of  life  insurance  is  not  shown. 

825  Docket.  No.  3797  Applicant’s  Exhibit  No.  F  Date 
7/27/37 

Docket  No.  3797 — In  Evidence  ‘F’  Witness  Hoff¬ 
man,  Prescott,  Ariz.  July  27,  1937  L.  L.  Billar, 
Reporter 

George  Norman  Hoffman 
Condensed  Statement  of  Net  Worth 
April  30,  1937 

Current  Assets  (Cash  Value  Life  In¬ 
surance,  Listed  Stock,  Etc.)  4,370.00 

Due  from  Southwest  Broad¬ 
casting  Company 
($2,200.00  payable  in  capital 
stock  on  granting  of  con¬ 
struction  permit)  2,430.00 

Book  Value  2  Shares  S.  W. 

Best  Stock  199.78  2,230.22 


75%  Stock  Interest  E.  A.  Kastner 

Grocery  Company  at  Book  Value  17,829.74 
Fixed  Assets 

Land  &  Improvements  8,700.00  33,129.96 


Total  Assets 


$33,129.96 
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Liabilities 

Accounts  &  Notes  Payable  6,597.94 

Mortgage  Payable  5,200.00  11,797.94 


Net  Worth  George  Norman  Hoffman  $21,332.02 


Note :  This  Statement  does  not  include  any  personal  as¬ 
sets  such  as  Automobiles,  Jewelry  or  such  other  personal 
assets. 

826  Docket  No.  3797  Applicant’s  Exhibit  No.  G  Date 
7/27/37 

Docket  No.  3797 — In  Evidence  ‘G’  Witness  Law¬ 
rence,  Prescott,  Ariz  July  27,  1937  L.  L.  Billar, 
Reporter 

Mr.  &  Mrs.  C.  E.  Lawrence 
I  Condensed  Statement  of  Net  Worth 

April  30,  1937 

Current  Assets 

Cash,  Stocks,  Etc.  7,750.00 

Due  from  Southwest  Broad¬ 
casting  Company 
($2,200.00  payable  in  capi¬ 
tal  stock  on  granting  of 
construction  permit)  2,588.26 

Book  Value  2  Shares  S.  W. 

Best  Stock  199.78  2,388.48 


Book  Value  of  Stock  Holdings  &  Part¬ 
nership  Equities  in  Prescott  Busi¬ 
nesses  15,313.32 

Fixed  Assets 

Land  &  Improvements  47,500.00 


Total  Assets 
Liabilities 

Notes  &  Mortgages  Payable 


72,951.80 

22,188.36 


$50,763.44 


Net  Worth  Mr.  &  Mrs.  C.  E.  Lawrence 
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Note:  This  Statement  does  not  include  personal  prop¬ 
erty  such  as  private  Automobiles,  Jewelry  and  other  such 
personal  belongings. 

827  Docket  No.  3797  Applicant’s  Exhibit  No.  H  Date 
7/27/37 

Docket  No.  3797 — In  Evidence  ‘H’  Witness  Har¬ 
mon — Prescott,  Ariz  July  27,  1937  L.  L.  Billar, 
Reporter 

Southwest  Broadcasting  Company 
Balance  Sheet 
June  30,  1937 
ASSETS 

Current  Assets 
Cash  in  Bank 
Accounts  Receivable 


Fixed  Assets 
Equipment 
Other  Items 

Incorporating  Expense 
Contingent  Expense — Subject  to 
Adjustment  pending  settlement 
with  Prescott  Industrial 
Finance  Corporation 


8,800.00 

25.00  8,825.00 

245.00 

302.64 

559.29  861.93 


Total  Assets 


$9,931.93 


LIABILITIES  &  CAPITAL 

LIABILITIES* 

Accounts  Payable 
Radio  Station  K.T.A.R.  225.00 
Arizona  Corporation  Com¬ 
mission 


20.00  245.00 
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Account  icith  Prescott  In¬ 
dustrial  Finance  Corporation 
i  For  Cash  Advances  287.51 
Items  Paid  Contingent  on 
Settlement  559.29  846.80 

Due  Stockholders 
C.  E.  Lawrence 
R.  L.  Webb 
C.  D.  Rhodes 
i  G.  N.  Hoffman 
Albert  Stetson 

Capital  Stock  &  Surplus 
i  Capital  Stock  Authorized  25,000.00 
iLess:  Unissued  23,800.00 

Issued  &  Outstanding  1,200.00 

Subscriptions  to  Capital 
Stock*' * 

C.  E.  Lawrence  2,200.00 
R.  L.  Webb  2,200.00 
C.  D.  Rhodes  2,200.00 
G.  N.  Hoffman  2,200.00  8,800.00  10,000.00 

Surplus  (Deficit)  2 <348. GO 

Discount  on  Capital  Stock 

Issued  50.00  2,398.69  7,601.31 

Total  Liabilities  &  Capital  $9,931.93 

In  our  opinion  the  above  Balance  Sheet  correctly  reflects 
the  financial  condition  of  the  Southwest  Broadcasting  Com¬ 
pany  on  the  date  shown,  with  the  possible  exception  of  con¬ 
tingent  agreement  between  the  Prescott  Industrial  Finance 
Corporation,  J.  A.  West  and  the  Southwest  Broadcasting 
Co.  The  accounts  shown  with  the  Prescott  Industrial  Fi- 

*  There  is  a  contingent  liability  of  $750.00  to  Frank  Brown  which  is  not  con¬ 
sidered  a  true  liability  by  the  corporation. 

**  The  issuance  of  actual  stock  for  the  $8,800.00  subscriptions  to  capital 
stock  is  contingent  on  the  awarding  of  a  construction  permit  by  the  Federal 
Communications  Commission. 


388.26 

233.00 

237.56 

230.00 

150.00  1,238.82  2,330.62 
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nance  Corporation  hereon  are  intended  only  to  reflect  this 
contingent  contract.  The  cash  in  bank  was  reconciled  by 
statement  from  the  Valley  National  Bank.  Accounts  Re¬ 
ceivable  is  shown  as  due  from  the  Prescott  Industrial  Fi¬ 
nance  Corpn.  Equipment  is  explained  in  the  Prescott  I. 
Finance  Co.  comment.  The  surplus  deficit  is  principally 
due  to  the  disbursement  of  funds  chargeable  to  the  Radio 
Station  K.  P.  J.  M.  and  which  account,  in  our  opinion  was 
worthless. 

CLAUD  F.  HARMON, 

C.  P.  A. 

828  Docket  No.  3797 — In  Evidence  ‘P  Witness  Fen¬ 
ton — Prescott,  Ariz  July  27,  1937  L.  L.  Billar,  Re¬ 
porter 

Docket  No.  3797  Applicant’s  Exhibit  No.  I  In  the  mat¬ 
ter  of :  Date  7/27/37  Witness  Reporter 


Typical  Daily  Program. 


Time 

Program 

Type 

Sponsor 

8:00-8:15 

News 

Studio 

Commercial 

8:15-8:30 

Band  music 

Transcription 

Sustaining 

8:30-9:00 

Studio 

Commercial 

9:00-9:15 

Hawaian  Music 

Transcription 

Sustaining 

9:15-9:30 

Vocal  Selection 

Studio 

Sustaining 

9:30-9:50 

Household  Chat 

Studio 

Commercial 

9:50-10:10 

Popular 

Recordings 

Sustaining 

10:10-10:30 

Civic  Betterment 

Studio 

Sustaining 

10:30-10:45 

Classical 

Transcription 

Sustaining 

10:45-11:00 

Book  Review 

Studio 

Commercial 

11:00-11:30 

Concert,  Piano,  Violin 

Studio 

Sustaining 

11:30-11:40 

Humorous  Reading 

Studio 

Sustaining 

11:40-12:00 

Popular 

Recording 

Sustaining 

12:00-12:15 

News  and  Markets 

Studio 

Commercial 

12:15-12:45 

Orchestral  variety 

Studio 

Commercial 

12:45-1:15 

Business  Brevities 

Recording 

Commercial 

1:15-1:30 

Waltz  Melodies 

Recording 

Sustaining 

1:30-1:45 

Social  Calendar 

Studio 

Commercial 

1:45-2:45 

Requests 

Recording 

Sustaining 

2:45-3:00 

Semi -popular 

Transcription 

Commercial 

3:00-4:00 

Sports 

Remote 

Commercial 

4:00-4:15 

Religious  Program 

Studio 

Sustaining 

4:15-4:30 

Sacred  Music 

Studio 

Sustaining 

4:30-5:00 

School  Music 

Studio 

Sustaining 

5:00-5:15 

Childrens  Hour 

Studio 

Commercial 

5:15-5:30 

Semi-popular 

Recording 

Sustaining 

5:30-6:00 

Business  Brevities 

Studio 

Commercial 

6:00-6:15 

News 

Studio 

Commercial 

6:15-6:30 

Concert 

Recording 

Sustaining 

6:30-7:00 

Dance  Orchestra 

Studio 

Commercial 

7:00-7:30 

Amateur  Hour 

Studio 

Sustaining 

7 :30-7 :45 

String  Ensemble 

Studio 

Commercial 
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7:45-8:00 

Male  Quartette 

Studio 

Commercial 

8: 00-8:30 

City  Band  Concert 

Remote 

Sustaining 

8:30-9:00 

Dramatic  Skit 

Studio 

Sustaining 

9:00-9:15 

News 

Studio 

Commercial 

9:15-9:45 

Organ  Concert 

Remote 

Sustaining 

9:45-10:00 

Late  News  Flashes 

Studio 

Sustaining 

10:00-10:30 

Vocal  and  Instrumental 

Spanish 

Studio 

Commercial 

10:30-11:30 

Dance  Orchestra 

Remote 

Commercial 

11:30-12:00 

Night  Owl  and 

Recording 

! 

Announcements 

and  Studio 

Commercial 

This  program  is  submitted  as  a  typical  daily  program  and 
will  be  subject  to  change  and  alteration  by  different  days 
of  the  week  and  seasonal  events.  It  is  proposed  to  use  Sun¬ 
day  morning  for  remote  control  broadcasts  of  sermons 
from  the  various  churches ;  Saturday  and  other  afternoons 
for  broadcast  of  seasonal  athletic  events  of  local  interest; 
civic  programs  when  they  occur;  special  theatrical  and 
musical  events  as  they  appear  in  town  and  available  to  the 
station. 


Religious  approximately  3% 


Education  “  6% 

Farm  News  “  3% 

News  ‘ 1  6% 

Music  *  ‘  56% 

Civic  Organizations  “  7% 

Commercial  “  19% 


100% 


Transcriptions  and 

Recordings  approximately  40% 

Sponsored  programs  “  36% 

76% 
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Docket  No.  3797  Applicant's  Exhibit  No.  J  In  the  mat¬ 
ter  of :  Date  7/27/37  Witness  Reporter 


Organizations  to  Use  Station  KYCA 

Name  of  Organization 
Chamber  of  Commerce 
Frontier  Days  Association 
Northern  Arizona  State  Fair  Association 
Prescott  Schools 

Yavapai  County  chapter,  American  Red  Cross 
Public  Health  Service — Dr.  C.  E.  Yount 
County  Agricultural  Agent — E.  S.  Turville 
Highway  Department — License  Division — C.  B.  Owen 
Kiwanis  Club 
Lions  Club 
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Knights  of  Columbus 
Sciots 

Monday  Club 
Prescott  Little  Theatre 
Elks  Lodge 

Educational  Department,  Arizona  CCC  camps — Mr.  Hal- 
dor  Hjalmarson 

Methodist  Church — Rev.  L.  Douglas  Walters 
Christian  Church — Rev.  Hayes, 

Christian  Science  Reader — Lottie  Crozier 
Congregational  Church — Rev.  Charles  F.  Parker 
Baptist  Church — Rev.  E.  C.  Anderson 
Catholic  Church — Rev.  Arthur  Crook 
Episcopal  Church — Rev.  M.  E.  Travers 
Latter  Day  Saints — Bishop  S.  J.  Johnson 

State  of  Arizona  ) 

County  of  Yavapai  J  SS* 

Mrs.  Lucille  Fenton,  after  being  first  duly  sworn,  deposes 
and  says :  That  she  has  personally  contacted  the  above  per¬ 
sons  and  organizations,  that  they  have  each  and  all  con¬ 
sented  and  expressed  themselves  anxious  to  have  an  oppor¬ 
tunity  to  use  the  facilities  of  station  KYCA,  if  a  permit  to 
broadcast  is  granted;  that  they  all  endorse  the  project  of 
operation  of  such  station  by  the  Southwest  Broadcasting 
company. 

LUCILLE  FENTON 


Subscribed  and  sworn  to  before  me  this  26th  day  of  July, 
1937 


EVA  HART 


(Seal) 


Notary  Public 


My  Commission  Expires:  June  30,  1938. 
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List  of  Talent  Available 


Name  of  Performer  or  Organization  Specialty 


Miss  Bethel  Braun 
Miss  Gladys  Cheek 
Miss  Teresa  Martinez 
High  School  Band 
High  School  Orchestra 
High  School  Glee  Club 
A.  L.  Miller 
Phyllis  Meyers 
Mary  Ruffner 
Gabriel  Payne 
Edith  Dietrich 
Lottie  Crozier 
Douglas  Walters 
Dan  Thompson 
Julie  Smith 
Leonard  Ross 
Prescott  Little  Theatre 
Green  Frog  Orchestra 


Piano 
Orchestra 
Dance  Studio 

George  Backe,  director,  out  of 
city  but  previously  asked  for 
use  of  stations  time. 

Comedy  Skit 
Piano 
Piano 
Violin 
Piano 

Childrens  Stories 
Hammond  Organ 
Baritone 

Dramatic  Reader 
Orchestra 
Plays 


State  of  Arizona  \ 
County  of  Yavapai  \  SS 


Mrs.  Lucille  Fenton,  after  being  first  duly  sworn,  de¬ 
poses  and  says:  That  she  has  personally  contacted  the 
above  persons  and  organizations,  that  they  have  each  and 
all  consented  to  appear  over  station  KYCA,  in  Prescott, 
Arizona,  if  a  permit  is  granted;  and  that  she  believes  the 
persons  and  organizations  above  listed  are  capable  per¬ 
formers  and  entertainers, 
i  LUCILLE  FENTON 


Subscribed  and  sworn  to  before  me  this  26th  day  of  Julv, 

W  i  7 

1937. 


(Seal) 


EVA  HART 

Notary  Public 


My  commission  expires:  June  30,  193S 
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831  Docket  No.  3797 — In  Evidence  ‘L’  Witness  Webb 
—  Prescott,  Arizona — July  28,  1937  L.  L.  Billar, 
Reporter 

Docket  No.  3797  Applicant’s  Exhibit  No.  L  In  the  mat¬ 
ter  of:  Date  7/28/37  Witness  Reporter 

Advertising  Commitments  for  Projected  Station  KYCA 

Prescott,  Arizona 

We,  the  undersigned,  hereby  agree  to  use  the  facilities  of 
a  broadcasting  station  in  Prescott,  Arizona,  if  an  when  a 
permit  for  the  same  is  granted  to  the  Southwest  Broadcast¬ 
ing  Company. 

We  hereby  pledge  ourselves  to  spend  the  amounts  set  op¬ 
posite  our  names  for  such  advertising  service  each  month 
until  further  notice. 


Name  Amount 

Continental  Oil  Co.  Distributors  25.00 

W  F  Frericks — Agent. 

Dan  Hankin’s  Motor  Mart  25.00 

Webb  Motors,  Inc.  R.  L.  Webb  125.00 


832  Docket  No.  3797 — In  Evidence  ‘M’  Witness  Law¬ 
rence — Prescott,  Ariz  July  28,  1937.  L.  L.  Billar, 
Reporter 

Docket  No.  3797  Applicant’s  Exhibit  No.  M  In  the  mat¬ 
ter  of:  Date  7/28/37  Witness  Reporter 

Advertising  Commitments  for  Projected  Station  KYCA 

Prescott,  Arizona 

We,  the  undersigned,  hereby  agree  to  use  the  facilities  of 
a  broadcasting  station  in  Prescott,  Arizona,  if  an  when  a 
permit  for  the  same  is  granted  to  the  Southwest  Broadcast¬ 
ing  company. 

We  hereby  pledge  ourselves  to  spend  the  amounts  set  op¬ 
posite  our  names  for  such  advertising  service  each  month 
until  further  notice. 
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Name  Amount 

Moderne  Modes — Del  Kuehne  20.00 

Burris  Furniture  Co.  G.  S.  Hoffman  20.00 

Robert  Gonzales  I.  C.  S.  Representative  10.00 

Kirbys  Top  &  Body  Shop  CBK  15.00 

Norma  Ree  Beauty  Shop — N.  Mulernon  15.00 

Prescott  Lumber  Co. — E.  A.  Ostrander  25.00 

Prescott  Sanitary  Laundry  Joe  Heap  (any  station)  25.00 

t - f  Garage  ? — —  ?  I - ?  *  15.00 

Hert  Lumber  Co  by  J.  H.  Orthel  10.00 

S.  Cooper  10.00 

S.  A.  Spear  Co.  P  J  Savage  15.00 

Brown  Shoe  Co.  J  E  Elden  25.00 

Lawrence  Style  Shop  Nellie  M  Lawrence  25.00 

Popular  Store  by  C  N  ?■ - ?  Agent  20.00 

Peter’s  Liquor  &  Grocery  L.  W.  Peter  25.00 

Lawrence  Cleaner’s  C.  E.  Lawrence  25.00 

Yavapai  Motors  H  F  Dise  20.00 

Eagle  Drug  Store  C.  E.  Lawrence  25.00 

Studebaker  Garage  by  C  G  Riebeling  20.00 

833  Harry  Mitchell  Brewing  Co.  25.00 

McLaughlin  Coal  Co. — C  D  Rhodes  20.00 

Gallup  American  Coal  Co.  35.00 


$34  Docket  No.  3797 — In  Evidence  ‘N’  Witness  Hoff¬ 
man — Prescott,  Ariz  July  28, 1937  L.  L.  Billar,  Re¬ 
porter 

Docket  No.  3797  Applicant’s  Exhibit  No.  N  In  the  mat¬ 
ter  of :  Date  7/28/37  Witness  Reporter 

Advertising  Commit  wonts  for  Projected  Station  KYCA 

Prescott,  Arizona 

We,  the  undersigned,  hereby  agree  to  use  the  facilities  of 
a  broadcasting  station  in  Prescott,  Arizona,  if  an  when  a 
permit  for  the  same  is  granted  to  the  Southwest  Broadcast¬ 
ing  Company. 

We  hereby  pledge  ourselves  to  spend  the  amounts  set  op¬ 
posite  our  names  for  such  advertising  service  each  month 
until  further  notice. 
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Name 


Amount 


Piggly  Wiggly — B  M  Brown 
Electric  Supply  Co.  A.  E.  Hill 
Vyne  Bros.  Electric  Co.  G.  0.  Vyne 
Christy  Food  Market 


50.00  per  mo. 
15.00  ”  ” 
25.00  ”  7  7 
15.00  77  77 


835  Docket  No.  3906  Applicant’s  Exhibit  No.  1  In 
the  matter  of:  Date  7/28/37  Witness  Reporter 


Docket  No.  3906  In  Evidence  No.  1  Witness  Thompson 

7/28/37  L.  L.  Billar  Reporter 

Program: — 

A  sample  program  for  a  week’s  operation  is  attached 
hereto.  It  must  be  understood,  of  course,  that  such  a  pro¬ 
gram,  made  up  as  it  is  before  the  station  goes  into  opera¬ 
tion  is  merely  tentative  and  can  not  be  exactly  accurate. 
This  program  does,  however,  give  an  accurate  cross- 
section  of  the  type  of  program  the  proposed  station  will 
use.  It  is  the  aim  of  the  proposed  station  operators  to 
present  a  program  that  will  meet  the  highest  possible 
standards  of  programing  as  to  subject  matter  and  techni¬ 
cal  rendition.  A  high  grade  transcription  program  ser¬ 
vice  will  be  maintained  and  used  frequently  during  each 
day’s  operation.  Special  events  of  current  public  in¬ 
terest  will  be  broadcast  whenever  possible.  Churches  and 
other  religious  organizations  will  be  given  an  opportunity 
to  broadcast.  This  will  be  especially  true  of  the  Sunday 
broadcasts.  The  management  will  endeavor  at  all  times 
to  keep  a  well  balanced  program.  The  public’s  likes  and 
dislikes  will  be  carefullv  analized  and  a  suitable  change 
made  in  any  existing  program  if  it  is  necessary.  Current 
news  broadcasts  will  be  an  outstanding  feature  of  the 
station’s  daily  schedule.  These  broadcasts  will  be  made 
up  with  Associated  Press  and  Transradio  News  dis¬ 
patches. 
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836  RADIO  STATION 

Prescott  Courier  Station  Prescott,  Arizona 

Sunday 

10 :30-ll  :00  Sacred  Hymns 
11:00-12:00  Religious  Church  Services 
12 :00-12 :30  Organ  Recital 
12:30-12:45  News  Broadcast 
12:45-  1:00  Business  briefs 
1 :00-  1 :30  Popular  Hits  of  the  Week 
1:30-  2:00  Melodious  Melodies 
2 :00-  2 :45  Symphony  Group 
2:45-  3:00  News  Week 
3:00-  3:30  Little  Theatre  Group 
3:30-  3:45  Your  Eyes  and  Life 
3:45-  4:00  Weekly  Traffic  Safety  Program 
4:00-  4:30  All  Request  half  hour 
4:30-  4:45  News  Broadcast 
4:45-  5:00  Church  Choir 
5:00-  5:15  The  American  Scene 
5:15-  5:30  Current  Recordings 
5:30-  5:45  Weekly  Sorts  Forecast 
5:45-  6:00  Sunday  Question  Box 
6 :00-  6 :30  Sunday  Evening  Recital 
6 :30-  7 :00  High  School  Group 
7 :00-  8 :00  Popular  All  Request  Period. 

837  RADIO  STATION 

Prescott  Courier  Station  Prescott,  Arizona 

Monday 

9:00-  9:15  Morning  Devotional 
9:15-  9:30  Pipe  Organ  Selections 
9:30-  9:45  News  Broadcast  (A.  P.) 

9:45-10:00  Hawaiian  Music 
10:00-10:15  Home  Talent  Program 
10:15-10:30  Bing  Crosby 
10:30-10:35  News  Flash  (A.  P.) 

10:35-10:45  Stock  Market  Report 
10:45-11 :00  Wayne  King  &  his  Orchestra 
11 :00-ll :15  Children’s  Program 
11 :15-11 :30  Military  Music 


* 
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11:30-11:35 
11 :35-ll  :45 
11 :45-12 :00 
12:00-12:30 
12:30-12:35 
12:35-12:45 
12:45-  1:00 
1:00-  1:30 
1:30-  1:35 
1:35-  1:45 
1:45-  2:00 
2:00-  2:15 
2:15-  2:30 
2 :30-  3 :00 
3:00-  3:15 
3:15-  3:45 
3:45-  4:00 
4:00-  4:15 
4:15-  4:30 
4:30-  4:40 
4:40-  4:45 
4:45-  5:00 
5:00-  5:15 
o  :lo-  o  :30 
5:30-  5:35 
5:35-  5:45 
5:45-  6:00 
6:00-  6:15 
6:15-  6:30 
6 :30-  7 :00 
7:00-  7:15 
7:15-  7:30 
7:30-  7:35 
7 :35-  8 :00 
8:00-  9:00 


News  Flash  (A.  P.) 

Fashion  Notes 
Household  Hints 
Man  on  the  Streets 
News  Flash  (A.  P.) 

Spanish  Music 

Rudy  Vallee  and  his  Connecticut  Yankees 
Glee  Club,  from  Prescott  High  School 
News  Flash  (A.  P.) 

Popular  Dance  Selections 
Yavapai  Wranglers 
Folk  Songs  of  All  Countries 
Day  Dreamer 
News  Broadcast  (A.  P.) 

Classical  Music 

First  Baptist  Gospel  Singers 

Piano  Selections 

Glen  Gray’s  Casa  Loma  Orchestra 

Fairv  Tale  Bearer 

News  Flash  (A.  P.)  and  Local  News 

Guy  Lombardo  and  his  Royal  Canadians 

Vocational  Talks 

Popular  Dance  Music 

Globe  Trotter 

News  Flash  (A.  P.) 

Western  Music 
Biographical  Sketches 
Music  of  Yesteryear 
Guessing  Contest 
News  Broadcast  (A.  P.) 

Favorite  Waltzes,  old  and  new 
Novelty  Tune  Hits 
News  Flash  (A.  P.) 

Book  Review 
All  Request  Period 


838 


RADIO  STATION 


Prescott  Courier  Station  Prescott,  Arizona 

Tuesday 

9:00-  9:15  Morning  Devotional 
9:15-  9:30  Pipe  Organ  Selections 
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1 9:30-  9:45  News  Broadcast  (A.  P.) 

9  :45-10:00  Hawaiian  Music 
10 :00-10 :15  Home  Talent 
10 :15-10 :30  Bing  Crosby 
10:30-10:35  News  Flash  (A.  P.) 

10:35-10:45  Stock  Market  Report 

10 :45-ll  :00  Wayne  King  and  his  Orchestra 

11 :00-ll  :15  Children ’s  Program 

11 : 15-11 :30  Military  Music 

11:30-11:35  News  Flash  (A.  P.) 

11:35-11:45  Fashion  Notes 
11 :45-12 :00  Household  Hints 
12 :00-12 :30  Man  on  the  Street 
12:30-12:35  News  Flash  (A.  P.) 

12 :35-12 :45  Spanish  Music 
12:45-  1:00  Popular  Music 
1 :00-  1 :30  Agricultural  Talk 
1:30-  1:35  News  Flash  (A.  P.) 

1:35-  1:45  Booster’s  Program 
1 :45-  2 :00  Folk  Songs  of  All  Countries 
2:00-  2:15  Day  Dreamer 
2:15-  2:30  News  Broadcast  (A.  P.) 

2:30-  3:00  Classical  Music 

3:00-  3:15  First  Baptist  Gospel  Singers 

3:15-  3:45  Piano  Selections 

3:45-  4:00  Semi  Classical  &  Vocal  Recordings 

4:00-  4:15  Popular  Music 

4:15-  4:30  Fairy  Tale  Bearer 

4:30-  4:40  News  Flash  (A.  P.)  and  Local  News 

4:40-  4:50  Popular  Music 

4:50-  5:00  Forestry  Program 

5:00-  5:15  Popular  Music 

5:15-  5:30  Vocal  Selections 

5:30-  5:35  News  Flash  (A.  P.) 

5:35-  5:45  Western  Music 
5:45-  6:00  Hollywood  Reporter 
6:00-  6:15  Music  of  Yestervear 
6:15-6:30  Guessing  Contest 
6:30-  7:00  News  Broadcast  (A.  P.) 

7 :00-  7 :15  Favorite  Waltzes  Old  and  New 
7 :15-  7 :30  Noveltv  Tune  Hits 
7:30-  7:35  News  Flash  (A.  P.) 
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7 :3o-  8 :00  Popular  Music 
8:00-  9:00  All  Request  Program 

839  RADIO  STATION 


Prescott  Courier  Station 


Prescott,  Arizona 


9:00-  9:15 
9:15-  9:30 
9:30-  9:45 
9:45-10:00 
10:00-10:15 
10:15-10 :30 
10:30-10:35 
10 :35-10 :45 
10:45-11:00 
11:00-11:15 
11:15-11:30 
11:30-11:35 
11:35-11:45 
11:45-12:00 
12:00-12:30 
12:30-12:35 
12:35-12:45 
12:45-  1:00 
1:00-  1:15 
1:15-  1:30 
1:30-  1:35 
1:35-  1:50 
1 :50-  2 :15 
2:15-  2:30 
2:30-  3:00 
3:00-  3:15 
3:15-  3:45 
3:45-  4:00 
4:00-  4:15 
4:15-  4:30 
4:30-  4:40 
4:40-  5:00 
5:00-  5:15 
5:15-  5:30 
5:30-  5:35 


W ednesday 

Morning  Devotional 

Organ  Music 

News  Broadcast  (A.  P.) 

Hawaiian  Music 
Home  Talent  Program 
Vocal  Selections 
News  Flash  (A.  P.) 

Stock  Market  Report 
Classical  Music 
Children’s  Program 
Military  Music 
News  Flash  (A.  P.) 

Fashion  Notes 
Household  Hints 
Highway  Safety  Program 
News  Flash  (A.  P.) 

Spanish  Music 
Popular  Music 
Jolly  Baker’s  Program 
Negro  Spirituals 
News  Flash  (A.  P.) 

Christian  Science  Program 
Folk  Songs 
Dav  Dreamer 
News  Broadcast  (A.  P.) 

Classical  Music 

First  Baptist  Gospel  Singers 

Piano  Selections 

Popular  Music 

Fairy  Tale  Bearer 

News  Flash  (A.  P.)  and  Local  News 

Guy  Lombardo  and  his  Royal  Canadians 

Harmonica  Joe 

Music  of  Yesteryear 

News  Flash  (A.  P.) 
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5:35-  5:45 
5:45-  6:00 
6:00-  6:15 
6:15-  6:30 
6:30-  7:00 
7:00-  7:15 
7:15-  7:30 
7:30-  7:35 
1 7 :35-  8 :35 
8:35-  9:00 

840 


Western  Music 
Semi  Classical  Selections 
Popular  Music 
Guessing  Contest 
News  Broadcast  (A.  P.) 

Waltzes,  Old  and  New 
Novelty  Tune  Hits 
News  Flash  (A.  P.) 

Prayer  Meeting  at  Grace  Methodist  Church 
Request  Period 

RADIO  STATION 


Prescott  Courier  Station 


Prescott,  Arizona 


9:00-  9:15 
9:15-  9:30 
19:30-  9:45 
9:45-10:00 
10:00-10:15 
10:15-10:30 
10:30-10:35 
10:35-10:45 
10:45-11:00 
11:00-11:15 
11 :15-11 :30 
11 :30-ll  :35 
11:35-11:45 
11:45-12:00 
12:00-12:30 
12:30-12:35 
12:35-12 :45 
12:45-  1:00 
1:00-  1:15 
1:15-  1:30 
1:30-  1:35 
1:35-  1:45 
1:45-  2:00 
2:00-  2:15 
2:15-  2:30 
2:30-  3:00 
3:00-  3:15 


Thursday 

Morning  Devotional 
Pipe  Organ  Selections 
News  Broadcast  (A.  P.) 
Hawaiian  Music 
Home  Talent  Program 
Popular  Music 
News  Flash  (A.  P.) 

Stock  Market  Report 
Popular  Music 
Children’s  Music  Program 
Military  Music 
News  Flash  (A.  P.) 

Fashion  Notes 
Household  Hints 
Highway  Safety  Program 
News  Flash  (A.  P.) 

Spanish  Music 
Popular  Music 
The  Shopper 
Classical  Music 
News  Flash  (A.  P.) 
Popular  Dance  Selections 
Yavapai  Wranglers 
Folk  Songs  of  All  Countries 
Dav  Dreamer 

w 

News  Broadcast 
Classical  Music 
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3:15-  3:45 
3:45-  4:00 
4:00-  4:15 
4:15-  4:30 
4:30-  4:40 
4:40-  5:00 
5:00-  5:15 
5:15-  5:30 
5:30-  5:35 
5:35-  5:45 
5:45-  6:00 
6:00-  6:15 
6:15-  6:30 
6:30-  7:00 
7:00-  7:15 
7 :15-  7 :30 
7:30-  7:35 
7:35-  8:00 
8:00-  9:00 


First  Baptist  Gospel  Singers 

Piano  Selections 

Popular  Music 

Fairy  Tale  Bearer 

News  Flash  (A.  P.)  and  Local  News 

Vocational  Talk 

Popular  Music 

Globe  Trotter 

News  Flash  (A.  P.) 

Western  Music 
Biographical  Sketch 
Music  of  Yesteryear 
Guessing  Contest 
News  Broadcast  (A.  P.) 

Favorite  Waltzes,  Old  and  New 
Novelty  Tune  Hits 
News  Flash  (A.  P.) 

Olie  and  Olga 
Bequest  Period 


841  RADIO  STATION 


Prescott  Courier  Station 


Prescott,  Arizona 


9:00-  9:15 
9:15-  9:30 
9:30-  9:45 
9:45-10:00 
10:00-10:15 
10:15-10:30 
10:30-10:35 
10:35-10:45 
10:45-11:00 
11:00-11:15 
11:15-11:30 
11 :30-ll  :35 
11:35-11:45 
11:45-12:00 
12:00-  1:00 
1:00-  1:15 
1:15-  1:30 
1:30-  1:35 


Friday 

Morning  Devotional 
Pipe  Organ  Selections 
News  Broadcast  (A.  P.) 
Hawaiian  Music 
Home  Talent  Program 
Popular  Music 
News  Flash  (A.  P.) 

Stock  Market  Report 
Popular  Music 
Children’s  Program 
Military  Music 
News  Flash  (A.  P.) 
Fashion  Notes 
Household  Hints 
Hotel  Orchestra 
Spanish  Music 
Classical  Music 
News  Flash  (A.  P.) 
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1 :35-  1 :45 
1:45-  2:00 
2:00-  2:15 
2:15-  2:30 
2:30-  3:00 
3:00-  3:15 
3:15-  3:45 
3:45-  4:00 
4:00-  4:15 
4:15-  4:30 
4:30-  4:40 
4:40-  5:00 
5:00-  5:15 
5:15-  5:30 
5:30-  5:35 
5:35-  5:45 
5:45-  6:00 
6:00-  6:15 
6:15-  6:30 
6 :30-  7 :00 
7:00-  7:15 
7 :15-  7 :30 
7 :30-  8 :30 
8:30-  9:00 

842 


Popular  Dance  Selections 

German  Music 

Folk  Songs 

Day  Dreamer 

News  Broadcast  (A.  P.) 

Classical  Music 

Baptist  Gospel  Singers 

Piano  Selections 

Popular  Music 

Fairy  Tale  Bearer 

News  Flash  (A.  P.)  and  Local  News 

Betty  &  Grace 

Popular  Music,  Vocal 

Popular  Instrumental  Music 

News  Flash  (A.  P.) 

Western  Music 

Hollywood  Reporter 

Music  of  Yestervear 

* 

Guessing  Contest 
News  Broadcast  (A.  P.) 

Waltzes,  Old  and  New 
Noveltv  Tunes 

Community  Spelling  Bee,  High  School 
All  Request  Period 

RADIO  STATION 


Prescott  Courier  Station 


Prescott,  Arizon 


9:00-  9:15 
9:15-  9:30 
j  9:30-10:00 
10:00-10:15 
10:15-10:30 
10:30-10:35 
10:35-10:45 
10:45-11:00 
11:00-11:15 
11:15-11:30 
11:30-11:35 
11:35-11:45 
11:45-12:00 


Saturday 

Morning  Devotion 
Pipe  Organ  Selections 
News  Broadcast  (A.  P.) 
Home  Talent 
Hawaiian  Music 
News  Flash  (A.  P.) 

Stock  Market  Report 
Wayne  King  &  his  Orchestra 
Children’s  Program 
Military  Music 
News  Flash  (A.  P.) 

Fashion  Notes 
Household  Hints 
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12:00-12:30  Man  on  the  Street 
12:30-12:35  News  Flash  (A.  P.) 

12:35-12:45  Spanish  Music 
12:45-  1:00  Rudy  Valee 
1:00-  1:15  Sacred  Music 
1:15-  1:30  Ranch  News 
1:30-  1:35  News  Flash  (A.  P.) 

1 :35-  1 :45  Popular  Music 

1:45-  2:00  Western  Music 

2:00-  2:15  Folk  Songs 

2:15-  2:30  Day  Dreamer 

2:30-  3:00  News  Broadcast  (A.  P.) 

3 :00-  3 :15  Classical  Music 

3:15-  3:45  First  Baptist  Gospel  Singers 

3:45-  4:00  Piano  Selections 

4:00-  4:15  Music  of  Yesteryear 

4:15-  4:30  Fairy  Tale  Bearer 

4:30-  4:40  News  Flash  (A.  P.)  and  Local  News 

4 :40-  5 :00  Popular  Music 

5:00-  5:15  Jollv  Bakers 

5:15-  5:30  Highway  Safety  Program 

5:30-  5:35  News  Flash  (A.  P.) 

5:35-  5:45  Western  Music 
5 :45-  6 :00  Guessing  Contest 
6 :00-  7 :00  Cafe  and  Cabaret  Orchestra 
7 :00-  7 :15  Favorite  Waltzes  Old  and  New 
7 :15-  7 :30  Novelty  Tune  Hits 
7:30-  7:35  News  Flash  (A.  P.) 

7 :35-  8 :00  Hollywood  Reporter 
8:00-  9:00  Request  Period 

843  Docket  #3906  Exhibit  No.  2  In  Evidence  Wit¬ 
ness  Thompson  7/28/37 — Prescott.  L.  L.  Billar, 
Reporter 

Docket  No.  3906  Applicant’s  Exhibit  No.  2  In  the  mat¬ 
ter  of:  Date  7/28/37  Witness  Reporter 

Estimated  Cost  of  Construction: 


Item  Cost 

Transmitter  $3000.00 

Speech  Equipment  685.00 

Turntables  and  pickups  870.00 
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Oscilliograph 

84.50 

Monitors 

645.00 

Records 

200.00 

Office  Equipment 

500.00 

Microphones 

200.00 

Remote  Amplifier 

125.00 

Transmitter  &  Studio  Building 

4000.00 

Antenna  &  Ground  Array 

1200.00 

Piano 

750.00 

Studio  Fixtures 

200.00 

Miscelaneous 

500.00 

$12,959.50 

844  Docket  No.  3906  Applicant’s  Exhibit  No.  3  In 

the  matter  of:  Date  7/28/37  Witness  Reporters 

In  Evidence  No.  3  Witness  Thompson 

Docket  No.  3906 

Prescott,  Ariz  7/28/37  L.  L.  Billar,  Reporter 

Estimated  Station  Monthly  Expenditures 

Power 

$  65.00 

Manager 

250.00 

Operators 

220.00 

Secretary 

85.00 

Program  Director 

100.00 

Commercial  Manager 

125.00 

Music  copywrites 

85.00 

World  Broadcasting  System  Fees 

95.00 

Transradio  News  Service 

45.00 

Heating 

15.00 

Tel.  &  Tel. 

20.00 

Taxes 

45.00 

Maintenance 

25.00 

$1175.00 

Estimated  Revenue  (Minimum) 

1550.00 

Gross  Profit 

$375.00 
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845  In  Evidence  4,  Witness  Thompson,  Docket  3906 
Prescott,  Ariz  7/28/37  L.  L.  Billar,  Reporter 

Docket  No.  3906  Applicant’s  Exhibit  No.  4  In  the  mat¬ 
ter  of:  Date  7/28/37  Witness  Reporter 

Rate  Structure  for  Proposed  Station 

General  Station  Time: 


1  hour  . $15.00 

y2  hour  .  9.00 

4  hour  .  6.00 

5  minutes  .  4.00 


Frequency  discounts:  5 c/c  for  each  unit  of  13  periods  con¬ 
tracted  for.  Frequency  minimum,  one  per  week. 

Spot  announcements :  100  word  maximum. 


1  time . $1.50 

6  times  .  1.25 

15  times  .  1.15 

30  times .  1.00 

2  per  day .  0.90 

3  per  day .  0.80 

5  per  day .  0.75 


Frequency  minimum  on  one  per  day  rates,  three  announce¬ 
ments  per  week.  Contracts  for  less  than  one  week  wTill  not 
be  accepted  at  the  more  than  one  announcement  per  day 
rate,  if  such  service  is  desired  it  may  be  had  at  the  regular 
one  per  day  rate. 

Spot  announcements :  25  word  maximum. 


3  per  day  for  one  month  every  other  day  $20.00 

3  per  day  for  one  month  every  day  40.00 

3  per  day  for  one  week  10.50 

5  per  day  for  one  month  every  other  day  35.00 

5  per  day  for  one  month  every  day  70.00 

5  per  day  for  one  vreek  15.50 


Contracts  for  25  wrord  announcements  will  be  written  only 

for  the  units  listed  above. 

Political  talks  will  be  broadcast  for  a  flat  rate  of  $15.00  per 
quarter  hour  net,  payable  in  advance.  This  rate  will  be 
strictly  adhered  to.  No  concessions  will  be  granted  to  any 
individual,  group  or  political  party. 
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840  Docket  No.  3906  Applicant’s  Exhibit  No.  5  In  the 
matter  of :  Date  7/28/37  Witness  Reporter 

In  Evidence  5  *  Docket  3906  Witness  Walden, 
7/28/37  Prescott,  Ariz  L.  L.  Billar,  Reporter 

Option 

Received  of  W.  P.  Stuart  the  sum  of  Ten  Dollars  ($10.00) 
as  part  payment  for  either  of  the  three  following  described 
properties,  in  Yavapai  County,  and  just  west  of  Prescott: 

1.  A  tract  substantially  400  feet  square  in  Block  II  of 
Cortez  Park,  bordering  on  Walnut  Drive  and  Paradise  Val¬ 
iev  Road. 

2.  A  tract  of  substantially  400  feet  square  and  including 
Lots  1  and  2  in  Block  F  of  Cortez  Park,  and  a  strip  on  the 
easterly  side  lines  of  said  two  lots  of  approximately  100 
feet  width. 

3.  A  tract  of  400  feet  square,  approximately,  in  the  un¬ 
platted  land  owned  by  us  and  situated  easterly  of  Cortez 
Park  and  north  of  Aspen  Creek,  and  south  of  Indian  Hill. 

The  entire  price  to  be  paid  shall  be  as  has  been  agreed 
to  for  each  plot,  or  said  W.  P.  Stuart  may  at  his  option 
have  a  lease  on  any  one  of  the  tracts  for  a  period  of  ten 
years  at  Fifty  Dollars  ($50.00)  per  year. 

If  this  option  is  not  exercised  within  six  months  from 
date  hereof,  and  purchase  made  and  price  paid,  or  a  lease 
not  entered  into  within  said  time,  then  this  option  is  to  be 
of  no  effect  and  said  Ten  Dollars  ($10.00)  shall  be  retained 
by  the  undersigned  as  liquidated  damages. 

Dated  July  24,  1937. 

CORTEZ  INVESTMENT  COMPANY 

By  HOWARD  FORNICK, 

(Seal)  President. 
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847  Evidence  No.  6  Witness  Aitken  7/28/37,  Prescott 
Docket  3906 

Allen’s  Markets,  Prescott,  Ariz. 

(3  Grocery  and  Meat  Markets) 

Contract  for  Advertising 

W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  13  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth: 

For  a  period  of  5  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $100  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

ALLEN’S  MARKETS 
By  M  N  ALLEN 
Mgr 

ACCEPTED: 

W.  P.  STUART 
By  R.  J.  AITKEN 
Witness : 
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848  Hume’s  Home  Bakery,  Prescott,  Ariz. 

Contract  for  Advertising 
W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  13  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth : 

For  a  period  of  5  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $25  month  station  charge 
per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  exj)ress  terms 
and  provisions  hereof. 

i  It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

HUMES  HOME  BAKERY 
Bv  JIMMIE  HUME 

ACCEPTED : 

W.  P.  STUART 

Bv  R.  J.  AITKEN 

Witness :  JACK  M.  HENDERSON 
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849  Burris  Furniture  Co.,  Prescott,  Ariz. 

Contract  for  Advertising 
W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  13  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of 
W.  P.  Stuart  on  the  terms  and  conditions  hereinafter  set 
forth : 

For  a  period  of  6  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $75  month  station  charge 
per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  w’hen  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

BURRIS  FURNITURE  CO 
By  CHAS  W  BURRIS 

ACCEPTED: 

W.  P.  STUART 
By  R.  J.  AITKEN 
Witness :  G.  S.  HOFFMAN 
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850  Lantz  Grocery  Co.,  Inc.,  Prescott,  Ariz. 

Contract  for  Advertising 
W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  14  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of 
\Y.  P.  Stuart  on  the  terms  and  conditions  hereinafter  set 
forth : 

For  a  period  of  3  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $100.00  per  month  sta¬ 
tion  charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

|  LANTZ  GROCERY  CO  INC 

By  E  M  LANTZ  Pres 

ACCEPTED: 

W.  P.  STUART 

Bv  R.  J.  AITKEN 

Witness :  FLORENCE  LAUGHLIN 
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851  Caro’s  Cleaners  &  Tailors,  Prescott,  Ariz. 

Contract  for  Advertising 
W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  13  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth : 

For  a  period  of  5  months  beginning  from  the  day  of  the 
first  broadcast  bv  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $50.00  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws,  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  bv  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

CARO’S  CLEANERS  &  TAILORS 
Bv  JOSEPH  CARO 

ACCEPTED: 

W.  P.  STUART 

Bv  R,  J.  AITKEN 

Witness :  MRS.  F.  W.  EWING 
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852  Prescott  Motor  Co.,  Prescott,  Ariz. 

(Hudson,  Terraplane,  Packard,  Willys-Knight) 
Contract  for  Advertising 
W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  13  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

Tlie  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  faciiities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth : 

For  a  period  of  4  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $75.00  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

PRESCOTT  MOTOR  CO 
By  J  I  MAXWELL 

ACCEPTED :  D.  H.  ALLEY 
W.  P.  STUART 
By  R.  J.  AITKEN 
Witness :  ALICE  McCLURE 
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S53  Agnes  B.  Todd,  Prescott,  Ariz. 

(Women’s  Ready-to-Wear) 

Contract  for  Advertising 

W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  14  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth : 

For  a  period  of  3  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $50.00  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  ease  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

AGNES  B.  TODD 
By . 

ACCEPTED: 

W.  P.  STUART 
Bv  R.  J.  AITKEN 

Witness:  MARGUERITE  S  BUCKLEY 
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854  Independent  Cash  Store,  Prescott,  Ariz. 

(Groceries — Meats) 

Contract  for  Advertising 

W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  13  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  IV. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth : 

For  a  period  of  3  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $50.00  per  month  station 
charge  per  year. 

;  It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

I  The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit 
is  not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

INDEPENDENT  CASH  STORE 
By  R.  C.  SCHUAHS 

ACCEPTED: 

W.  P.  STUART 
By  R.  J.  AITKEN 
Witness : 
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855  Dan  J.  Seaman  Insurance,  Prescott,  Ariz. 

Contract  for  Advertising 
W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  13  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth: 

For  a  period  of  3  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $45.00  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  bv  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

DAN  J.  SEAMAN,  INSURANCE, 

By  DAN  J.  SEAMAN 

ACCEPTED: 

W.  P.  STUART 

By  R.  J.  AITKEN 

Witness :  ALICE  McCLURE 
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856  The  Tavern,  Prescott,  Ariz. 

(Buffet  Bar,  Pool,  Billiards) 

Contract  for  Advertising 
W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  14  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth: 

For  a  period  of  4  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $50.00  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

THE  TAVERN 
Bv  HANS  NAU  JR. 

ACCEPTED: 

W.  P.  STUART 
By  R.  J.  AITKEN 
Witness : 
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857  Vyne  Bros.  Electric  Co.,  Prescott,  Ariz. 

Contract  for  Advertising 
W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  14  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth: 

For  a  period  of  3  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $100.00  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

VYNE  BROS  ELECTRIC  CO  INC 
By  G.  0.  VYNE 

ACCEPTED: 

\V.  P.  STUART 
By  R.  J.  AITKEN 
Witness : 
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858  Electric  Supply  Co.,  Prescott,  Ariz. 

Contract  for  Advertising 
W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  13  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth : 

For  a  period  of  6  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $75.00  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

ELECTRIC  SUPPLY  CO 
By  A.  E.  HILL 

ACCEPTED : 

W.  P.  STUART 

Bv  R.  J.  AITKEN 

Witness :  ALICE  McCLURE 
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859  Ensminger’s  Pharmacy,  Prescott,  Ariz. 

Contract  for  Advertising 

W.  P.  Stuart  Radio  Broadcasting  Order 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth : 

For  a  period  of  6  mo  months  beginning  from  the  day  of 
the  first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $75.00  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

ENSMINGER’S  PHARMACY 
By  SEMME  W.  ENSMINGER 
Pres. 

ACCEPTED: 

W.  P.  STUART 
By  R.  J.  AITKEN 
Witness : 
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860  Seale’s  Service  Station,  Prescott,  Ariz. 

(Gas,  Oil,  Fuel) 

Contract  for  Advertising 

W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  14  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth : 

For  a  period  of  3  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $50.00  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

SEALE’S  SERVICE  STATION 
Bv  E.  C.  SEALE 

ACCEPTED : 

W.  P.  STUART 
Bv  R.  J.  AITKEN 
Witness : 
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861  Kit  Kat  Klub,  Prescott,  Ariz. 

(Buffet  Bar,  Cafe) 

Contract  for  Advertising 

W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  14  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth: 

For  a  period  of  3  months  beginning  from  the  day  of  the 
lirst  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $55.  month  station  charge 
per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  bv  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  bv  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

KIT  KAT  KLUB 
By  WILLIAM  J  RILEY 

ACCEPTED: 

W.  P.  STUART 

Bv  R.  J.  AITKEN 
* 

Witness : 
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862  Tribby  Shoe  Co.,  Prescott,  Ariz. 

(Women’s,  Children’s  Shoes) 

Contract  for  Advertising 
W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  13  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth : 

For  a  period  of  4  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $50.00  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  bv  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

TRIBBY  SHOE  CO. 

Bv  M.  L.  TRIBBY 

ACCEPTED : 

W.  P.  STUART 

Bv  R.  J.  AITKEN 

Witness :  ALICE  McCLURE 
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863  Bukove  Motor  Co.,  Prescott,  Ariz. 

(Chevrolet  Dealer) 

Contract  for  Advertising 
W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  14  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth : 

For  a  period  of  4  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $75.00  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
lhat  contract  becomes  null  and  void. 

BUKOVE  MOTOR  CO. 

Prescott,  Arizona 
By  E  D  BUKOVE 

ACCEPTED: 

W.  P.  STUART 
Bv  R.  J.  AITKEN 
Witness : 
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864  Western  Auto  Supply  Co.,  Prescott,  Ariz. 

Contract  for  Advertising 
W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  13  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth: 

For  a  period  of  3  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $65.00  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

WESTERN  AUTO  SUP  CO 

By 

ACCEPTED : 

W.  P.  STUART 

Bv  R.  J.  AITKEN 

Witness :  ALICE  McCLURE 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  499 


865  Oscar  W.  Bruchman,  Prescott,  Ariz. 

(Men’s  Clothing) 

Contract  for  Advertising 
W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  14  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth : 

For  a  period  of  6  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $50.00  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

OSCAR  W  BRUCHMAN 
By  OSCAR  W  BRUCHMAN 

ACCEPTED : 

W.  P.  STUART 
By  R,  J.  AITKEN 
Witness : 
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866  M.  F.  Kuhne,  Prescott,  Ariz. 

(Plumbing,  Heating  Contractor) 

Contract  for  Advertising 
W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  13  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth : 

For  a  period  of  6  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  stajtion,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $60.00  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  bo 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 


Bv  M.  F.  KUHNE 

ACCEPTED: 

W.  P.  STUART 

Bv  R.  J.  AITKEN 

Witness :  ALICE  McCLURE 


W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION.  501 

S67  Cash  &  Carry  Cleaners,  Prescott,  Ariz. 

(Cleaning,  Pressing,  Dyeing) 

Contract  for  Advertising 

W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  14  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth : 

For  a  period  of  3  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $75.00  month  station 
charge  per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

CASH  AND  CARRY  CLEANERS 
By  J.  H.  SCHARS— 

ACCEPTED: 

W.  P.  STUART 

Bv  R.  J.  AITKEN 

* 

Witness : 
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868  J.  C.  Penney  Co.,  Inc.  Prescott,  Ariz. 

Contract  for  Advertising 
W.  P.  Stuart  Radio  Broadcasting  Order 

Jul  13  1937 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to  erect  a  broadcast  station  at  Prescott,  Arizona. 

,  The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth : 

For  a  period  of  4  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $100  month  station  charge 
per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station, 
j  The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  bv  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

J.  C.  PENNEY  CO 
By  0.  M.  HALE 

ACCEPTED : 

W.  P.  STUART 

Bv  R.  J.  AITKEN 

Witness :  LA  VERNE  HARRIS 
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Date  7/27/37  Witness . Reporter . 
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Potential  advertisers 

Estimated  Monthly 

over  Radio  Station 

Advertising  Revenue 

Studio  Theater 

$25.00 

Elks  Theater 

25.00 

Sam  Dreyer’s  Cash  Store 

10.00 

Green  Frog  Cafe 

25.00 

Sears-Roebuck  &  Co. 

35.00 

Bunga  low  Butfet 

15.00 

Owl  Drug  &  Candy  Co. 

25.00 

Floyd  Williams 

25.00 

Sam  Hill  Hardware 

35.00 

The  Music  Store 

15.00 

Neil’s  Economy  Store 

25.00 

Blount  &  Scott 

25.00 

Arizona  Mining  Supply  Corp. 

25.00 

Ideal  Bakery 

15.00 

Popular  Store 

25.00 

Double  Dip  Ice  Cream  Co. 

20.00 

Matthias  &  Lynch 

15.00 

Peter’s  Liquor  Store 

15.00 

Cappelli’s  Cut  Rate  Meat  Market 

25.00 

Peterson-Brooke  &  Steiner 

20.00 

O.  A.  Hesla  Co. 

20.00 

The  Men’s  Shop 

25.00 

The  Bashford-Burmister  Co. 

75.00 

Hebert  Drug  Store 

15.00 

Post’s  Book  Store 

15.00 

Tribbv  Shoe  Co. 

15.00 

Bate  Studio 

25.00 

Bank  of  Arizona 

50.00 

Marinello  Beauty  Shop 

20.00 

Hassayampa  Beauty  Salon 

20.00 

Norma  Ree  Beauty  Shop 

20.00 

Milligan  Bros.  Service  Station 

25.00 

Dan  Hankin’s  Service  Station 

20.00 
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Amos  Kindt  Service  Station 

25.00 

Hassayampa  Motor  Co. 

35.00 

Shumway-Kresser  Motor  Co. 

25.00 

Conoco  Service  Station  No.  1 

15.00 

Sandler’s  Market 

25.00 

Tenney’s  Cash  Markets 

25.00 

Howdy  Jenkins  Service  Station 

15.00 

Prescott  Metal  Products 

25.00 

Goldwater’s 

50.00 

Aitken  &  Aven 

20.00 

Hassayampa  Coffee  Shop 

20.00 

Arizona  Power  Corp. 

75.00 

Valley  National  Bank 

50.00 

Robinson’s  Cigar  Store 

15.00 

Chas.  G.  Riebeling 

25.00 

Prescott  Feed  &  Seed  Co. 

25.00 

Head  Lumber  Co. 

25.00 

Prescott  Lumber  Co. 

25.00 

Foxworth-Galbraith  Lumber  Co. 

25.00 

Prescott  Auto  Supply  Co. 

25.00 

Prescott  Pharmacy 

15.00 

White  Cafe 

15.00 

Crystal  Ice  &  Fuel  Co. 

20.00 

Hunter  Mortuarv 

25.00 

871  Bradshaw  Inn 

25.00 

Ross  Taxi 

15.00 

Lester  Ruffner  Funeral  Home 

25.00 

Palace  Cafe 

20.00 

Black’s  Market 

25.00 

Jack’s  Used  Machinery 

15.00 

$1560.00 
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Prescott,  Ariz 


Contract  for  Advertising 

W.  P.  Stuart  Radio  Broadcasting  Order 

To  Mr.  W.  P.  Stuart,  Applicant  for  a  construction  permit 
to!  erect  a  broadcast  station  at  Prescott,  Arizona. 

The  undersigned  hereby  applies  for  the  use  of  time  for 
broadcasting  over  the  facilities  of  the  radio  station  of  W. 
P.  Stuart  on  the  terms  and  conditions  hereinafter  set  forth : 
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For  a  period  of  12  months  beginning  from  the  day  of  the 
first  broadcast  by  the  above  station,  and  the  undersigned 
agrees  to  pay  therefor  the  sum  of  $1200.00  station  charge 
per  year. 

It  is  further  agreed  that  all  advertising  accounts  will  be 
paid  not  later  than  the  tenth  of  the  month  following  the 
month  of  service. 

All  agreements  for  broadcasting  time  shall  be  subject  to 
the  terms  and  conditions  imposed  by  the  Federal  laws  or 
regulations  now  or  hereafter  imposed,  and  the  rules  and 
regulations  governing  the  above  named  station. 

The  proposal,  when  accepted,  and  the  payment  therefor 
received,  shall  constitute  the  contract  between  the  above 
station  and  the  undersigned,  and  no  oral  agreements  or 
stipulations  shall  be  recognized  or  vary  the  express  terms 
and  provisions  hereof. 

It  is  further  agreed  that  in  case  a  construction  permit  is 
not  granted  by  the  Federal  Communications  Commission 
that  contract  becomes  null  and  void. 

TOVREA  PACKING  CO. 

By  P  E  TOVREA 

ACCEPTED : 

W.  P.  STUART 
By  W.  P.  STUART 
Witness : 

873  Endorsed:  Docket  No.  3906  Applicant’s  Exhibit 

No  S  In  the  matter  of . 
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Prescott,  Ariz.  L.  L.  Billar,  Reporter 

Assets  of 

W.  P.  Stuart  and  Della  Tovrea  Stuart,  his  wife: 


W.  P.  Stuart  . $  89,989.17 

Della  Tovrea  Stuart .  731,630.00 

Total  $821,619.17 


(Of  the  foregoing  total  $52,401.41,  is  cash). 
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875  W.  P.  Stuart,  being  first  duly  sworn  upon  his  oath 
deposes  and  says  that  the  facts  stated  in  the  follow¬ 
ing  statement  are  true  and  correct  to  the  best  of  his  knowl¬ 
edge  and  belief,  and  that  hereinafter  is  a  true  statement  of 
his  personal  financial  condition : 

June  26, 1937 

Cash  on  deposit  in  personal  accounts  in  bank. . .  $14,199.0S 


House  and  lot  and  furniture .  3,000.00 

Automobile,  stocks  and  other  personal  property  1,500.00 
Notes  of  Prescott  Courier,  Inc .  10,000.00 


Prescott  Courier,  Inc.,  stock  (less  three  shares 
assisted  to  individuals  in  order  that  thev 
might  qualify  as  directors),  less  at  least 
$20,000  deducted  for  goodwill,  advertising  con¬ 
tracts  and  paid-in-advance  circulation.  61,290.09 


$89,989.17 

That  he  has  on  hand  cash  and  undeposited  checks  of  a 
greater  amount  than  all  his  personal  indebtedness,  such 
obligations  being  onlv  monthly  bills  and  items  charged  to 
him  from  various  sources  each  month. 

i  Dated  this  26th  dav  of  Julv,  A.  D.  1937 

J  W.  P.  STUAPT 

(Subscribed  and  sworn  to  before  me  this  the  twenty-sixth 
day  of  July,  1937. 

Mv  commission  expires  February  25,  1940 

FLORENCE  E.  GENTRY 
(Seal)  Notary  Public 

876  Della  Tovrea  Stuart,  being  duly  sworn,  on  her 
oath  deposes  and  says  that  she  is  the  wife  of  IV.  P. 
Stuart,  and  that,  in  the  event  he  is  granted  a  permit  to  con¬ 
struct  a  radio  broadcasting  station  in  Prescott,  Arizona,  all 
her  personal  assets  are  at  his  disposal  without  reimburse¬ 
ment  in  anv  manner,  in  defraying  the  cost  of  construction 
of  such  station  and  in  paying  the  expense  of  operation 
should  the  station’s  receipts  be  less  than  operating  costs 
for  a  year  or  more,  and  without  assuming  any  ownership 
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in  the  station  herself,  and  that  hereinafter  is  a  true  and  cor¬ 
rect  statement  of  her  financial  condition  as  of  this  date: 

June  26,  1937 


9000  shares  Tovrea  Packing  Company  $495,000.00 

Other  stocks  in  corporations  35,000.00 

Industrial  Bonds  50,000.00 

U.  S.  Government  Bonds  25,000.00 

Real  estate,  houses,  lands,  furniture,  mortgages, 
automobiles  and  other  personal  property  85,000.00 

Cash  in  Banks  31,630.00 

Prescott  Courier  Notes  10,000.00 


$731,630.00 

She  furthermore  on  her  oath  swears  that  she  has  no  ob¬ 
ligations  whatsoever,  none  of  her  holdings  being  encum¬ 
bered  in  any  way. 

Dated  this  26t*h  day  of  July,  A.  D.  1937 

DELLA  TOVREA  STUART 

Subscribed  and  sworn  to  before  me  this  the  twenty-sixth 
day  of  July,  1937. 

My  commission  expires  February  25,  1940. 

FLORENCE  E.  GENTRY 
(Seal)  Notary  Public 

877 

FINANCIAL  STATEMENT  OF  PRESCOTT  COURIER,  INC., 
PRESCOTT,  ARIZONA 
As  of  June  30,  1937 


ASSETS: 


Cash  on  hand  and  in  Bank  of  Arizona 

6,572.33 

Notes  Receivable 

71.25 

Accounts  Receivable 

22,038.96 

Advertising,  Commercial  Printing 

18,038.96 

Subscription  Accounts 

4,000.00 

Amounts  deposited  with : 

443.00 

United  States  Postofficc,  Prescott. 

40.00 

Yavapai  County  Suprcvisors 

250.00 

Industrial  Commission  of  Arizona,  Phoenix 

153.00 

Stock  on  hand — paid  for 

4,685.10 

Newsprint 

1,236.10 

News  Ink 

34.27 

Linotype  Metal 

456.96 

Commercial  Printing  Stock 

2,957.77 

Plant  equipment,  Furniture  &  Fixtures: 


50,437.0S 
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6  Mergenthaler  linotypes  &  equipment 
1  Duplex  flat-bed  printing  press 
1  Kelly  17x22  automatic  job  printing  press 
1  Miller  13x17,  almost  new,  master  speed 
automatic  job  press 
3  Chandler  &  Price  job  printing  press 
Size  7"xll"  $500.00 
10"xl5"  400.00 

14"x22"  500.00 


Price  Paid  Estimated 
on  Present 
Installation  Value 
31,100.00  19,000.00 
10,250.00  7,500.00 

1,900.00  1,800.00 

2,100.00  1,700.00 

1,950.00  1,400.00 


1  Babcock  Optimus  25x38  cylinder  print- 


ing  press 

1,250.00 

650.00 

1  Elrod  casting  machine  (new) 

1,300.00 

1,300.00 

1  Rosebaek  perforator 

175.00 

125.00 

1  j£5  Boston  stitcher  (new) 

250.00 

250.00 

1  30"  paper  cutter 

250.00 

150.00 

2  Miller  metal  saws 

1,500.00 

800.00 

Stereotype  equipment 

125.00 

8  racks,  24  cases  to  rack,  misc.  type 

2,000.00 

1,481.20 

Chases,  stones,  hand  types  and  misc.  equip- 

ment  necessary  in  fully  equipped  news- 

paper  &  commercial  printing  plant 

12,256.88 

8,106.88 

7  Typewriters 

800.00 

280.00 

1  Cash  register 

500.00 

100.00 

;  3  Safes 

1,100.00 

200.00 

2  Adding  machines 

300.00 

75.00 

!  1  Check  protector — Paymaster 

100.00 

92.50 

Desks,  furniture  &  all  necessary  equipment 

5,200.00 

3,019.31 

1  Koval  typewriter 

60.00 

60.00 

;1  Sundstrand  adding  machine 

198.90 

198.90 

2  Folding  machines 

1,275.00 

1,275.00 

New  linotype  parts  purchased  in  past  year 

330.00 

330.00 

New  type  purchased  in  past  year 

418.29 

418.29 

76,564.07 

50,437.08 

TOTAL  ASSETS  . 

84,247.72 
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FINANCIAL  STATEMENT  OF  PRESCOTT  COURIER,  INC., 

i  PRESCOTT,  ARIZONA 

As  of  June  30,  1937 

LIABILITIES: 

Notes  Payable 

440.01 

W.  P.  Stuart  &  Mrs.  W.  P.  Stuart 

20,000.00 

Ludlow  Tvpograph  Co.  (3  vr.  contract)  440.01 

Accounts  Payable,  Current 

2,515.62 

22,955.63 

Recapitulation 

ASSETS:  (Exclusive  of  Good  Will — estimated  $20,000) 

84,247.72 

LIABILITIES 

22,955.63 

NET  WORTH 

61,292.09 

84,247.72 

84,247.72 

Rcspcctfully  submitted, 


J.  W.  WALDEN, 
Business  Manager 
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Subscribed  and  sworn  to  before  me  this  24th  day  of 
July,  1937,  in  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  of  office. 

FLORENCE  E.  GENTRY 
(Seal)  Notary  Public 

My  commission  expires  February  25,  1940. 

Prescott,  Arizona 
July  24, 1937 

879  23457 

Federal  Communications  Commission 
Washington,  D.  C. 

Examiner’s  Report  No.  1-510. 

Docket  No.  3797 

In  re  application  of 

Southwest  Broadcasting  Company, 

Prescott,  Arizona. 

For  Construction  Permit 

Requested  Assignment 

Frequency . 1500  kc 

Power . 100  watts 

250  watts-LS 

Hours  of  Operation . Unlimited. 


Docket  No.  3906 

In  re  application  of 
W.  P.  Stuart, 

Prescott,  Arizona 
For  Construction  Permit 

Requested  Assignment 


Frequency . 1500  kc 

Power . 100  watts 

Hours  of  Operation . Unlimited 


Report  of  P.  W.  Seward,  Examiner 

The  above  entitled  matters  came  on  for  hearing  July  27 
and  28,  1937,  at  Prescott,  Arizona. 
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Appearances : 

E.  C.  Locklear  on  behalf  of  applicant,  Southwest  Broad¬ 
casting  Company. 

i  Frank  Stollenwerck  on  behalf  of  applicant,  W.  P.  Stuart. 

George  B.  Porter  on  behalf  of  the  Commission. 

880  Preliminary  Statement 

The  above  entitled  and  numbered  applications  were  orig¬ 
inally  designated  for  hearing  before  an  Examiner  and 
heard  on  June  5,  1936.  The  Examiner’s  Report  No.  1-245, 
on  said  hearing  was  submitted  June  18, 1936,  wherein  it  was 
recommended  that  the  application  of  the  Southwest  Broad¬ 
casting  Company  be  granted,  and  the  application  of  W.  P. 
Stuart  be  denied.  Thereafter  exceptions  were  duly  filed  to 
said  report  by  the  applicant,  W.  P.  Stuart;  oral  arguments 
requested  and  held;  and  the  Commission,  after  due  con¬ 
sideration,  rendered  a  decision  on  November  13,  1936, 
granting  the  application  of  the  Southwest  Broadcasting 
Company  and  denying  the  application  of  W.  P.  Stuart. 

Subsequently  various  petitions  were  filed  by  the  appli¬ 
cant,  W.  P.  Stuart,  alleging  that  the  Southwest  Broadcast¬ 
ing  Company  was  not  financially  qualified ;  alleging  lack  of 
entire  good  faith  on  the  part  of  the  Southwest  Broadcast¬ 
ing  Company  as  disclosed  by  the  deposits  and  withdrawals 
Of  funds  by  it;  that  certain  depositions  which  had  been 
taken  on  behalf  of  the  Southwest  Broadcasting  Company 
were  erroneously  admitted  in  evidence  at  the  first  hearing, 
in  that  the  applicant,  W.  P.  Stuart,  had  been  denied  the 
right  to  cross  examine  such  witnesses  ;  and  requesting  that 
tjie  Commission  reconsider  its  decision  and  grant  the  appli¬ 
cation  of  "VV.  P.  Stuart  and  deny  the  application  of  the 
Southwest  Broadcasting  Company,  or,  in  the  alternative, 
that  the  matters  be  reopened  for  further  hearing  and  re¬ 
view.  Answers  to  these  various  petitions  filed  by  the  appli¬ 
cant,  W.  P.  Stuart,  were  filed  by  the  Southwest  Broadcast¬ 
ing  Company.  The  Commission  considered  all  of  such 
pleadings  and  on  its  own  initiative  remanded  both  appli¬ 
cations  to  the  Examining  Department  for  further  hearing, 
particularly  on  the  issues  raised  in  the  petitions  filed  by  the 
applicant,  W.  P.  Stuart,  and  on  the  original  issues  set  out 
in  Bills  of  Particulars. 
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The  further  hearing  was  originally  scheduled  for  July  6, 
1937,  in  the  City  of  Washington.  Each  applicant  filed  a 
petition  requesting  that  the  hearing  be  held  at  Prescott, 
Arizona,  in  order  that  full  information  might  be  elicited  on 
the  pertinent  issues.  These  petitions  were  duly  considered 
by  the  Commission  and  granted;  the  further  hearing  was 
scheduled  for  July  27, 1937,  in  the  City  of  Prescott;  and  was 
heard  on  that  date  in  accordance  with  such  order. 

The  issues  raised  by  the  petitions  of  the  applicant,  W.  P. 
Stuart,  are  briefly,  as  follows: 

1.  To  determine  the  financial  qualifications  of  the  appli¬ 
cant,  the  Southwest  Broadcasting  Company,  and  the  vari¬ 
ous  stockholders  of  said  company; 

2.  To  determine  if  the  Southwest  Broadcasting  Company 
acted  in  entire  good  faith  as  shown  by  the  deposits  and 
withdrawals  of  the  funds  of  the  corporation. 

3.  To  determine  if  the  applicant,  W.  P.  Stuart,  had  been 
denied  the  right  to  cross  examine  the  witness  whose  deposi¬ 
tions  were  taken  by  the  Southwest  Broadcasting  Company, 
by  authority  of  an  order  to  take  such  depositions  issued  by 

the  Commission. 

881  Tile  burden  of  proceeding  and  the  burden  of  proof 
to  establish  the  affirmative  of  the  three  issues  set  out 
above  was  on  the  applicant,  W.  P.  Stuart. 

Statement  of  Facts 

In  re:  Southwest  Broadcasting  Company 
Docket  No.  3797. 

The  applicant  is  a  corporation  duly  organized  under  the 
laws  of  the  State  of  Arizona,  with  an  authorized  capital 
stock  of  $25,000.  The  stockholders  are  as  follows :  Albert 
Stetson,  R.  L.  Webb,  C.  D.  Rhodes,  George  Norman  Hoff¬ 
man,  and  C.  E.  Lawrence.  These  same  gentlemen  consti¬ 
tute  the  officers  and  the  Board  of  Directors  of  the  corpora¬ 
tion,  and  each  of  them  is  a  citizen  of  the  United  States. 

All  of  the  stockholders  of  the  corporation  are  business 
men  residing  in  the  City  of  Prescott,  with  the  exception  of 
Mr.  Stetson,  who  was  residing  in  the  City  at  the  time  the 
corporation  was  formed,  but  who  is  now  temporarily  re¬ 
siding  in  Phoenix,  Arizona. 
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Twelve  hundred  dollars  worth  of  the  stock  of  the  cor¬ 
poration  has  been  issued  and  delivered,  and  an  additional 
$10,000  worth  has  been  subscribed  and  issued,  but  not  de¬ 
livered,  the  stock  certificates  being-  held  by  the  Secretary  of 
the  corporation.  However,  the  money  represented  by  such 
subscriptions  has  been  paid  into  the  Treasury,  with  the  ex¬ 
ception  of  $2,200  which  is  due  and  owing  to  the  corporation 
by  Mr.  Stetson,  who  is  ready,  able,  and  willing  to  pay  said 
amount  into  the  Treasury  if  and  when  it  be  needed  in  the 
construction  and  operation  of  the  radio  broadcast  station 
herein  proposed. 

A  financial  statement  of  the  applicant  corporation  was 
offered  and  received  in  evidence  which  shows  cash  on  hand 
and  in  bank  $8,S00,  and  other  items,  making  total  assets  of 
$9,931.93,  and  when  considered  in  connection  with  the  lia¬ 
bilities,  leaves  a  net  worth  of  $7,601.31,  which  is  represented 
by  cash  in  bank.  This  amount  plus  $2,200  due  on  the  stock 
subscription  of  Mr.  Stetson,  makes  a  total  net  worth  of 
$9,801.31. 

Financial  statements  of  the  various  stockholders  were 
received  in  evidence,  as  follows : 

Albert  Stetson — Total  current  assets  $17,275.22,  which 
includes  cash  and  accounts  receivable  $3,325,  stock  holdings 
and  interest  in  Arizona  businesses  $14,000,  and  other  items ; 
liabilities  $900,  leaving  a  net  worth  of  $16,375.22. 

R.  L.  Webb— Total  assets  $23,087.01,  which  includes  book 
value  of  stock  in  Webb  Motors  Company,  Inc.  $18,353.79, 
moneys  advanced  to  the  Southwest  Broadcasting  Company 
$2,433.22,  real  estate  $2,500,  and  other  items;  liabilities 
$5,900,  leaving  a  total  net  worth  of  $17,187.01. 

C.  I).  Rhodes — Total  assets  $33,337.58,  which  includes 
cash  $6,000,  accounts  receivable  and  inventories  $4,600, 
moneys  paid  into  the  Southwest  Broadcasting  Corn- 
882  pany  $2,437.36,  real  estate,  improvements  and  equip¬ 
ment  $20,500,  and  other  items;  liabilities  $6,350, 
leaving  a  net  worth  of  $26,987.58. 

George  Norman  Hoffman — Total  assets  $33,129.96,  which 
includes  cash  value  of  life  insurance  and  listed  stocks,  etc, 
$4,370,  moneys  paid  into  the  Southwest  Broadcasting  Com¬ 
pany  $2,430,  75  r/c  interest  in  E.  A.  Kastner  Grocery  Com¬ 
pany  (book  value)  $17,829.74,  land  and  improvements 
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$8,700,  and  other  items;  liabilities  $11,797.94,  leaving  a  net 
worth  of  $21,332.02. 

C.  E.  Lawrence — Total  assets  $72,951.80,  which  includes 
cash  and  stocks,  etc.  $7,750,  moneys  paid  into  the  South¬ 
west  Broadcasting  Company,  $2,388.48,  stockholdings  in 
partnership  and  equities  in  Prescott  businesses  (book 
value)  $15,313.32,  land  and  improvements  $47,500,  and 
other  items;  liabilities  $22,188.36,  leaving  a  net  worth  of 
$50,763.44. 

It  will  be  noted  that  the  aggregate  of  the  net  assets  of  the 
various  stockholders  of  the  Southwest  Broadcasting  Com¬ 
pany  is  in  excess  of  $125,000.  Each  of  the  stockholders 
testified  that  in  the  event  additional  capital  should  be 
needed  in  the  construction  and  operation  of  the  proposed 
broadcast  station  that  they  are  ready,  able,  and  willing  to 
subscribe  to  and  pay  for  additional  stock  in  said  company. 

The  applicant,  W.  P.  Stuart,  on  cross  examination  ad¬ 
mitted  that  the  stockholders  of  the  applicant,  Southwest 
Broadcasting  Company  are  amply  financed  to  construct  and 
operate  the  proposed  broadcast  station. 

Approximately  $150  each  has  been  paid  into  the  Treasury 
of  the  Southwest  Broadcasting  Company  by  the  various 
stockholders  for  which  no  subscriptions  have  been  made 
and  for  which  stock  has  not  been  issued.  This  money  has 
been  used  in  connection  with  expenses  of  the  corporation 
and  in  making  loans  to  Radio  Station  KPJM,  which  was 
formerly  situated  at  Prescott,  Arizona.  Shortly  after  the 
corporation  was  formed,  and  prior  to  the  filing  of  this  ap¬ 
plication  on  hearing,  some  negotiations  had  been  had  with 
the  then  owners  and  licensees  of  Radio  Station  KPJM  with 
a  view  to  purchasing  the  equipment  and  requesting  a  volun¬ 
tary  assignment  of  license  to  the  Southwest  Broadcasting 
Company  for  the  operation  of  the  station.  However,  after 
a  full  investigation  of  the  manner  in  which  the  station  had 
been  operated  and  the  physical  condition  of  the  equipment, 
such  negotiations  were  terminated  and  this  application  for 
construction  permit  was  filed. 

The  stockholders  of  the  Southwest  Broadcasting  Com¬ 
pany  at  the  date  of  the  instant  hearing  were  different  from 
the  list  of  stockholders  at  the  original  hearing,  in  that  R.  V. 
Westervelt,  now  deceased,  was  at  that  time  a  stockholder 
and  appeared  and  testified  for  the  applicant  at  the  original 
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hearing.  Some  of  the  facts  to  which  he  testified  at  said 
hearing  were :  That  $10,000  cash  was  on  deposit  in  a  bank 
in  Prescott,  Arizona,  to  the  credit  of  the  corporation ;  that 
[five  of  the  stockholders  had  paid  $2,000  each  into  the  Treas¬ 
ury  ;  that  he  was  ready,  able,  and  willing  to  pay  for  his  stock 
subscription  of  $2,000,  less  whatever  amount  the  directors 
might  allow  him  for  professional  services  for  acting  as  at¬ 
torney  for  the  corporation;  and  that  the  $10,000  then  on  de¬ 
posit  in  the  bank  to  the  credit  of  the  company  would 
remain  there  pending  final  determination  of  the  applica¬ 
tion. 

383  The  following  facts  concerning  the  finances  of  the 
Southwest  Broadcasting  Company,  as  of  the  date  of 
the  original  hearing  were  adduced  at  the  instant  hearing;  it 
appears  that  each  of  five  of  the  stockholders  had  executed 
and  delivered  to  the  corporation  their  individual  notes  in 
the  sum  of  $2,000  making  an  aggregate  of  $10,000;  that 
these  notes  were  held  by  the  corporations;  that  the  $10,000 
which  was  actually  on  deposit  in  the  bank  had  been  bor¬ 
rowed  by  Mr.  Westervelt  on  his  own  personal  credit,  said 
money  having  been  deposited  on  the  third  day  of  June  1936; 
that  after  Me.  Westervelt  returned  to  Prescott  from  the 
hearing  held  in  Washington,  the  $10,000  was  withdrawn 
from  the  bank  and  paid  to  the  gentlemen  who  had  loaned 
the  same  to  Mr.  Westervelt.  A  complete  history  of  the  de¬ 
posits  and  withdrawals  of  the  Southwest  Broadcasting 
Company  from  June  3, 1936,  to  the  date  of  the  instant  hear¬ 
ing,  is  as  follows: 


June  3,  1936  Deposited 

$10,000 

June  9, 1936  withdrawal  by  check 

$10,000 

October  24,  1936  deposited 

7,300 

November  6,  1936  withdrawal  by  check 

2,000 

November  23,  1936  withdrawal  by  check 

4,700 

November  23,  1936  withdrawal  by  check 

600 

March  27,  1937  deposited 

8,800 

It  appears  that  Mr.  Westervelt  when  he  testified  that  the 
$10,000  on  deposit  at  the  date  of  the  original  hearing  would 
remain  in  the  bank  pending  final  determination  of  the  ap¬ 
plication,  spoke  without  the  authority  of  the  Board  of 
Directors.  The  evidence  in  the  instant  hearing  shows  that 
the  withdrawals  from  the  bank,  as  shown  by  the  above 
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schedule,  were  made  because  the  stockholders,  officers,  and 
directors  of  the  corporation  did  not  deem  it  necessary  to 
keep  this  amount  of  money  in  the  bank  in  the  name  of  the 
company  where  it  could  earn  no  interest,  except  when  such 
cash  was  actually  needed  to  defray  the  expenses  of  the  cor¬ 
poration;  that  they  have  no  knowledge  of  any  law,  rule, 
or  regulation  of  the  State  of  Arizona  or  the  Federal  Com¬ 
munications  Commission  that  makes  it  necessary  for  such 
corporation  to  keep  said  money  in  said  bank;  that  at  all 
times  when  such  sum  of  $10,000  was  not  on  deposit  in  the 
Valley  National  Bank  at  Prescott,  Arizona,  the  said  sum 
was  held  by  the  officers  for  the  use  of  said  corporation,  ex¬ 
cept  the  sum  of  $1,200  which  has  been  spent  for  expenses  of 
the  corporation ;  that  there  is  now  on  deposit  to  the  credit  of 
the  Southwest  Broadcasting  Company  in  the  Valley  Na¬ 
tional  Bank  the  sum  of  $8,800;  that  the  said  $8,800  is  the 
property  of  the  corporation,  no  part  of  which  was  borrowed 
from  the  Valley  National  Bank;  that  said  sum  will  remain 
in  the  bank  to  the  credit  of  said  corporation  until  it  be¬ 
comes  necessary  to  use  said  sum  for  the  construction  of  the 
proposed  broadcast  station  of  said  corporation;  or,  in  the 
event  this  application  is  denied,  the  money  would  be  re¬ 
turned  to  the  various  parties  by  whom  it  had  been  paid  into 
the  corporation. 

At  the  original  hearing,  the  Southwest  Broadcasting 
Company,  applicant  in  Docket  No.  3797,  in  addition  to  the 
oral  testimony  adduced  at  the  hearing,  offered  certain  depo¬ 
sition  which  were  admitted  without  objection  on  the  part  of 
counsel  for  the  applicant  in  Docket  No.  3906,  W.  P.  Stuart. 

The  hearing  was  closed  on  June  5,  1936;  on  June 
8S4  12,  a  petition  was  presented  to  the  Examiner  by  the 

applicant  W.  P.  Stuart,  to  suppress  the  depositions 
in  Docket  No.  3797;  attached  thereto  was  an  affidavit  by 
Alfred  M.  Crawford,  attorney  for  W.  P.  Stuart,  the  sub¬ 
stance  of  which  was  to  the  effect  that  he  had  gone  to  the 
appointed  place  for  the  taking  of  the  depositions  in  Docket 
No.  3797  at  the  proper  time,  to  wit;  10:00  a.  m.  May  18, 
1936;  that  said  depositions  were  not  taken  that  day;  that  he 
was  not  thereafter  notified  concerning  the  time  of  taking 
the  said  depositions  and  for  that  reason  was  not  present 
and  had  no  opportunity  to  cross  examine  the  witnesses. 


516  W.  P.  STUART  VS.  FED.  COMMUNICATIONS  COMMISSION. 

Tlie  evidence  contained  in  said  depositions  (27  business 
and  professional  men)  was  primarily  on  radio  service  avail¬ 
able  in  the  Prescott  area;  need  for  additional  radio  service; 
availability  of  advertising  support ;  available  talent  to  pre¬ 
sent  acceptable  programs ;  and  on  tlie  general  reputation  of 
the  incorporators  of  the  Southwest  Broadcasting  Company. 

The  petition  to  suppress  the  depositions  was  denied  and 
in  order  that  the  ruling  might  be  reveiwed  by  the  Commis¬ 
sion  understandingly,  the  evidence  contained  in  the  depo¬ 
sitions  was  summarized  and  set  apart  from  other  evidence 
in  the  case. 

The  motion  to  suppress  the  depositions  and  strike  them 
from  the  record  was  renewed  by  the  applicant,  W.  P.  Stuart 
at  the  instant  hearing,  and  evidence  was  offered  in  support 
of,  and  in  opposition  to,  said  motion. 

Albert  M.  Crawford,  an  attorney  for  the  applicant  W.  P. 
Stuart,  who  had  signed  affidavits  attached  to  the  various 
motions  that  had  been  filed  with  the  Commission  requesting 
further  hearing,  was  not  available  as  a  witness,  and  it  was 
stipulated  by  all  parties  to  the  hearing  that  if  the  said  wit¬ 
ness  were  present  he  would  testify  to  the  statements  con¬ 
tained  in  his  affidavits  and  that  such  statements  might  be 
considered  as  any  other  evidence  in  the  case.  The  sub¬ 
stance  of  the  evidence  contained  in  the  affidavits  of  the  wit¬ 
ness  Crawford,  was  to  the  effect  that  no  notice  was  ever 
served  upon  the  affiant  (attorney  for  W.  P.  Stuart)  in  con¬ 
nection  with  the  taking  of  any  depositions,  at  any  time  after 
the  original  notice  specifying  10:00  a.  m.  on  the  18th  day  of 
May,  1036,  and  that  he  was  unaware  that  depositions  were 
taken  at  any  time. 

The  Notary  who  participated  in  the  taking  of  the  deposi¬ 
tions  appeared  and  testified  that  she  did  not  serve  any  writ¬ 
ten  notice  on  the  said  Crawford  of  the  time  and  place  of  tak¬ 
ing  the  depositions  in  question,  but  that  she  did  notify  him 
orally,  not  once  but  many  times,  as  the  taking  of  said  depo¬ 
sitions  progressed;  that  the  depositions  were  taken  in  the 
same  building,  on  the  same  floor,  and  but  three  or  four 
rooms  removed  from  the  office  of  said  Crawford;  and  that 
lie  was  notified  each  time  that  the  taking  of  the  depositions 
was  to  start.  Other  evidence  was  offered  tending  to  show 
that  oral  notice  was  given  Mr.  Crawford  concerning  the 
time  and  place  of  taking  the  depositions  in  question. 
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It  does  not  appear  from  the  record  of  the  first  or  instant 
hearing  that  the  applicant  AV.  P.  Stuart  was  prejudiced 
or  that  any  material  injury  resulted  to  him  by  the  admis¬ 
sion  in  evidence  of  the  depositions  in  question,  and  after 
considering  the  evidence  in  support  of,  and  in  opposition  to, 
the  motion  to  strike  the  depositions  from  the  record,  the 
motion  was  overruled  and  the  applicant  AV.  P.  Stuart  then 
and  there  in  open  hearing,  excepted  to  the  ruling  of  the 
Examiner. 

885  None  of  the  stockholders  or  officers  of  the  South¬ 
west  Broadcasting  Company  have  had  any  experi¬ 
ence  in  the  operation  of  a  radio  broadcast  station,  with  the 
exception  of  Air.  Stetson,  who  was  formerly  connected  with 
the  operation  of  a  radio  broadcast  station  in  San  Bernar¬ 
dino,  California,  in  the  early  days  of  radio.  He  was  part 
owner  of  the  station  and  participated  in  its  operation.  He 
will  give  ns  much  of  his  time  as  is  necessary  in  connection 
with  the  operation  of  the  proposed  station,  if  and  when  it 
is  established.  The  applicant  expects  to  have  seven  full 
time  employees,  consisting  of  a  station  manager,  chief  engi¬ 
neer  and  other  necessary  personnel.  It  is  expected  to  em¬ 
ploy  a  licensed  radio  engineer  who  now  resides  in  Prescott. 
This  man  has  had  considerable  experience  in  the  broadcast 
field  and  has  been  a  licensed  operator  since  1931.  Experi¬ 
enced  and  capable  men  will  be  employed  for  the  heads  of  all 
departments  to  insure  the  proper  and  efficient  operation 
of  the  proposed  station. 

The  proposed  transmitter  meets  the  requirments  of  the 
Engineering  Department,  and  the  antenna  proposed  con¬ 
forms  to  Commission  Pule  131.  The  proposed  transmitter 
site  meets  all  technical  requirements  of  the  Engineering 
Department  of  the  Commission. 

The  estimated  cost  of  the  proposed  station,  complete  and 
readv  to  go  on  the  air,  is  $7,500.  The  estimated  monthlv 
operating  expense  is  $1,115.  Predicated  on  a  survey  of  the 
potential  advertisers  fin  which  approximately  twenty-five 
were  contacted),  a  number  of  tentative  advertising  con¬ 
tacts  secured,  and  an  examination  of  the  records  of  a  radio 
broadcast  station  formerly  located  in  Prescott,  the  monthly 
income  is  estimated  at  $1,500. 

No  radio  broadcast  station  is  now  situated  in  Prescott. 
Station  KTAB  at  Phoenix,  Arizona,  operating  on  a  fre- 
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quency  of  620  kilocycles  with  1  KW  power,  unlimited  time, 
approximately  ninety  miles  distant,  renders  some  service 
to  this  area.  A  part  of  the  proposed  service  area  now 
receives  some  service  from  Station  KCRJ,  operating  on 
1210  kilocycles  with  power  of  100  watts,  specified  hours, 
situated  at  Jerome,  Arizona,  twenty-four  miles  distant.  In 
addition,  slight  service  is  received  from  distant  clear  chan¬ 
nel  stations  at  night  which  is  intermittent  and  unsatisfac¬ 
tory. 

Many  witnesses  testified  that  a  need  for  additional  radio 
broadcast  facilities  exists  in  Prescott  to  afford  a  primary 
service  to  the  area,  to  supply  programs  on  education,  re¬ 
ligion,  civic  and  other  matters  of  interest  and  benefit  to  the 
community  and  to  afford  an  additional  medium  for  mer¬ 
chants  to  advertise  their  wares.  A  survey  was  conducted  in 
which  many  business  and  professional  men,  members  of 
the  Chamber  of  Commerce,  churches,  educational  institu¬ 
tions,  and  civic  organizations  were  interviewed,  which 
shows  a  need  for  radio  service. 

The  population  of  Prescott,  Arizona,  is  5,517  (1930  Cen¬ 
sus),  and  the  population  of  Yavapai  County  in  which  Pres¬ 
cott  is  situated,  is  28,470.  The  estimated  population  of 
Prescott  and  the  immediate  suburbs,  is  placed  at  10,000 
within  a  radius  of  ten  miles,  and  this  population  is  increased 
materially  during  the  summer  months  because  of  the  visi¬ 
tors  to  the  area.  Prescott,  Arizona,  is  considered  a  health 
resort,  of  considerable  importance,  and  a  number  of 
hospitals  are  situated  in  the  vicinity,  including  a  large 
veterans  hospital.  The  hospitals  house  a  large  number  of 
patients  who  are  unable  to  attend  local  functions  or  to  se¬ 
cure  entertainment  in  any  manner  other  than  by 
886  radio. 

Prescott  is  in  the  heart  of  the  mining  district, 
which  includes  gold,  silver,  and  copper  mines.  Within  rea¬ 
sonably  close  proximity  to  the  city  a  great  deal  of  live  stock 
is  produced,  and  some  dry  farming  is  carried  on.  This  city 
is,  considered  the  trade  center  of  that  area  of  the  state  and 
covers  a  radius  of  approximately  fifty  miles,  Phoenix  being 
the  nearest  citv,  which  is  113  miles  distant  bv  road. 

|A  tentative  program  of  the  proposed  station  was  offered 
at  the  original  and  the  instant  hearing  and  received  in  evi¬ 
dence,  which  shows  that  a  reasonable  amount  of  time  will 
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be  devoted  to  news  flashes,  sports  reviews,  weather  reports, 
stock  market  reports,  household  chats,  talks  on  civic  better¬ 
ment,  children’s  hour,  etc.  A  thirty  minute  devotional  ser¬ 
vice  will  be  broadcast  each  morning,  and  a  reasonable 
amount  of  time  will  be  devoted  to  agricultural,  educational, 
religious  and  civic  programs.  An  amateur  hour  will  be  con¬ 
ducted  for  the  purpose  of  discovering  and  developing  addi¬ 
tional  talent  in  the  city  and  surrounding  area,  and  a  reason¬ 
able  percentage  of  time  will  be  devoted  to  the  presentation 
of  musical  programs. 

The  approximate  percentages  of  time  which  it  is  expected 
will  be  devoted  to  the  presentation  of  the  various  classes 
of  programs,  are  as  follows:  Religious  3%,  educational  6%, 
farm  news  6%,  news  6%,  civic  organizations  7%,  commer¬ 
cial  19%,  and  musical  56%.  It  is  expected  to  present  40% 
of  the  programs  by  means  of  recordings  and  transcriptions, 
00%  by  talent;  36%  of  the  programs  will  be  commercial, 
and  04%  sustaining.  Considering  all  the  evidence  on  this 
issue,  it  appeal's  that  the  proposed  programs  would  be  edu¬ 
cational,  informative,  and  entertaining. 

A  list  of  talent  which  seems  to  be  available  for  the  use 
of  the  proposed  station  was  offered  in  evidence,  among 
which  are  the  City  Band,  Hasavampa  Hotel  Orchestra,  the 
Green  Frog  Restaurant  Orchestra,  high  school  bands, 
orchestras  and  glee  club,  and  such  other  musical  organiza¬ 
tions.  In  addition  there  arc  individual  artists,  instrumen¬ 
talists,  vocalists  and  dramatic  talent  available  in  the  citv.  It 
appears  that  a  large  amount  of  talent  is  available  in  the 
community  for  the  presentation  of  radio  programs.  One 
of  the  reasons  assigned  for  the  unusual  amount  of  talent  is 
that  the  city  is  an  all  year  round  health  resort,  and  a  sum¬ 
mer  pleasure  resort.  Adequate  talent  seems  to  be  available 
to  supply  the  needs  of  the  proposed  station. 

The  operation  of  the  proposed  station  would  not  inter¬ 
fere  with  the  fair  and  efficient  service  of  anv  existing 
licensed  radio  broadcast  station,  and  there  are  no  applica¬ 
tion  pending  for  radio  facilities  which  involve  a  question 
of  interference,  with  the  exception  of  the  application  of 
W.  P.  Stuart,  Docket  No.  3906.  Since  both  of  these  appli¬ 
cants  request  authority  to  construct  a  station  to  operate  on 
the  same  frequency  in  the  same  city,  objectionable  and  do¬ 
st  ruetive  interference  would  be  expected  to  result  in  the 
event  both  applications  are  granted. 
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In  re:  W.  P.  Stuart — Docket  No.  3906. 

The  applicant  W.  P.  Stuart  is  the  owner  and  publisher  of 
the  Prescott  Evening  Courier,  the  only  daily  newspaper 
published  in  Northern  Arizona,  and  the  Prescott  Weekly 
Courier.  He  is  also  United  States  Collector  of  In- 
887  ternal  Revenue.  He  has  resided  in  Prescott  approxi¬ 
mately  seventeen  years  and  has  been  engaged  in  the 
pews  pa  per  publishing  business  for  many  years.  The  Pres¬ 
cott  Evening  Courier  has  a  total  circulation  of  approxi¬ 
mately  4,500,  of  which  4,000  is  within  Yavapai  County,  in 
which  Prescott  is  situated,  and  3,000  within  the  City  of 
Prescott.  The  circulation  of  the  Prescott  Weekly  Courier 
is  approximately  600.  The  applicant  devotes  approximately 
four  days  each  week  to  his  duties  as  Collector  of  Internal 
Revenue,  with  offices  at  Phoenix,  Arizona,  113  miles  distant. 
He  is  a  citizen  of  the  United  States. 

A  financial  statement  of  the  applicant  was  received  in 
evidence  which  shows  total  assets  of  $89,989.17,  among 
which  is  listed  cash  in  bank  $14,199.08,  stock  in  the  Pres¬ 
cott  Courier,  Inc.,  $61,290.09,  with  no  liabilities.  A  finan¬ 
cial  statement  of  the  Prescott  Courier,  Inc.,  all  of  the  stock 
of  which  is  owned  by  the  applicant,  with  the  exception  of 
three  qualifying  shares,  shows  total  assets  of  $84,274.72. 
One  of  the  items  listed  under  assets  is  cash  in  bank 
$6,572.23.  Its  liabilities  are  $22,955.63,  leaving  a  net  worth 
of  $61,292.09.  It  will  be  noted  that  the  stock  of  the  Pres¬ 
cott  Courier,  Inc.,  is  carried  on  the  personal  financial  state¬ 
ment  of  the  applicant  at  approximately  this  amount. 

Mr.  Stuart  has  not  segregated  from  his  other  funds  and 
deposited  in  a  separate  account  any  amount  of  money  for 
the  construction  and  operation  of  the  station,  but  at  all 
times  his  cash  on  hand  has  been  carried  in  his  personal 
account,  and  he  testified  that  he  did  not  consider  it  neces¬ 
sary  and  that  he  did  not  expect  to  segregate  any  funds  for 
the  construction  of  the  station  until  a  construction  permit 
had  been  granted. 

The  financial  statement  of  Della  Tovera  Stuart,  wife  of 
the  applicant,  was  received  in  evidence,  which  shows  total 
net  assets  of  $731,630.  including  Industrial  and  United 
States  Government  bonds  $75,000.  The  applicant  testified 
that  in  the  event  his  application  is  granted  and  he  needs  ad- 
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ditional  cash  to  construct  and  operate  the  proposed  station, 
he  has  permission  of  his  wife  to  draw  on  her  account.  Con¬ 
sidering  all  of  the  evidence  on  finances,  it  appears  that  the 
applicant  is  amply  financed  to  construct  and  operate  the 
proposed  station. 

When  the  applicant  is  in  the  city  of  Prescott,  he  will  act 
as  the  general  manager  of  the  station,  but  in  his  absence 
Mr.  Walden,  who  is  the  general  manager  and  editor 
of  the  Prescott  Evening  Courier,  will  act  as  manager 
of  the  station,  and  all  advertising  accounts  will  be  handled 
through  the  Evening  Courier.  Neither  one  of  these  gentle¬ 
men  has  had  any  experience  in  the  operation  of  radio  broad¬ 
cast  stations,  but  the  applicant  will,  in  the  event  this  appli¬ 
cation  is  granted,  employ  experienced  and  qualified  person¬ 
nel  for  all  departments  to  insure  the  proper  and  efficient 
operation  of  the  proposed  station,  which  will  be  separate 
from  the  personnel  of  the  Evening  Courier,  but  since  the 
general  management  of  the  proposed  radio  station  and  the 
Evening  Courier  will  be  the  same,  it  appears  that  the  radio 
station  would  be  operated  as  an  adjunct  of  the  newspapers 
owned  and  published  by  the  applicant.  Mr.  Stuart  testified 
that  if  this  application  is  granted  he  will  probably  make  ap¬ 
plication  to  the  Commission  to  transfer  the  license  to  the 
Prescott  Courier,  Inc. 

The  transmitter  proposed  complies  with  the  requirements 
of  the  Engineering  Department  of  the  Commission.  The 
transmitter  site  and  antenna  is  to  be  selected  subject  to 
the  approval  of  the  Engineering  Department,  and  an  op¬ 
tion  has  been  secured  on  a  tentative  site. 

SSS  The  estimated  cost  of  the  proposed  station  is  ap¬ 
proximately  $13,000,  including  an  item  of  $4,000  for 
transmitter  and  studio  building,  which  would  leave  approxi¬ 
mately  $9,000  as  the  estimated  cost  of  the  station  ready  to 
go  on  the  air. 

An  exhibit  was  received  in  evidence  which  shows  the  esti¬ 
mated  monthly  operating  expense  as  $1,175,  and  the  esti¬ 
mated  income  of  the  station  at  $1,550.  This  last  estimate  is 
predicated  on  signed  tentative  advertising  contracts  which 
have  been  secured  from  the  business  institutions  situated 
in  Prescott. 

The  radio  service  available  in  the  area  proposed  to  be 
served,  the  population,  and  the  industries  situated  in  the 
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city  of  Prescott,  are  shown  under  the  Statement  of  Facts 
in  Pocket  No.  3797  above. 

Many  witnesses  testified  by  deposition  on  the  question  of 
need  for  additional  radio  service  in  Prescott,  and  immediate 
vicinity.  This  evidence  indicates  that  a  need  exists  to  sup¬ 
ply  radio  service  generally,  particularly  to  the  inmates  of 
the  hospitals  who  are  unable  to  attend  any  public  functions 
and  to  supply  the  need  for  radio  advertising  to  the  mer¬ 
chants. 

The  applicant  offered  in  evidence  a  tentative  program 
schedule  to  be  broadcast  by  the  proposed  station,  an  exami¬ 
nation  of  which  discloses  that  news  will  be  broadcast  at 
reasonable  intervals  throughout  the  broadcast  day,  that  the 
stations  will  broadcast  market  reports,  household  hints, 
children’s  programs,  educational  programs,  religious  pro¬ 
grams,  popular  and  classical  music,  and  other  matters  that 
might  be  of  interest  to  the  community.  The  approximate 
percentages  of  time  to  be  devoted  to  the  various  classes  of 
programs  are  as  follows:  religious  7%,  educational  20%, 
civic  10%,  entertainment  63%.  It  is  proposed  to  devote 
35%  of  the  broadcast  day  to  commercial  programs  and  65% 
to  sustaining  programs.  Considering  all  of  the  evidence  on 
this  issue  it  appears  that  the  proposed  programs  would  be 
educational,  informative  and  entertaining. 

The  evidence  on  available  talent  shown  elsewhere  in  this 
report  indicates  that  there  is  ample  talent  available  to  sup¬ 
ply  the  needs  of  a  local  broadcast  station. 

The  operation  of  the  proposed  station  would  not  inter¬ 
fere  with  the  fair  and  efficient  service  of  any  existing  li¬ 
censed  radio  broadcast  station,  and  there  are  no  applica¬ 
tions  pending  for  radio  facilities  which  involve  questions 
of  interference,  with  the  exception  of  the  application  of  the 
Southwest  Broadcasting  Company,  Docket  No.  3797.  Since 
each  of  these  applicants  request  authority  to  construct  and 
operate  a  station  on  the  same  frequency  in  the  same  city, 
objectionable  and  destructive  interference  would  be  ex¬ 
pected  to  result  in  the  event  both  applications  are  granted. 

Conclusions 

In  re :  The  Three  Special  Issues  Set  Out  Above. 

The  applicant,  W.  P.  Stuart,  has  failed  to  discharge  the 
burden  of  proof  resting  upon  him  to  establish  the  affirma- 
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tive  of  these  three  issues.  On  the  contrary,  by  the  prepon¬ 
derance  of  the  of  the  evidence  it  is  shown  that : 

889  1.  The  applicant,  Southwest  Broadcasting  Com¬ 

pany  is  amply  financed;  in  fact,  the  applicant  W.  P. 
Stuart,  admits  that  it  is  amply  financed,  to  construct  and 
operate  the  proposed  station. 

2.  The  Southwest  Broadcasting  Company  acted  in  good 
faith  at  all  times  in  connection  with  the  prosecution  of  its 
application  for  construction  permit  involved  in  this  hear¬ 
ing. 

3.  The  applicant,  W.  P.  Stuart,  was  not  denied  the  right 
to  cross  examine  the  witnesses  whose  depositions  were 
taken  by  the  Southwest  Broadcasting  Company,  and  even 
if  he  had  been  denied  such  right,  he  would  suffer  no  injury, 
as  the  evidence  in  such  deposition  is  beneficial,  rather  than 
detrimental,  to  him  as  well  as  to  the  applicant,  Southwest 
Broadcasting  Company. 

In  re :  Issues  set  out  in  Bills  of  Particulars. 

1.  Bach  applicant  is  legally,  technically,  financially,  and 
otherwise  qualified  to  construct  and  operate  the  proposed 
station. 

2.  The  evidence  shows  a  need  for  additional  radio  ser¬ 
vice  in  the  area  proposed  to  be  served  and  that  adequate 
talent  to  supply  suitable  programs  is  available. 

3.  The  granting  of  either  application  would  preclude  the 
granting  of  the  other  application  because  of  objectionable 
and  destructive  interference. 

4.  The  equipment,  including  the  transmitter,  the  site  at 
which  it  is  to  be  located,  and  the  antenna  proposed  by  the 
Southwest  Broadcasting  Company,  comply  with  the  speci¬ 
fications  and  requirements  of  the  Engineering  Department 
of  the  Commission. 

5.  The  transmitter  equipment  proposed  by  W.  P.  Stuart 
complies  with  the  specification  and  requirements  of  the  En¬ 
gineering  Department.  The  transmitter  site  and  the  an¬ 
tenna  are  to  be  selected,  and  must,  of  course,  in  the  event 
the  application  is  granted,  be  approved  by  the  Engineering 
Department  of  the  Commission. 

fi.  A  need  for  two  radio  broadcast  stations  at  Prescott, 
Arizona,  does  not  exist.  The  applicant,  Southwest  Broad¬ 
casting  Company,  seems  the  better  qualified  of  the  two  ap- 
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plicants  here  under  consideration  to  construct  and  operate 
a  radio  broadcast  station  at  Prescott,  Arizona,  for  the  fol¬ 
lowing:  reasons: 

The  applicant  is  a  corporation  composed  of  business  men 
who  reside  in  Prescott ; 

They  have  no  interest  in  any  other  radio  broadcast  sta¬ 
tion  or  any  newspaper; 

The  applicant  proposes  to  use  power  of  250  watts  day¬ 
time,  as  compared  with  a  power  of  100  watts  daytime  pro¬ 
posed  by  the  applicant,  W.  P.  Stuart,  and  consequently  the 
station  proposed  by  the  Southwest  Broadcasting  Company 
would  have  a  greater  coverage  and  serve  a  greater  popu¬ 
lation  than  would  the  station  proposed  by  the  applicant,  W. 
P.  Stuart; 

890  7.  The  applicant  W.  P.  Stuart  is  the  owner  of  the 

only  daily  newspaper  in  Northern  Arizona,  and  also 
publishes  a  weekly  newspaper;  he  devotes  approximately 
four  days  each  week  to  his  duties  as  United  States  Collector 
of  Internal  Revenue  at  his  office  in  Phoenix;  if  his  applica¬ 
tion  is  granted  the  station  will  be  operated  as  an  adjunct  to 
his  newspaper  business,  which  will  give  him  a  vertual 
monopoly  on  the  dessimination  of  news  in  the  area;  and 
would  virtually  eliminate  competition  in  advertising  rates 
between  the  newspapers  and  proposed  radio  broadcast  sta¬ 
tion,  which  is  not  considered  in  the  public  interest. 

8.  It  is  shown  above  that  the  station  proposed  by  the 
Southwest  Broadcasting  Company  will  render  a  greater 
service  to  the  area  than  the  station  proposed  by  the  appli¬ 
cant  W.  P.  Stuart. 

Recom  m  cud  at  ion 

It  is  accordingly  recommended: 

1.  That  the  application  of  the  Southwest  Broadcasting 
Company  for  a  construction  permit  be  granted;  and 

2.  That  the  application  of  W.  P.  Stuart  for  a  construction 
permit  be  denied. 

P.  W.  SEWARD, 

Examiner. 

Submitted:  September  30,  1937. 

Released  Oct  20  1937  Exceptions  due  Nov.  9  1937 
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This  report  is  not  final  but  is  subject  to  approval,  modi¬ 
fication  or  rejection  by  the  Commission. 

The  parties  to  the  proceedings  have  fifteen  days,  with  the 
exception  of  those  in  the  areas  formerly  composing  the 
Fifth  Zone  who  have  twenty  days,  in  wThich  to  file  objections 
or  exceptions,  if  any,  to  the  report. 

891  Original 

Endorsed:  Federal  Communications  Commission  Nov 
9  1937  Office  of  Secretary 

Endorsed:  Received  Nov  9  1937  Docket  Section 

Federal  Communications  Commission 
Washington,  D.  C. 

Docket  No.  3797 

In  re  Applications  of: 

Southwest  Broadcasting  Company 
Prescott,  Arizona 
Requested  Assignment 
Frequency  1500  kc. 

Power  100  w’  250  w  L-S 
Hours  of  operation  Unlimited 

Docket  No.  3906 

W.  P.  Stuart 
Prescott,  Arizona 
Requested  Assignment 
Frequency  1500  kc. 

Power  100  w 

Hours  of  Operation  Unlimited 

Exceptions  to  Examiner’ s  Report  No.  1-510  and  Request 

for  Oral  Argument 

To  the  Honorable  Federal  Communications  Commission : 

Comes  your  Applicant,  W.  P.  Stuart,  acting  by  and 
through  his  attorney,  Frank  Stollenwerck,  and  respect¬ 
fully  excepts  to  the  Preliminary  Statement,  the  Statement 
of  Facts,  the  Conclusions  and  the  Recommendation  of  the 
Examiner,  and  for  reasons  therefor  sets  forth: 

The  Preliminary  Statement  of  the  Examiner  beginning 
on  page  2  of  the  Report  is  seriously  incomplete  in  that  it 
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omits  the  setting  forth  of  the  fundamental  basis  for  these 
Exceptions;  this  basis  being  that  the  Examiner  (as  shown  in 
his  earlier  Report,  Examiner’s  Report  1-245)  found  the 
Applicant,  W.  P.  Stuart,  to  be  legally,  technically,  finan¬ 
cially  and  otherwise  qualified  to  construct  and  operate  the 
proposed  station.  The  failure  of  the  Examiner  to  set  forth 
this  original  finding  of  fact  thus  deprives  your  Applicant 
W.  P.  Stuart  of  a  proper  recognition  that  W.  P.  Stuart  had 
been  himself  found  qualified  to  construct  and  operate  the 
station  with  no  question  of  unfairness  having  been  raised, 
expressly  or  impliedly,  as  to  the  method  of  his  so  qualify¬ 


ing. 

892  The  Preliminary  Statement  is  inadequate  in  that 
it  omits  the  fundamental  basis  of  the  “various  peti¬ 
tions”  which  the  Examiner  states  were  filed  by  the  ap¬ 
plicant,  W.  P.  Stuart.  (See  paragraph  2  of  Preliminary 
Statement  on  page  2  of  Examiner’s  Report  No.  1-510) 

This  fundamental  basis  of  the  “various  Petitions”  is  that 


the  distinction  made  bv  the  Examiner  in  arbitrarily  con- 
eluding  that,  of  two  so-called  qualified  applicants,  the  one 
seems  better  qualified  than  the  other,  involves  an  exercise 
of  discretion  which  can  be  justly  exercised  only  as  between 
two  applicants  where  all  considerations  of  fairness  are 
equal,  or  in  popular  phraseology  “Everything  being 
equal.”  The  failure  of  the  Examiner  to  reflect  this  prin¬ 
ciple  as  the  ground  work  of  the  Stuart  petitions  referred  to 
in  paragraph  2  on  page  2  results  in  the  surface  objectives 
of  the  Petitions’  being  set  forth  to  the  exclusion  of  the  basic 
objection  that  the  Southwest  Broadcasting  Company’s 
method  of  presenting  evidence  of  its  financial  responsibility 
clearly  demonstrated  a  departure  from  the  accepted  stan¬ 
dard  of  fair  play  and  of  good  faith. 

The  recognition  of  a  divisibility  of  good  faith,  as  implied 
by  the  Examiner,  into  “entire  good  faith”, — to  use  his 
icords — and  a  lesser  measure  of  good  faith  does  not  accord 
with  the  known  fact  that  good  faith  is  absolute,  not  rela¬ 
tive.  The  method  of  financing  for  the  hearing  day  purposes 
adopted  by  the  Southwest  Broadcasting  Company,  as  dis- 
clpsed  by  the  evidence,  or  lack  of  evidence,  at  both  hearings 
is  the  texture  of  the  Stuart  petitions  that  the  Southwest 
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responsibility  at  the  time  originally  alloted  it  for  that  pur¬ 
pose,  nor  did  it  later  show  it  had  done  so. 

The  Preliminary  Statement  is  open  to  serious  objection 
in  that  it  clearly  implies  that  the  burden  of  proof  on  Mr. 
Stuart  was  to  show  that  Southwest  Broadcasting  Company 
was  not  financially  qualified,  whereas  the  question  at  issue 
was  that  the  Southwest  Company  had  not  so  established  its 
own  qualifications  under  the  absolute  standard  of  good  faith 
with  the  Commission  which  permits  no  qualifying  measure 
of  partial  or  semi-good  faith. 

893  Exception  is  taken  to  the  accuracy  of  the  statement 
as  to  “the  issues  raised  by  the  petitions  of  the  Ap¬ 
plicant  W.  P.  Stuart,”  as  set  forth  at  the  bottom  of  page  2 
because  more  accurate  statements  of  issues  numbered  1  and 
U  would  be : 

1.  To  determine  that  the  Southwest  Broadcasting  Com¬ 
pany  had  itself  properly  established  its  financial  qualifica¬ 
tions  and  the  financial  qualifications  of  the  various  stock¬ 
holders  of  said  Company  upon  which  a  recommendation  of 
a  grant  could  be  based. 

2.  To  determine  if  the  Southwest  Broadcasting  Company 
obtained  the  recommendation  that  its  application  be  granted 
by  good  faith  methods  as  shown  by  the  testimony  of  said 
Company  at  the  original  hearing,  in  the  light  of  facts  to 
be  developed  at  the  further  hearing. 

Exception  is  accordingly  taken  to  the  statement  of  the 

Examiner  at  the  top  of  page  3  that  the  burden  of  proof 

rested  on  the  Applicant  W.  P.  Stuart  to  determine  the 

issues  No.  1  and  No.  2  as  thev  are  stated  bv  the  Examiner. 

•  • 

Exception  is  taken  to  the  omission  by  the  Examiner  to 
set  forth  (beginning  on  page  5  of  his  Report  in  his  recital 
of  the  facts  “concerning  the  finances  of  the  Southwest 
Broadcasting  Company  as  of  the  date  of  the  original  hear¬ 
ing”)  two  further  facts:  FIRST,  that  said  Company  had 
introduced  and  there  had  been  received  in  evidence  a  Finan¬ 
cial  Statement  as  of  the  date  of  the  original  hearing  as  Ex¬ 
hibit  No.  2  of  said  Southwest  Broadcasting  Company  (See 
Transcript  of  Hearing  of  June  5  1936,  page  10) ;  said 
Financial  Statement  reading  thus 
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“Financial  Statement 
of  the  Southwest  Broadcasting  Company 

June  5,  1936 

Assets 

Cash  in  Bank 
Stock  subscription 


$10,000.00 

2,000.00 


TOTAL 

Liabilities 


$12,000.00 


Capital  Stock  Issued  12, 000.00” 

NOTE:  The  totai  liabilities  here  stated  are  “Cap¬ 
ital  Stock  Issued  $12,000.00” 

894  SECOND:  The  fact  that  the  $10,000.00  actually 
deposited  in  the  bank  to  the  credit  of  Southwest 
Broadcasting  Company,  as  established  at  the  further  hear¬ 
ing  and  so  admitted  by  the  Examiner,  was  borrowed  money 
and  hence  a  liability  of  Southwest  Broadcasting  Company 
and  should  have  been  so  shown  by  the  Financial  Statement 
above  set  forth.  This  liability  of  said  Company  constituted 
an  offset  to  the  Cash  item  in  the  bank  and,  to  accord  with 
the  actual  facts,  should  have  been  added  as  a  liability,  but 
was  absolutely  omitted  from  the  liabilities  listed  in  said 
Company’s  sworn  financial  statement. 

NOTE:  The  actual  undisputed  explanation  of  this  situ¬ 
ation  showing  the  $10,000.00  was  borrowed  from  a  Dr. 
Frank  \T.  Boville  and  was  his  money  and  was  paid  back  to 
him  four  days  after  it  served  its  purpose  of  helping  “make 
a  showing  before  the  Radio  Commission”  is  set  forth  in  this 
extract  from  the  Transcript  of  the  Prescott  hearing,  read¬ 
ing: 


.(Transcript  of  Prescott  hearing  of  July  27,  1937  begin¬ 
ning  on  page  181  and  continuing  on  to  and  including  a  part 
of  page  183) 

“Mr.  'VVestervelt  and  I  were  very  friendly.  He  came  over 
to  see  me  practically  every  day  in  the  world.  We  had  been 
friends  for  a  good  manv  years.  He  handled  my  business 
aiid  I  had  let  him  have  money  before,  lots  of  times  for  my 
investments,  and  so  forth,  so  when  Mr.  Lawrence  brought 
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a  telegram  up  from  Mr.  Westervelt,  stating  it  would  be  a 
good  thing,  or  help  make  a  showing  before  the  Radio  Com¬ 
mission  if  there  was  $10,000.00  deposited  in  the  bank  I  said 
I  would  do  it  for  “Westie”.  I  went  over  to  the  bank,  bor¬ 
rowed  $10,000.00  and  gave  it  to  Mr.  Lawrence,  which  I  think 
was  deposited  to  the  Southwest  Broadcasting  Company. 

Q.  Now,  when  the  money  was  loaned  and  given  to  Mr. 
Lawrence  on  behalf  of  Mr.  Westervelt  to  be  placed  in  the 
bank,  was  there  any  agreement  as  to  when  it  was  to  be  re¬ 
funded  ?  A.  No,  sir,  because  I  was  giving  this  to  Mr.  West¬ 
ervelt. 

Q.  When  was  the  money  refunded?  A.  I  looked  it  up 
this  morning,  and  I  found  my  note.  I  think  I  borrowed  the 
money  on  June  3d  and  paid  it  back  June  9th. 

895  Q.  You  are  positive  it  was  paid  back  June  9th? 
A.  Yes,  sir. 

Q.  And  that  was  the  deposit  which  was  placed  in  the  bank 
June  3d  and  withdrawn  June  9th?  A.  Sir? 

Q.  That  was  the  deposit  which  was  placed  in  the  bank  on 
June  3rd,  $10,000.00,  and  withdrawn  on  June  9th?  A.  It 
was.  ’  ’ 

Exception  is  taken  to  the  conduct  of  the  Examiner  as  an 
administrative  officer  of  the  Government  in  assuming  an 
obstructive,  legalistic  attitude,  in  that  he  refused  to  permit 
your  Applicant,  W.  P.  Stuart,  the  opportunity  of  clarifying 
the  testimony  regarding  the  contents  of  a  telegram  which 
had  become  important  subject  matter  and  an  issue  in  the 
quest  for  the  exact  truth,  that  is,  the  telegram  admittedly 
sent  by  the  attorney  of  Southwest  Broadcasting  Company 
to  C.  E.  Lawrence  in  which  said  attorney  directed  in  sub¬ 
stance  that  a  deposit  should  be  placed  in  some  bank,  and 
which  your  Applicant  believes  would  have  revealed  that  it 
was  directed  that  the  proposed  deposit  need  be  made  for 
only  a  brief  period.  Reference  is  made  to  the  Transcript 
of  the  Prescott  hearing  beginning  on  page  214  thereof : 

“Counsel  for  W.  P.  Stuart  #  *  *  I  would  like  to  intro¬ 
duce  the  original  telegram,  or  a  certified  copy  of  the  same 
which  we  can  obtain  from  Washington — 

The  Examiner  (Interrupting)  What  telegram? 

Mr.  Stollenwerck :  The  telegram  which  has  been  dis¬ 
cussed  in  relation  to  Mr.  Westervelt. 
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The  Examiner:  Of  course  that  telegram  is  inadmissible. 
It  will  be  ruled  out.  I  am  not  going  to  let  the  bars  down 
and  let  in  such  matters  *  *  * 

NOTE:  The  principal  issue  upon  which  the  Petition  for 
Rehearing  and  Review  was  based  was  that  Petitioner 
sought  the  opportunity  of  a  full  disclosure  of  the  actual 
facts  about  the  $10,000.00  deposit,  and  the  Examiner 
896  did  not  aid  in  permitting  your  Applicant  to  reveal 
the  actual  facts,  but  on  the  contrary  closed  the  door 
to  a  disclosure  of  a  vitally  important  source  of  information. 
Had  the  Examiner  as  an  administrative  officer  aided  in  this 
disclosure,  and  which  was  clearly  within  his  authority,  the 
purpose  of  the  Prescott  hearing  would  have  come  much 
closer  to  realization,  said  purpose  being  to  reveal  the  whole 
truth  about  a  transaction  under  a  cloud  as  to  its  regularity 
and  good  faith. 

Exception  is  taken  to  the  omission  by  the  Examiner  of 
any  reference  to  the  choatie  condition  of  the  stock  book  of 
the  Southwest  Broadcasting  Company  as  shown  on  pages 
146  and  147  of  the  Transcript  wherein  it  is  clearly  set  forth 
(together  with  the  testimony  of  Dr.  Bovillc,  Transcript 
page  181)  that  money  was  borrowed  and  placed  in  the 
bank  to  represent  the  $10,000.00,  and  that  the  stockholders 
had  not  paid  their  subscriptions  of  $2,000.00  (meaning  five 
pf  them),  the  stock  had  not  been  delivered,  and  the  notes , 
not  the  cash  were  the  assets  of  the  Corporation.  See  testi¬ 
mony  of  C.  D.  Rhodes  Transcript  page  103.  “I  know  each 
of  us  gave  a  note  to  Mr.  Westervelt  that  he  went  back  East 
with  at  that  time.” 

Exception  is  taken  to  the  attitude  of  the  Examiner  in 
seemingly  justifying  a  representation  of  the  Witness  West¬ 
ervelt  that  the  initial  deposit  would  not  be  withdrawn  until 
the  final  determination  of  the  application  (which  was  ac¬ 
tually  withdrawn  within  four  days)  on  the  ground  that 
Witness  spoke  “without  authority  of  the  Board  of  Direc¬ 
tors”  BECAUSE  Witness  Westervelt  was  Secretary  of 
and  Attorney  for  the  Southwest  Broadcasting  Company 
and  his  sworn  statements  were  the  basis  for  the  Exam¬ 
iner’s  finding  said  Company  to  be  financially  qualified.  It 
would  not  be  acting  in  “entire  good  faith”  to  the  Witness 
to  require  specific  authority  for  one  phase  of  his  testimony 
and  not  on  all  phases.  Neither  could  that  Company  con- 
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sistcntly  accept  the  benefit  of  his  utterances  as  spokesman 
without  assuming  any  corresponding  burden. 

Exception  is  taken  to  the  statement  by  the  Examiner  on 
page  5  of  his  report  that  the  evidence  shows  that  the  with¬ 
drawals  from  the  bank,  as  shown  by  the  schedule  therein 
stated  above,  were  made  because  the  stockholders, 
897  officers  and  directors  did  not  deem  it  necessary  to 
keep  that  much  money  in  the  bank  etc.  in  the  face 
of  the  evidence  which  established  the  fact  that  the  first 
withdrawal  was  to  deliver  to  Dr.  Boville  his  money  which 
he  had  allowed  to  be  placed  in  the  bank  as  the  initial  de¬ 
posit  under  conditions  above  set  forth. 

Exception  is  taken  to  the  importance  the  Examiner  at¬ 
taches  on  page  5  of  his  Report  to  the  right  of  the  Corpora¬ 
tion  officials  to  withdraw  their  funds  at  will,  there  being  no 
issue  raised  that  such  right  did  not  exist  when  the  money 
had  been  established  as  theirs.  However  this  does  not  jus¬ 
tify  the  initial  deposit  manipulation. 

Exception  is  taken  to  the  omission  of  the  Examiner  to 
set  forth  the  fact  that  Albert  Stetson  testified  he  resided 
in  Phoenix,  that  he  together  with  his  brothers  own  and 
operate  the  Studio  Theatre  in  Phoenix  and  that  he  “would 
expect  to  visit  Prescott  and  spend  as  much  time  as  would 
be  necessary,”  but  says  nothing  of  his  intention  to  reside 
in  Prescott,  nor  any  statement  to  the  effect  that  he  is  now 
temporarily  residing  in  Phoenix  as  stated  by  the  Examiner 
on  page  3  paragraph  2  under  his  Statement  of  Facts  (See 
testimony  of  Albert  Stetson,  Transcript  page  47) 

Exception  is  taken  to  the  failure  of  the  Examiner  to  be 
governed  by  the  fact  that  the  granting  of  the  Petition  of 
W.  P.  Stuart  for  a  rehearing  and  review  was  for  the  pri¬ 
mary  purpose  of  establishing  whether  there  had  been  or 
had  not  been  fraud  practiced  on  the  Examiner  at  the  first 
hearing,  and  not  primarily  to  accord  to  Southwest  Broad¬ 
casting  Company  the  privilege  of  later  establishing  the 
financial  standing  of  that  Company  by  allowing  the  indi¬ 
vidual  stockholders  to  submit  financial  statements  which 
they  had  failed  to  submit  at  the  first  hearing  and  which  had 
been  omitted  from  their  depositions. 

The  Commission  did  not  grant  the  Stuart  Petition  for 
the  purpose  of  enabling  Southwest  Broadcasting  Co.  to 
make  a  better  showing  than  it  did  at  first,  but  to  see  if  they 
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had  obtained  their  grant  by  fair  and  square  means. 
81)8  The  detailed  stock  transactions  and  listing  of  indi¬ 
vidual  financial  statements  on  pages  3  and  4  may 
show  ability  on  July  27,  1937  to  construct  and  operate  the 
station,  but  they  do  not  establish  the  fact  that  on  June  5, 
1936  they  were  qualified  when  they  were  represented  to  be 
by  representations  not  then  true. 

Exception  is  taken  to  the  acceptance  by  the  Examiner  of 
the  statement  of  the  Notary  who  had  signed  conflicting  affi¬ 
davits  as  true  that  Albert  M.  Crawford  had  received  oral 
notice  of  the  taking  of  the  Southwest’s  depositions,  where¬ 
as  the  affidavit  of  said  Crawford  was  admitted  into  evi¬ 
dence  and  said  affidavit  states  that  “he  was  unaware  that 
depositions  were  taken  at  any  time.”  Examiner’s  Report, 
Page  6  Paragraph  6. 

Exception  is  taken  to  the  implication  by  the  Examiner 
on  page  9  that  because  Mr.  Stuart  had  not  segregated  his 
money  and  deposited  it  in  a  separate  account,  the  South¬ 
west  Broadcasting  Co.  need  not  have  done  so ;  whereas  the 
more  striking  contrast  was  not  brought  out  as  a  balancing 
of  equities  as  between  the  applicants,  that  because  South¬ 
west  Broadcasting  Company  had  listed  the  money  of  Dr. 
Boville  as  its  own  assets  when  in  fact  it  belonged  to  Dr. 
Bpville,  everything  was  not  equal  and  Mr.  Stuart  by  not 
luiving  done  likewise  “seems  the  better  qualified.” 

What  Mr.  Stuart  aetuallv  said  is:  “All  mv  monev  is  ear- 
marked  and  set  aside  for  when  it  is  needed.  I  intend  to 
leave  it  in  my  personal  account,  but  if  it  is  necessary  I  can 
put  it  in  a  separate  account.”  Transcript  page  270) 

Exception  is  taken  to  the  Examiner’s  statement  on  page 
9,  that  the  radio  station  will  be  operated  as  “an  adjunct  of 
the  newspapers  owned  and  published  by  the  applicant.” 

The  i Jan  as  stated  by  Mr.  Stuart  is  this:  “The  Courier 
would  take  care  of  the  business  end  of  the  collections  for 
the  radio  station.  Outside  of  that  with  the  possible  excep¬ 
tion  of  a  local  radio  station  manager  not  being  able  to  con¬ 
tact  me  on  something  he  was  not  sure  about  to  see  Mr. 
Wplden,  the  radio  station  would  be  absolutely  indepen¬ 
dent.” 

S99  Exception  is  taken  to  the  Conclusions  of  the  Ex¬ 
aminer:  That  W.  P.  Stuart  has  failed  to  discharge 
the  burden  of  proof  resting  on  him  as  stated,  because  the 
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burden  he  assumed  as  to  (1)  and  (2)  have  been  restated 
above  as  responsive  to  the  Petition  upon  which  the  further 
hearing  was  granted,  and  was  not  assumed  as  stated  by 
the  Examiner. 

That  whether  or  no  Southwest  Broadcasting  Company  is 
now  amply  financed  said  Company  has  not  established  good 
faith  in  its  representations  as  made  at  the  June  5,  1936 
hearing  when  its  qualifications  were  being  considered. 
Bona  fidcs  now  should  not  be  built  upon  the  mala  fides  then. 
That  the  Southwest  Broadcasting  Company  acted  in  good 
faith  at  all  times  is  an  astounding  conclusion  not  based 
upon  the  evidence  establishing  the  claiming  of  another 
man’s  money  to  be  ones  own. 

That  W.  P.  Stuart  if  denied  the  rght  of  cross  examina¬ 
tion  would  suffer  no  injury,  for  such  a  conclusion  is  specu¬ 
lative,  as  no  one  knows  what  a  difference  might  have  re¬ 
sulted  in  the  text  of  the  depositions,  nor  what  additional 
subject  matter  might  have  been  included  therein. 

Exception  is  taken  to  the  conclusion  that  the  grant  of  the 
application  to  IV.  P.  Stuart  will  give  him  a  virtual  monop¬ 
oly  and  eliminate  competition  in  advertising  rates,  whereas 
the  Examiner  omits  to  mention  that  the  business  men  of 
the  Southwest  Broadcasting  Company  are  in  some  impor¬ 
tant  competitive  lines  of  business  with  Prescott  merchants 
and  the  control  of  broadcasting  advertising  channels  for 
their  own  enterprises  can  work  a  decided  hardship  on  their 
competitors.  The  “virtual  monopoly’’  of  the  Courier  on 
the  dissemination  of  news  is  subject  to  these  important 
limitations : 

Stations  KTAR  and  KOY  of  Phoenix  are  at  all  times 
audible  in  Prescott.  The  Phoenix  Republic  circulates  in 
Prescott  in  the  morning,  fully  as  voluminous  as  the  Eve¬ 
ning  Courier.  The  Newspaper  Directory  of  N.  W.  Ayer 
Co.  has  a  sworn  statement  that  a  weekly  paper  in  Prescott, 
the  Independent,  has  a  give-away  sheet  which  it  claims  has 
3,000  circulation.  Furthermore,  the  Associated  Press  mem¬ 
bership  and  the  United  Press  Association  membership  are 
available  to  any  person  who  desires  to  start  a  morn- 
900  ing  newspaper  in  Prescott,  and  the  United  Press 
and  the  International  News  Service  are  available  to 
anyone  desiring  to  start  an  evening  paper  in  Prescott. 
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Exception  is  taken  to  the  omission  of  the  Examiner  that 
the  greater  power  requested  by  the  Southwest  Company  is 
limited  to  day  time  only.  W.  P.  Stuart  is  prepared  to  re¬ 
quest  increased  power  should  business  so  justify, 
i  Oral  argument  is  requested  on  these  Exceptions . 

Respectfully  submitted 
W.  P.  STUART 

Bv  FRANK  STOLLENWERCK 
II is  Attorney 

Verification  and  Affidavit  of  Service 

City  of  Washington 

District  of  Columbia  ss: 

Personally  appeared  before  me,  a  Notary  Public,  Frank 
Stollenwerck,  who  stated  on  oath  that  he  is  attorney  for 
AY.  P.  Stuart  and  that  the  facts  stated  in  the  foregoing  Ex¬ 
ceptions  are  true  of  his  own  knowledge,  except  as  to  such 
statements  as  are  therein  stated  on  information  and  belief, 
and  as  to  such  statements  he  believes  them  to  be  true. 

Affiant  further  states  that  he  has  served  by  registered 
mail  (postage  prepaid)  a  true  copy  hereof  to  the  South¬ 
west  Broadcasting  Company,  the  only  party  to  the  hearing 
hereon. 

FRANK  STOLLENWERCK 
Affiant 

Sworn  to  and  subscribed  before  me  this  9th  dav  of  No- 
vember  1937 

CATHARINE  S.  WILTON 
(Seal)  Notary  Public  (D.  C.) 

My  commission  expires  May  31, 1938 

901  COPY  (x) 

Minutes  of  the 

Federal  Communications  Commission 

Approved,  Copy 
December  23,  1937. 

The  Commission  (by  Case,  Commissioner,  under  author¬ 
ity  of  Order  No.  28)  took  the  following  actions  on  the  dates 
shown  below : 
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INTERLOCUTORY  MATTERS— 

Date  of 

Nature  of  Action  Action 

*  *  # 

Granted  request  for  oral  argument  in  re  Ex-  12-18-37 
aminer’s  Report,  No.  1-510  on  the  applications 
of  Southwest  Broadcasting  Company,  Prescott, 

Arizona,  and  AY.  P.  Stuart,  Prescott  Arizona, 
for  construction  permits,  Dockets  Nos.  3797  and 
3906,  respectively,  and  directed  that  said  oral 
argument  be  held  on  February  17,  1938. 

*  #  # 

T.  J.  SLOWIE, 

Secretary. 

908  COPY 

Minutes  of  the 

Federal  Communications  Commission 

Approved  Copy 

Minute  #274-38 
June  22,  1938 
2 :30  P.  M. 

Present:  Commissioners  McNinch,  Chairman;  Craven, 
Payne,  Sykes,  Brown,  Walker  and  Case. 

m  *  * 

BROADCAST  MATTERS 

Hearing  Docket 

#  *  * 

In  the  following  case: 

Docket  Exam.  Call 

No.  File  No.  Report  Applicant  Letters  Nature  of  Application 

3797  B5-P-8G5  1-510  Southwest  Broad-  NEW  Construction  permit  to 

casting  Company,  erect  a  new  station  to 

Prescott,  Arizona  operate  on  1500  kc; 

100  watts  night,  250 
watts  day,  unlimited 
time. 

the  Commission,  upon  consideration  of  the  entire  record, 
found  that  public  interest,  convenience  and  necessity  would 
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be  served  by  a  grant  of  the  above  application  upon  the 
grounds  set  forth  in  its  written  Statement  of  Facts, 
Grounds  for  Decision,  and  Order,  issued  and  published  this 
day,  effective  at  3:00  A.  M.  E.  S.  T.,  on  the  2nd  day  of 
July,  1938. 

#  #  # 

T.  J.  SLOWIE, 

Secretary. 

909  COPY 

Minutes  of  the 

Federal  Communications  Commission 

Approved  Copy 

Minute  #274-38 
June  22,  1938 
2:30  P.  M. 

Present:  Commissioners  McNinch,  Chairman;  Craven, 
Payne,  Sykes,  Brown,  Walker  and  Case. 

*  *  * 

BROADCAST  MATTERS 

Hearing  Docket 
*  *  * 

In  the  following  case: 

Docket  Exam.  Call 

No.  File  No.  Report  Applicant  Letters  Nature  of  Application 

3906  B5-P-866  1-245  W.  P.  Stuart,  NEW  Construction  permit  to 

1-510  Prescott,  Arizona.  erect  a  new  station  to 

operate  on  1500  kc; 
100  watts ;  unlimited 
time. 

the  Commission,  upon  consideration  of  the  entire  record, 
was  unable  to  find  that  public  interest,  convenience  and 
necessity  would  be  served  by  a  grant  of  the  above  applica¬ 
tion  and  denied  the  same  upon  the  ground  set  forth  in  its 
written  Statement  of  Facts,  Grounds  for  Decision,  and 
Order,  issued  and  published  this  day,  effective  3:00  A.  M. 
E.  S.  T.,  on  the  2nd  day  of  July,  1938. 

*  *  * 

T.  J.  SLOWIE, 

Secretary. 
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Federal  Communications  Commission 
Washington,  D.  C. 

Docket  No.  3797 

In  the  Matters  of 

Southwest  Broadcasting  Company, 

Prescott,  Arizona. 

For  Construction  Permit 

Docket  No.  3906 

W.  P.  Stuart, 

Prescott,  Arizona. 

For  Construction  Permit 

Decided:  June  22,  1938 

Appearances 

Ben  S.  Fisher  on  behalf  of  Southwest  Broadcasting  Com¬ 
pany; 

Frank  Stollenwerck  on  behalf  of  W.  P.  Stuart ; 

Tvler  Berrv  on  behalf  of  the  Commission. 

*  •> 

Statement  of  Facts ,  Grounds  for  Decision,  and  Order 
By  the  Commission : 

Statement  of  Facts 

This  proceeding  arose  upon  the  following  applications: 

1.  An  application  of  Southwest  Broadcasting  Company 
for  a  construction  permit  to  establish  a  new  radiobroad¬ 
cast  station  at  Prescott,  Arizona,  operating  on  the  fre¬ 
quency  1500  kilocycles,  with  power  of  100  watts  night,  and 
250  watts  day,  unlimited  time,  (Docket  3797) ;  and 

2.  An  application  of  W.  P.  Stuart  for  a  construction  per¬ 
mit  to  establish  a  new  radiobroadcast  station  at  Prescott, 
Arizona,  operating  on  the  frequency  1500  kilocycles,  with 

power  of  100  watts,  unlimited  time,  (Docket  3906). 

911  A  consolidated  hearing  was  held  on  both  applica¬ 
tions  before  an  examiner  on  June  5,  1936,  who,  in 

his  report  (T-245),  recommended  that  the  application  of  the 
Southwest  Broadcasting  Company  be  granted  and  that  the 
application  of  W.  P.  Stuart  be  denied.  Exceptions  to  this 
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report  were  filed  by  W.  P.  Stuart,  and  oral  argument  was 
heard  by  the  Broadcast  Division  on  November  13,  1936. 
On  January  12,  1937,  the  Commission  entered  an  order 
granting  the  application  of  the  Southwest  Broadcasting 
Company  and  denying  the  application  of  AA\  P.  Stuart. 

Subsequently,  various  petitions  were  filed  by  applicant 
AY.  P.  Stuart  alleging  that  the  Southwest  Broadcasting 
Company  is  not  financially  qualified;  that  the  company 
lacked  in  good  faith  as  was  disclosed  by  the  deposits  and 
withdrawals  of  funds  by  it;  that  certain  depositions  which 
had  been  taken  on  behalf  of  the  Southwest  Broadcasting 
Company  were  erroneously  admitted  in  evidence  at  the 
first  hearing;  and  requesting  that  the  Commission  recon¬ 
sider  its  decision  and  grant  the  application  of  W.  P.  Stuart 
and  deny  the  application  of  the  Southwest  Broadcasting 
Company,  or,  in  the  alternative,  that  the  matters  be  re¬ 
opened  for  further  hearing  and  review.  Answers  to  these 
petitions  were  filed  by  the  Southwest  Broadcasting  Com¬ 
pany.  The  Commission  considered  all  of  such  pleadings 
and  on  its  own  initiative  remanded  both  applications  for 
further  hearing  on  the  issues  raised  in  the  petitions  filed 
by  applicant  AY.  P.  Stuart  and  on  the  original  issues  in¬ 
volved  in  the  first  hearing. 

Petitions  filed  by  both  applicants,  requesting  that  the 
hearing  be  held  at  Prescott,  Arizona,  were  granted  by  the 
Commission.  Thereafter  on  July  27  and  28,  1937,  a  second 
hearing  was  held  at  Prescott,  Arizona,  before  an  examiner, 
who,  in  his  report  (1-510),  recommended  that  the  applica¬ 
tion  of  Southwest  Broadcasting  Company  be  granted  and 
that  the  application  of  AY.  P.  Stuart  be  denied.  The  excep¬ 
tions  filed  to  this  examiner’s  report  by  Air.  Stuart  have 
been  considered.  Oral  argument  was  heard  by  the  Com¬ 
mission  on  Alarch  11,  1938. 

No  radiobroadcast  station  is  now  situated  in  Prescott. 
A  part  of  the  proposed  service  area  now  receives  some  ser¬ 
vice  from  Station  KCKJ,  operating  on  1210  kilocycles, 
with  power  of  100  watts,  specified  hours,  and  located  at 
Jerome,  Arizona,  24  miles  distant.  In  addition,  secondary 
service  is  received  from  distant  clear  channel  stations  at 
night. 

In  1930  Prescott,  Arizona,  had  population  of  5,517  and 
A'avapi  County,  in  which  Prescott  is  situated,  had  popula- 
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tion  of  28,470.  There  is  a  material  increase  in  the  popula¬ 
tion  of  Prescott  and  the  area  contiguous  thereto  during  the 
summer  months  due  to  the  influx  of  visitors.  Prescott  is 
in  the  heart  of  the  mining  district,  which  includes  gold,  sil¬ 
ver  and  copper  mines.  The  occupations  of  the  people  liv¬ 
ing  near  the  city  consist  in  part  of  livestock  raising  and  dry 
farming.  Prescott  has  a  trade  area  with  an  estimated  ra¬ 
dius  of  approximately  50  miles.  Phoenix,  the  nearest  city, 
is  113  miles  distant.  Prescott  is  a  health  resort  of  large 
proportions,  and  a  number  of  hospitals  are  located  in  the 
Prescott  area.  A  considerable  number  of  patients  rely 
solely  on  the  radio  for  entertainment. 

912  Sources  of  talent  available  for  use  over  a  local 
broadcast  station  include  bands,  orchestras,  glee 
clubs  and  other  musical  organizations,  as  well  as  instru¬ 
mentalists,  vocalists  and  dramatic  artists. 

The  operation  of  a  broadcast  station  as  proposed  by 
either  applicant  will  not  involve  objectionable  interference 
with  any  existing  or  proposed  broadcast  stations.  As  both 
applications  request  the  use  of  the  same  frequency  (1500 
kilocycles)  in  the  same  location  (Prescott,  Arizona),  a 
grant  of  one  will  necessarily  preclude  favorable  action  on 
the  other. 

In  re  Application  of  Southwest  Broadcasting  Company 

The  applicant  is  a  corporation  organized  under  the  laws 
of  the  State  of  Arizona,  with  an  authorized  capital  stock  of 
$25,000,  and  is  authorized  to  engage  in  the  operation  of  a 
radiobroadcast  station.  The  stockholders,  who  are  also 
the  officers  and  directors  of  the  corporation,  are  as  follows : 
Albert  Stetson,  R.  L.  Webb,  O.  P.  Rhodes,  George  Norman 
Hoffman  and  C.  E.  Lawrence.  Each  stockholder  is  a  citi¬ 
zen  of  the  United  States.  All  of  the  stockholders,  with  the 
exception  of  Mr.  Stetson  (now  residing  in  Phoenix,  Ari¬ 
zona)  are  residents  of  Prescott,  and  are  in  business  in  that 
community. 

Twelve  hundred  dollars  worth  of  the  stock  of  the  corpor¬ 
ation  has  been  issued,  delivered,  and  paid  for,  and  an  addi¬ 
tional  $10,000  worth  has  been  subscribed  and  issued,  but 
not  delivered,  the  stock  certificates  being  held  by  the  secre¬ 
tary  of  the  corporation.  The  money  represented  by  such 
subscriptions  has  been  paid  into  the  treasury,  with  the  ex- 
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ception  of  $2,200  which  is  owing*  to  the  corporation  by  Mr. 
Stetson,  who  will  pay  that  amount  when  it  is  needed  in  the 
construction  and  operation  of  the  radiobroadcasting*  station 
herein  proposed.  Mr.  Stetson  submitted  a  financial  state¬ 
ment  showing  a  not  worth  of  $16,375.22  with  total  assets  of 
$17,275.22,  including  $3,325  in  cash  and  accounts  receivable. 
The  applicant  corporation  has,  as  of  June  30,  1937,  a  net 
worth  of  $7,601.31,  and  cash  in  bank  of  $8,800. 

The  aggregate  net  assets  of  the  stockholders  (including 
Mr.  Stetson’s)  total  in  excess  of  $125,000.  In  the  event 
additional  capital  should  be  needed  for  construction  and 
operation  of  the  proposed  broadcast  station,  the  stockhold¬ 
ers  will  use  their  personal  funds  to  purchase  additional 
stbck  so  that  the  company  will  have  sufficient  capital  to  de¬ 
fray  the  additional  expenses. 

The  financial  statement  submitted  for  the  Southwest 
Broadcasting  Company  at  the  original  hearing  (June  5, 
1936)  is  shown  as  follows: 


Assets 

Cash  in  bank 

$10,000 

Stock  subscription 

2,000 

Total 

$12,000 

Liabilities 

Capital  stock  issued 

$12,000 

913  A  complete  history  of  the  deposits  and  withdraw¬ 
als  of  the  Southwest  Broadcasting  Company  from 
June  3, 1936,  to  the  date  of  the  second  hearings  is  as  follows : 


June  3,  1936  deposited  $10,000 

June  9,  1936  withdrawal  by  check  $10,000 

October  24,  1936  deposited  7,300 

November  16,  1936  withdrawal  by  check  2,000 

November  23,  1936  withdrawal  by  check  4,700 

November  23,  1936  withdrawal  by  check  600 

March  27,  1937  deposited  8,800 


1 R.  V.  Westervelt,  who  was  a  stockholder  of  the  South¬ 
west  Broadcasting  Company  at  the  date  of  the  first  hearing 
(June  5,  1936)  and  testified  therein,  died  prior  to  the  sec¬ 
ond  hearing.  On  Mr.  Westervelt ’s  departure  from  Pres- 
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cott,  Arizona  (to  appear  at  the  first  hearing)  he  had  notes 
of  the  stockholders  instead  of  cash,  as  payment  for  the 
stock  listed  as  issued  on  the  financial  statement.  As  shown 
above,  $10,000  was  deposited  June  3,  193G  to  the  credit  of 
the  Southwest  Broadcasting-  Company,  withdrawn  June  9, 
1936,  and  the  record  further  discloses  it  was  returned  to  the 
man  who  loaned  the  money  on  that  date.  The  $10,000  was 
borrowed  on  Mr.  Westervelt’s  personal  credit.  Mr.  West- 
ervelt  testified  at  this  hearing  that  the  $10,000  would  re¬ 
main  in  the  bank,  to  the  credit  of  the  corporation,  pending 
the  final  determination  of  the  application.  It  is  shown,  how¬ 
ever,  by  un  rebut  ted  evidence  that  $10,000  lias  been  held 
available  at  all  times  by  the  corporation  for  its  expenses, 
although  not  on  deposit  in  a  bank;  and  that  $1,200  of  the 
sum  has  been  expended  for  corporate  purposes.  The  esti¬ 
mated  construction  cost  of  the  proposed  station  is  $7,500. 
The  estimated  monthly  operating  expense  is  $1,115. 

It  is  contended  by  W.  P.  Stuart  that  in  making  its  orig¬ 
inal  financial  showing  the  corporation  should  have  listed 
the  $10,000  as  a  liability,  and  that  this  alleged  failure,  in 
combination  with  the  facts  shown  above,  indicated  bad  faith 
on  the  part  of  the  corporation  in  proving  itself  finacially 
qualified  at  the  first  hearing. 

In  the  light  of  the  facts  stated  herein,  the  Commission 
is  of  the  opinion  that  no  bad  faith  was  shown  on  the  part  of 
the  Southwest  Broadcasting  Company  and  that  the  appli¬ 
cant  has  at  all  times  since  the  original  hearing  had  sufficient 
funds  available  to  finance  the  construction  of  the  proposed 
station,  and  that  the  individual  assets  of  the  stockholders 
are  available  to  assure  the  operation  of  the  station. 

The  applicant  estimates  a  monthly  income  of  $1,500  for 
the  proposed  station.  This  estimate  is  in  the  nature  of  an 
opinion  as  it  is  based  in  part  on  a  survey  of  potential  ad¬ 
vertisers  and  the  advertising  support  afforded  a  radio¬ 
broadcast  station  formerly  located  in  Prescott,  but  it  also 
has  a  factual  foundation  in  that  contingent  advertising  con¬ 
tracts  totaling  in  excess  of  $700  were  submitted  in  evidence. 
This  showing  when  considered  in  connection  with  the  pres¬ 
ent  assets  of  the  applicant  and  the  determination  of  the 
stockholders  to  supply  additional  funds  leads  to  the  finding 
that  the  operation  of  the  station  will  be  adequately 
financed. 
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914  As  was  already  pointed  out  one  of  the  questions  to 
be  determined  in  this  case  concerns  the  contention  of 
W.  P.  Stuart  that  depositions  taken  on  behalf  of  the  South¬ 
west  Broadcasting  Company  were  erroneously  admitted  in 
evidence.  These  depositions  show  the  radio  service  avail¬ 
able  in  the  Prescott  area,  need  for  additional  radio  service; 
availability  of  advertising  support,  available  talent,  and 
the  reputation  of  the  incorporators  of  the  Southwest  Broad¬ 
casting  Company.  Affidavits  by  Mr.  Crawford,  attorney 
for  W.  P.  Stuart  in  Prescott,  Arizona,  allege,  in  substance, 
that  he  appeared  at  the  proper  time  and  place  for  the  tak¬ 
ing  of  the  depositions,  that  the  depositions  were  not  taken 
at  that  time  and  place,  that  he  was  not  thereafter  notified 
concerning  the  time  of  taking  the  depositions,  and  that  he 
had  no  opportunity  to  cross-examine  the  witnesses.  Mr. 
Crawford  was  not  available  as  a  witness  at  the  second  hear¬ 
ing.  It  was  stipulated,  however,  that  the  statements  con¬ 
tained  in  his  affidavits  should  be  considered  as  any  other 
evidence  in  the  case. 


The  notary,  who  participated  in  the  taking  of  the  deposi¬ 
tions,  testified  at  the  second  hearing  that  she  did  not  serve 
any  written  notice  on  A.  M.  Crawford  of  the  time  and  place 
of  taking  the  depositions  in  question,  but  that  she  did  notify 
him  orally  many  times  as  the  taking  of  the  depositions  pro¬ 
gressed;  that  the  depositions  were  taken  in  the  same  build¬ 
ing,  on  the  same  floor,  three  or  four  rooms  removed  from 
the  office  of  Mr.  Crawford,  and  that  he  was  notified  orallv 
each  time  that  the  taking  of  the  depositions  was  to  start. 
Other  evidence  was  offered  tending  to  show  that  oral  notice 
was  given  Mr.  Crawford  concerning  the  time  and  place  of 
taking  the  depositions  in  question. 


After  careful  consideration  of  Mr.  Crawford’s  affidavit 


and  of  the  testimony  of  the  notary  the  Commission  is  im¬ 
pelled  to  conclude  that  Mr.  Crawford  was  given  adequate 
notice  of  the  deposition  proceedings. 

The  proposed  program  service  is  well  diversified,  meri¬ 
torious,  and  appears  designed  to  meet  the  needs  of  the  area 
served. 


1  The  proposed  transmitting  equipment,  antenna,  and  site 
kneet  the  engineering  requirements  of  the  Commission.  Ex¬ 
perienced  and  capable  men  will  be  employed  for  all  depart¬ 
ments  of  the  proposed  station  to  insure  the  proper  and 
efficient  operation  of  the  proposed  station. 
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In  re  Application  of  W.  P.  Stuart 

Applicant  W.  P.  Stuart  is  a  citizen  of  the  United  States, 
and  the  owner  and  publisher  of  the  Prescott  Evening 
Courier  (the  only  daily  newspaper  published  in  northern 
Arizona),  and  the  Prescott  Weekly  Courier. 

A  financial  statement  of  the  applicant  shows  total  assets 
of  $89,989.17  (among  which  are  listed  cash  in  bank  $14,- 
199.08,  stock  in  the  Prescott  Courier,  Inc.,  $61,290.09)  and 
no  liabilities.  A  financial  statement  of  the  Prescott  Courier, 
Inc.,  all  of  the  stock  of  which  is  owned  by  the  applicant, 
with  the  exception  of  three  qualifying  shares,  shows  total 
assets  of  $84,274.72.  One  of  the  items  listed  under  assets  is 
cash  in  bank  $6,572.23.  Its  liabilities  are  $22,955.63,  leav¬ 
ing  a  net  worth  of  $61,292.09. 

915  The  financial  statement  of  Mrs.  W.  P.  Stuart  (ap¬ 
plicant’s  wife)  shows  total  net  assets  of  $731,630,  in¬ 
cluding  $75,000  in  industrial  and  United  States  Govern¬ 
ment  bonds.  The  applicant  testified  that  in  the  event  his 
application  is  granted  and  he  needs  additional  cash  to  con¬ 
struct  and  operate  the  proposed  station,  he  has  permission 
of  his  wife  to  draw  on  her  account. 

The  estimated  cost  of  the  proposed  stations  is  $12,959.50, 
including  an  item  of  $4,000  for  transmitter  and  studio  build¬ 
ing.  The  estimated  monthly  operating  expense  of  the  sta¬ 
tion  is  $1,175.  Considering  all  of  the  evidence  on  finances, 
it  appears  that  the  applicant  is  amply  financed  to  construct 
and  operate  the  proposed  station.  The  applicant  estimates 
an  income  of  $1,550  for  the  proposed  station.  This  estimate 
is  based  on  a  survey  of  potential  advertisers,  and  contin¬ 
gent  advertising  contracts  totaling  in  excess  of  $1,400. 

The  proposed  program  service  is  well  diversified,  meri¬ 
torious,  and  appears  designed  to  meet  the  needs  of  the  area 
served. 

The  applicant  would  employ  experienced  and  qualified 
personnel  for  all  departments  to  insure  the  proper  and  effi¬ 
cient  operation  of  the  proposed  station. 

The  proposed  transmitting  equipment  meets  with  the 
Commission’s  engineering  requirements.  The  antenna  and 
site  would  be  selected  subject  to  the  approval  of  the  Com¬ 
mission. 
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In  re  Applications  of  Southwest  Broadcasting  Company 

and  W.  P.  Stuart 

Granting  one  of  these  applications  will  preclude  the 
granting  of  the  other.  It  becomes  necessary,  therefore,  to 
weigh  the  respective  merits  of  the  proposed  services  and 
to  determine  from  the  records  which  would  best  serve  the 
public  interest,  convenience  and  necessity. 

As  heretofore  pointed  out,  the  Southwest  Broadcasting 
Company  seeks  authority  to  establish  a  new  station  at 
Prescott,  Arizona,  using  the  frequency  1500  kilocycles,  with 
power  of  100  watts  night,  and  250  watts  day,  and  W.  P. 
Stuart,  seeks  similar  authority  with  power,  however,  of  100 
watts,  unlimited  time.  The  station  proposed  by  the  South¬ 
west  Broadcasting  Company,  because  of  its  greater  day¬ 
time  power,  would  afford  a  more  satisfactory  service  to 
residents  in  the  area  of  Prescott. 

Grounds  for  Decision 

On  the  record  in  this  case,  the  Commission  finds: 

1.  Both  applicants  are  legally,  technically,  financially 
and  otherwise  qualified  to  construct  and  operate  a  radio¬ 
broadcast  station  of  the  class  applied  for. 

2.  A  public  need  for  local  broadcast  service  exists  in 

Prescott,  Arizona. 

916  3.  The  granting  of  either  the  application  of  South¬ 

west  Broadcasting  Company  or  the  application  of 
W.  P.  Stuart  will  necessarily  preclude  the  granting  of  the 
other. 

4.  The  operation  of  the  station  proposed  by  the  South¬ 
west  Broadcasting  Company  or  the  station  proposed  by  W. 
P.  Stuart  will  not  result  in  objectionable  interference  to 
any  existing  radiobroadcast  service. 

5.  The  technical  equipment  proposed  by  both  applicants 
complies  with  the  engineering  requirements  of  the  Com¬ 
mission. 

6.  The  station  proposed  by  the  Southwest  Broadcasting 
Company  by  reason  of  its  greater  power  when  operating 
during  daytime  hours  will  afford  a  more  satisfactory  ser¬ 
vice  to  residents  in  the  area  of  Prescott  than  the  station  pro¬ 
posed  by  W.  P.  Stuart. 

7.  The  granting  of  the  application  of  the  Southwest 
Broadcasting  Company  will  better  serve  the  public  interest, 
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convenience  and  necessitv  than  granting  the  application  of 
W.  P.  Stuart. 

Order 

Upon  consideration  of  the  entire  record,  and  oral  argu¬ 
ment,  IT  IS  ORDERED : 

That  the  application  of  the  Southwest  Broadcasting 
Company  for  construction  permit  BE,  AND  IT  IS  HERE¬ 
BY,  GRANTED ;  and 

That  the  application  of  W.  P.  Stuart  for  construction 
permit  BE,  AND  IT  IS  HEREBY,  DENIED. 

This  Order  shall  become  effective  at  3:00  a.  m.,  E.  S.  T., 
on  the  2nd  day  of  July,  1938. 

FEDERAL  COMMUNICATIONS  COMMISSION 

T  J  SLOWIE 
(Seal)  Secretary. 

Dated:  June  27,  1938 

I  hereby  certify  that  the  foregoing  is  a  full,  true  and  cor¬ 
rect  copy  of  the  Statement  of  Facts  and  Grounds  for  Deci¬ 
sion  and  Order  of  the  Federal  Communications  Commis¬ 
sion  in  Docket  No.  3797  etc. 

T.  J.  SLOWIE, 

Secretary 

By  THEODORE  PIERSON 

w 

Endorsed:  Signed  for  Above  Mailed  by  June  28,  1938 
Mail  and  Files 
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Original 

Federal  Communications  Commission 
Washington,  D.  C. 

Docket  No.  3797 

In  re  application  of 

Southwest  Broadcasting  Company 

Prescott,  Arizona 

For  Construction  Permit 

and 

Docket  No.  3906 

In  re  application  of 
W.  P.  Stuart 
Prescott,  Arizona 
For  Construction  Permit 

!  Petition  for  Rehearing 

To  the  Honorable  Federal  Communications  Commission: 

;  Comes  your  Petitioner,  W.  P.  Stuart,  Docket  No.  3906, 
and  respectfully  petitions  the  Commission,  as  provided  for 
in  Rule  106.31,  for  a  rehearing  of  the  decision  of  the  Com¬ 
mission,  dated  June  27,  1938  and  effective  July  2,  1938,  in¬ 
volving  the  issues  raised  in  the  petitions  filed  by  applicant, 
W.  P.  Stuart,  and  also  the  original  issues  involved  in  the 
first  hearing.  The  rehearing  is  requested  on  the  decision 
whereby  the  Commission  granted  the  application  of  the 
[Southwest  Broadcasting  Company  and  denied  the  appli¬ 
cation  of  your  Petitioner,  W.  P.  Stuart,  for  a  construction 
permit  to  erect  a  radio  broadcast  station  at  Prescott, 
Arizona. 

Your  Petitioner  believes  that  the  Commission  in  its  deci¬ 
sion  overlooked  or  did  not  consider  a  number  of  material 
questions  of  law  or  matters  of  fact  which,  if  duly  consid¬ 
ered,  would  have  changed  its  decision. 

Such  material  questions  of  law  or  matters  of  fact  which, 
if  duly  considered,  would  have  changed  the  decision  of  the 
Commission  your  Petitioner  is  setting  forth  hercinbelow. 
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The  grant  of  the  application  of  Southwest  Broadcasting 
Company  is  legally  contrary  to  the  weight  of  the  evidence. 

Reasons : 

918  Errors  of  law  have  been  committed  by  the  Com¬ 
mission 

(1st)  because  of  its  failure  to  take  into  account  proper 
evidence;  and 

(2nd)  because  of  its  failure  to  dispose  of  issues  of  fact, 
and 

(3rd)  because  of  its  failure  to  include  material  findings 
of  fact  upon  which  its  conclusions  are  based,  the  decision 
being  largely  made  up  of  arbitrary  conclusions, 

(4tli)  because  of  findings  without  substantial  evidence  to 
support  them  which  are  arbitrary  and  capricious  and  with¬ 
out  sanction  of  law. 

“Reports  of  the  Commission  should  include  the  findings 
of  fact  upon  which  the  conclusions  are  based  and  should  not 
be  made  up  of  conclusions.  They  should  make  proper  ref¬ 
erence  to  the  evidence  where  there  is  a  conflict,  and  show 
the  disputed  facts  were  disposed  of.  If  the  evidence  is  un¬ 
disputed  the  report  should  so  state.  Failure  to  take  into 
account  proper  evidence  is  error  of  law,  and  failure  to  dis¬ 
pose  of  an  issue  of  fact  bv  the  Commission  is  error  of  law.” 
(I.  C.  C.  v.  L.  &  N.  R.  R.  Co.  73  Federal  410)  Quoted  in 
Berry’s  Communications  by  Wire  and  Radio. 

“A  finding  bv  the  Commission  without  substantial  evi- 
dence  to  support  it  is  arbitrary  and  capricious  and  is  with¬ 
out  the  sanction  of  law.”  F.  R.  C.  v.  North  Shore  Church, 
289  U.  S.  266  and  further  cases  cited  in  Berry’s  Communi¬ 
cations  by  Wire  and  Radio,  p.  24. 

“Findings  manifestly  against  the  evidence  will  be  re¬ 
versed.”  Journal  Company  v.  Federal  Radio  Commission, 
48  F.  (2)  461  Berry,  supra  p.  10 

Instances  of  Failure  to  Take  into  Account  Proper  Evi¬ 
dence  and  to  Dispose  of  the  Issues  of  Fact  Involved 
Therein 

FIRST:  As  to  the  Finding  of  Fact  upon  which  the  Com¬ 
mission’s  conclusion  set  forth  in  the  Final  Order  of  the  Com¬ 
mission  dated  December  1,  1936  is  based,  such  conclusion 
reading  as  follows: 
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“The  financial  statement  introduced  in  evidence  shows 
that  Company  (i.  e.  Southwest  Broadcasting  Company)  lias 
cash  in  bank  of  $10,000.00,  and  stock  subscriptions  of 
$2,000.00,  a  total  of  available  assets  of  $12,000.00.”  (Note 
the  important  words  “The  Company  has”  ....  and  “avail¬ 
able  assets”) 

The  financial  statement  in  question  is  set  forth  in  the 
Commission’s  Order  dated  June  27,  1938  on  page  3  thereof 
thus : 

919  “June  5,  1936 


Assets 

Cash  in  bank  10,000 

Stock  subscription  2,000 

Total  $12,000 

Liabilities 

Capital  stock  issued  $12000” 


Citations  to  Evidence  in  the  Record  Establishing  the  Falsi¬ 
fication  of  the  Statement  that  the  Company  at  the  Date 
of  the  Hearing  Had  $ 10000.00  cash  available  in  the 
Bank ,  which  Falsification  the  Commissio.n  Does  Not 
Take  Into  Account 

Scope  of  Evidence  at  June  5 ,  1936  hearing  regarding 
Financial  Qualifications  of  Southwest  Broadcasting  Com¬ 
pany 

(a)  The  financial  showing  of  Southwest  Broadcasting 
Company  (aside  from  the  financial  statement  and  the  issues 
involved  therein)  consisted  of  an  an  enumeration  by  the 
only  witness  of  the  names  and  occupations  of  six  stockhold¬ 
ers  including  himself.  (See  Transcript  of  June  5,  1936 
hearing,  page  6,  Direct  examination  record) 

Together  with  this  was  a  self  serving  statement  of  Wit¬ 
ness  with  no  evidence  to  corroborate  it.  (Transcript  p.  33, 
“Oh  I  should  sav  that  conservativelv  mv  net  worth  is 
$20000.00.” 

“Unsupported  statements  as  to  financial  ability,  based 
upon  unappraised  properties  and  unreliable  values,  and 
promises  of  support  all  fall  into  the  same  category  and  are 
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not  sufficient  to  indicate  ability  to  establish  an  undertaking 
on  a  sound  financial  basis.”  Wyoming  Broadcasting  Co. 
F.  R.  C.  Docket  2137,  March  2,  1934 

(b)  Depositions  taken  in  support  of  Southwest  Broad¬ 
casting  Company’s  application  included  no  individual  finan¬ 
cial  statements  of  any  stockholder.  (See  Depositions  and 
also  testimony  on  cross-examination,  Transcript  of  June  5, 
193G  hearing,  p.  31.) 

(c)  “The  witness  has  notes  of  the  stockholders 
920  instead  of  cash  as  payment  for  the  stock  listed  as  is¬ 
sued  on  the  financial  statement.”  Commission’s  own 
finding  of  fact.  See  Order  dated  June  27,  1938. 

That  notes  and  not  cash  constituted  the  assets  of  the 
Company  at  the  time  of  the  June  5,  1936  hearing,  and  that 
the  stock  had  not  been  delivered  is  established,  as  shown  in 
Transcript  of  the  further  hearing  of  July  27,  1937,  pages 
146  and  147  and  the  testimony  of  stockholder  C.  D.  Rhodes 
in  that  hearing  (See  Transcript  p.  103)  “I  know  each  of 
us  gave  a  note  to  Mr.  Westervelt  that  he  went  back  East 
with  at  that  time.”  These  notes  were  not  supported  by 
proof  of  Signers’  ability  to  pay. 

(d)  The  showing  of  $10000.00  cash  in  bank  was  estab¬ 
lished  bv  hearsav  testimonv.  The  Examiner  ruled  as  inad- 

*  * 

missible  the  introduction  of  a  telegram  upon  which  the 
witness  based  his  statement  that  the  deposit  had  been  made. 

Error  of  law:  The  acceptance  by  the  Examiner  of  a  tele¬ 
gram  mentally  for  the  purpose  of  proof  while  excluding  it 
from  the  class  of  testimony  which  is  admissible  in  evidence. 
(Transcript  of  June  5,  1936  hearing  beginning  on  page  32.) 
This  was  clearly  a  material  finding  of  fact  without  substan- 
tial  evidence  to  support  it  and  appears  arbitrary  and  ca¬ 
pricious  and  without  sanction  of  law. 

(e)  The  $10000.00  named  in  the  financial  statement  had 
been  borrowed  on  the  personal  credit  of  the  witness,  placed 
in  the  Company  account  and  represented  to  be  the  pro¬ 
ceeds  or  the  equivalent  of  the  proceeds  of  the  stock  sub¬ 
scriptions  and  to  be  assets  of  the  corporation  with  no  liabil- 
itv  of  refund  to  the  owner  to  make  it  unavailable  for  the 
purpose  of  the  construction  and  operation  of  the  station. 
(See  Commission’s  Finding  of  Fact  on  page  4  of  its  Order 
of  June  27,  1938  stating:  “The  record  discloses  it  (the 
$10000.00  in  question)  was  returned  to  the  man  who  loaned 
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the  money.”  Sec  also  testimony  of  Dr.  Frank  W.  Boville 
on  Transcript  of  Prescott  hearing,  page  181-183  stating  he 
had  loaned  the  money  on  June  3,  1936  to  the  witness  to 
help  him  make  a  showing  before  the  Radio  Commission  and 
that  it  was  repaid  him  June  9,  1936. 

921  Errors  of  Law  In  Finding  Southwest  Broadcasting 
Company  Financially  Qualified  on  Date  of  Hear¬ 
ing,  June  5,  1936 

(1)  Failing  to  take  into  account  and  not  disposing  of  the 
issue  of  fact  (raised  by  Petitioner  in  his  Exceptions)  that 
the  $10000.00  should  have  been  listed  as  a  liability  if  listed 
as  an  asset,  in  the  light  of  the  omission  of  such  liability 
from  the  financial  statement,  and  in  the  light  of  the  sworn 
statement  of  the  witness  that  the  only  liabilities  were  the 
stock  issued.  See  the  answer  of  the  witness  on  direct  exam¬ 
ination,  reported  in  Transcript  beginning  on  page  7,  who 
after  stating  he  had  prepared  the  financial  statement  an¬ 
swered  under  direct  examination  thus: 


“Q.  What  does  that  show  as  to  actual  cash  put  up?  A. 

$10000.00 

Q.  And  the  stock  subscriptions?  A.  Altogether  $12000.00 
in  stock  subscriptions. 

Q.  Are  the  only  liabilities  at  this  time  the  actual  stock 
issued?  A.  Yes,  sir.” 


Analysis  of  issue  of  fact  that  the  $10000.00  should  have 
been  listed  as  a  liability. 

The  witness  swore  there  was  no  liability  against  the 
$10000.00  deposit. 

The  evidence  establishes  and  the  Commission  so  finds: 
“It  was  returned  to  the  man  who  loaned  the  money.” 

A  loan  as  to  money  is  defined:  “A  sum  of  money  lent  for 
a  period.” 

The  word  “available”  is  defined:  “At  one’s  disposal.” 

The  verb  “to  borrow”,  which  is  the  reciprocal  of  the  verb 
“to  loan”  or  “to  lend”  is  defined:  “To  obtain  the  use  of, 
with  the  understanding  that  the  article  obtained  is  to  be 
returned.” 

The  word  “liability”  is  defined:  “That  for  which  one  is 
responsible,  or  the  state  of  being  responsible  for  a  debt.” 

A  loan  having  been  established  there  was  an  inseparable 
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liability  associated  therewith.  A  denial  of  such  liability 
clearly  shows  a  false  representation  as  wherever  there  is  a 
loan  there  is  a  state  of  being  responsible  for  a  debt  which  is 
designated  a  “liability”. 

922  Whether  the  untrue  representation  be  an  innocent 
error  or  a  conscious  falsehood  under  the  belief  that 
soon  “all  will  be  right”  it  does  not  make  a  truth  out  of  an 
untruth,  or  make  $10000.00  for  which  the  speaker  is  re¬ 
sponsible  to  another  available  assets  for  his  corporation. 

The  representation  was  made  for  the  purpose  of  obtain¬ 
ing  a  Government  privilege.  It  clearly  was  a  material  mat¬ 
ter;  even  if  it  was  an  innocent  error  of  fact,  the  fact  was  not 
established. 

If  it  was  conscious  false  representation,  the  falsifying 
witness  believing  that  soon  all  would  be  right,  no  basis 
exists  legally  for  a  condonation  by  the  Commission  of  false 
representation. 

“Where  an  officer  of  a  corporation  to  induce  others  to 
take  stock  therein  makes  material  representations  as  to  its 
financial  condition  which  he  knows  to  be  false  he  commits 
an  intentional  wrong  for  which  he  is  liable  altlio  he  makes 
the  representation  in  the  confident  belief  that  the  corpora¬ 
tion  will  soon  be  as  represented  and  that  no  loss  will  follow.” 
Hubbard  v.  Weare  (Iowa)  44  N.  W.  915 

If  there  was  Suppression  of  Truth  for  an  immediate  ad¬ 
vantage  it  is  an  illegal  act. 

SUPPRESSION  OF  TRUTH— “When  a  person  is 
placed  in  a  position  where  it  is  his  duty  to  tell  the  entire 
truth,  and  he  willfully  suppresses  part  of  it,  this  is  just  as 
criminal  in  morals  and  in  law  as  an  affirmative  statement 
of  a  falsehood.  It  was  for  this  crime  that  Ananias  and 
Sapphira  died.  Their  crime  consisted  in  not  telling  all  the 
truth  when  they  should  have  done  so.”  Ostendorf  v.  State, 
8  Okla.  Cr.  360,  368:  128  Pacific  143,  154 

“False  statements  of  a  merchant  as  to  his  liabilities  and 
assets  in  a  written  financial  statement  to  procure  an  exten¬ 
sion  of  credit  and  causing  the  extension  from  one  relying 
thereon  were  not  statements  of  opinion  but  misrepresenta¬ 
tion  of  material  facts  constituting  actionable  fraud.” 
Krolik  v.  Lang  (Mich.)  153  N.  W.  686 
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A  letter  of  credit  misrepresentation  that  one  is  worth  a 
given  amount  over  and  above  his  indebtedness  is  not  an  ex¬ 
pression  of  opinion  but  the  false  statement  of  a  fact.  Men¬ 
denhall  v.  Stewart  (Ind.)  47  N.  E.  943 

Bv  the  weight  of  modern  authority  it  is  held  that  the  law 
imputes  an  intention  to  deceive  in  every  case  where  one 

recklessly  asserts  that  to  be  true  which  is  untrue . 

Nevada  Bank  of  San  Francisco  v.  Portland  National  Bank 
59  Fed.  338,  345 

923  How  strikingly  like  actionable  fraud  is  this  trails- 

v_»  V 

action ! 

!  Elements  of  Actionable  Fraud  26  Corpus  Juris  1062 

(1)  A  representation 

(2)  Its  falsity 

(3)  Its  materiality 

(4)  The  speaker’s  knowledge  of  its  falsity  or  ignorance 
of  its  truth 

,  (5)  His  intent  that  it  should  be  acted  upon  by  the  person 
and  in  the  manner  reasonable  contemplated 

(6)  The  hearer’s  ignorance  of  its  falsity 

(7)  His  reliance  as  to  its  truth 

(5)  His  right  to  rely  thereon 

(9)  And  his  consequent  and  proximate  injury 

NOTE:  An  Applicant  not  ready  for  its  hearing  frames 
up  a  temporary  expedient  to  make  a  showing.  Whatever 
the  belief  of  the  witness  that  there  is  ultimate  financial  re¬ 
sponsibility  in  his  corporation  he  does  not  establish  it.  The 
Examiner  relies  upon  the  truth  of  his  rcprsentations  and 
accords  a  balanced  status  of  good  faith  to  the  Applicant 
along  with  an  opposing  Applicant  to  the  prejudice  of  the 
opposing  Applicant.  Upon  investigation  of  the  charges  of 
irregularity  this  charge  is  established.  The  Commission 
condones  it. 

Error  of  law  in  finding  Southwest  Broadcasting  Com¬ 
pany  financially  qualified. 

(1)  No  finding  of  fact  that  individual  notes  were  backed 
by  individual  financial  statements  and  no  conclusion  of  law 
that  such  statements  are  unnecessary. 

(2)  No  finding  of  fact  that  the  financial  statement  re¬ 
flected  the  actual  truth  as  to  the  existing  financial  status  of 
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the  corporation  and  no  conclusion  of  law  that  truth  is  un¬ 
necessary. 

(3)  No  finding  of  fact  that  the  representation  of  bor¬ 
rowed  money  with  no  liability  associated  therewith  is  true 
and  correct,  and  no  conclusion  of  law  that  the  listing  of 
borrowed  money  as  a  liability  is  unnecessary. 

(4)  No  finding  of  fact  that,  aside  from  the  representa¬ 
tion  of  the  available  money  in  the  bank,  there  was  a 

924  sufficient  financial  showing,  and  vet  a  conclusion  of 
law  that  the  Company  established  its  financial  quali¬ 
fications. 

(5)  No  findings  of  fact  that  the  Company  was  the  custo¬ 
dian  of  money  belonging  to  the  lender  or  borrower  with  no 
responsibility  of  refunding  it. 

(6)  A  conclusion  of  law  based  upon  condonation  of  a 
legal  wrong 

Condonation 


Condonation  is  a  pardon  or  forgiveness  of  a  wrong,  fault, 
or  deficiency  which  has  occasioned  a  breach  of  some  duty 
or  obligation.  Leatherberry  v.  Odell  7  Fed.  G41,  648 

A  search  of  the  cases  reveals  that  condonation  is  its  legal 
aspect  is  applicable  to  civil  causes  such  as  a  breach  of  con¬ 
tract;  not  to  fraud  of  misrepresentation  with  its  criminal 
implications. 

Your  Petitioner  is  not  making  specific  charges  or  defi¬ 
nitely  classifying  the  misrepresentation.  Sufficient  to  say 
that  misrepresentation  of  existing  facts  by  a  witness  under 
oath  is  variously  classified  as  fraud,  perjury,  false  swear¬ 
ing,  mistake  deceit,  or  other  designation. 


In  so  far  as  an  official  oath  involves  statements  of  pres¬ 
ent  facts  it  mav  serve  as  a  predicate  for  perjury.  4S  C. 
J.  826 

Error  of  law  is  involved  in  the  exercise  of  discretion  by 
the  Commission  in  condoning  misrepresentation  of  fact  by 
a  witness  under  oath  on  a  material  matter  whereby  such 
condonation  results  in  the  granting  of  a  government  privi¬ 
lege  to  the  prejudice  of  another  found  qualified  to  receive 
such  privilege.  Such  is  the  issue  in  this  cause.  See  Ma¬ 
iling  v.  Blair  271  U.  S.  479,  483;  where  it  is  implied  that 
an  act  of  a  Commission  based  upon  a  error  of  law  involves 
an  abuse  of  discretion 
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Administrative  Fiat:  Not  Adjudication 

Error  of  law  is  involved  in  an  administrative  order  of 
the  Commission,  quasi-judicial  in  character,  where  based 
upon  a  finding  contrary  to  the  indisputable  character  of  the 
evidence,  or  if  the  facts  found  do  not,  as  a  matter  of  law, 
support  the  order  made.  The  Commission  can  not  caprici¬ 
ously  make  findings  by  administrative  fiat.  This  comes 
within  the  constitutional  condemnation  of  arbitrary  exer¬ 
cise  of  power.  White  v.  F.  R.  C.  29  F.  (2)  113  Nelson 
Bros.  Bond  &  Mtg.  Co.  v.  F.  R.  C.  62  F.  (2)  854 
925  We  submit  that  the  finding  of  the  Commission  that 
there  is  nothing  unfair  in  falsification  of  material 
testimony  is  an  administrative  fiat  capriciously  made,  and 
smacks  of  convenience  of  administration. 

For  the  protection  of  the  people  generally,  convenience 
of  administration  can  not  be  permitted  to  justify  non-com¬ 
pliance  with  the  law,  or  the  substitution  of  fiat  for  adjudi¬ 
cation.  I.  C.  C.  v.  N.  P.  Ry.  216  U.  S.  538,  544-45 

False  testimony  directly  pertinent  to  the  main  issue  is, 
of  course,  material,  U.  S.  v.  Hampton  101  Fed.  714 

In  testing  materialitv  of  testimonv  charged  to  be  false, 
reference  must  be  made  to  the  issue  as  it  existed  when  the 
oath  was  administered  to  the  witness.  Peo.  v.  Lem  You  94 
Cal.  224 

Second  Instance  Where  Failure  to  Take  Into  Account 
Proper  Evidence:  Error  in  Finding  of  Fact  as  to 
Petitioners  Financial  Qualifications  (Coupled  With 
Error  of  Law  in  Determining  Southwest's  Financial 
Qualifications) 

On  the  issues  to  determine  the  respective  financial  quali¬ 
fications  of  the  two  applicants,  Southwest  Broadcasting 
Company  and  your  Petitioner,  W.  P.  Stuart,  at  the  original 
hearing,  there  was  the  weight  of  untrue,  false  or  perjured 
testimony  on  the  Southwest  Broadcasting  Company  side 
which  distorted  the  good  faith  balance  as  between  the  two 
applicants.  The  Examiner  seemingly  believed  a  good  faith 
balance  existed  because  he  accepted  all  material  allegations 
as  true  and  correct,  and  thereupon  exercised  his  discretion 
in  making  a  recommendation  as  between  the  two  applicants. 
He  stated  that  Southwest  Broadcasting  Company  seemed 
to  be  better  qualified. 
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Accordingly  the  Commission  in  its  Statement  of  Facts 
and  Grounds  for  Decision  submitted  November  13,  1936 
cited  on  page  3  the  financial  statement  of  Southwest  Broad¬ 
casting  Company  accepting  it  to  be  true  and  complete. 

On  page  5  by  way  of  contrast  the  Commission  states  that 
the  Applicant  Stuart  did  not  offer  evidence  of  his  individual 
financial  abilitv,  and  further  states  “His  financial  abilitv  to 
construct  and  operate  the  proposed  station  does  not  ap¬ 
pear.” 

926  It  has  been  established  as  shown  above  that  the 
financial  statement  of  Southwest  Broadcasting  Com¬ 
pany,  as  submitted  in  evidence,  was  not  true  and  complete, 

but  was  on  the  contrarv  materially  false.  It  is  established  bv 

•  *  * 

the  record  that  the  financial  ability  of  W.  P.  Stuart  was 
clearly  set  forth  therein  and  same  was  overlooked  by  the 
Commission.  See  Paragraph  3  on  page  5  of  Commission’s 
decision  of  Dec.  1,  1936  and  compare  with  deposition  of  W. 
P.  Stuart  where  his  exact  interest  in  Prescott  Courier,  Inc. 
does  clearly  appear. 

In  this  manner  by  means  of  error  in  law  on  one  side  and 
error  in  fact  on  the  other — this  double  error — vour  Peti¬ 
tioner  was  prejudiced  initially. 

Third  Instance  of  Failure  to  Take  Into  Account  Proper 
Evidence:  Error  of  Law  in  Not  Setting  Forth  Legal 
Conclusion 

Issue  assumed  by  Petitioner  to  show  he  was  denied  the 
right  to  cross-examine  Deponents  of  Southwest  Broadcast¬ 
ing  Company 

In  this  connection  the  Commission  concludes  (as  stated 
on  page  5  of  Order  of  June  27,  1938)  “that  Mr.  Crawford 
was  given  adequate  notice  of  the  deposition  proceedings.” 

NOTE:  Your  Petitioner  on  information  and  belief  un¬ 
dertook  to  establish  this  denial  of  right  to  cross-examine, 
and  expected  the  testimony  of  Mr.  Crawford  to  be  available 
at  the  hearing,  and  was  disappointed  when  he  did  not  ar¬ 
rive.  Due  to  his  absence  Petitioner  does  not  take  issue 
that  the  Commission’s  conclusion  may  appear  to  have  been 
reasonably  arrived  at.  However,  Petitioner  considers  it 
error  of  law  for  the  Commission  not  to  set  forth  a  legal  con¬ 
clusion  as  to  the  effect  of  such  a  finding. 

Petitioner  believes  the  first  issue  assumed,  that  of  lack  of 
good  faith  on  the  part  of  Southwest  Broadcasting  Co.  has 
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been  established.  He  excepts  to  the  conclusions  of  law  by 
the  Commission  on  that  issue,  and  asks  for  application  of 
legally  proper  conclusions  to  that  Company, 
i  By  the  same  token  he  asks  for  a  conclusion  of  law  on  the 
second  issue  with  its  proper  application  as  the  evidence  may 
indicate. 

927  Indicia  of  Commission’s  Arbitrary  and  Ca¬ 
pricious  Action 

Failure  to  take  into  account  the  evidence  and  to  dispose 
legally  of  the  issues  of  fact 

(1)  That  there  was  false  swearing 

(2)  That  such  false  swearing  was  on  a  material  matter 

(3)  That  borrowed  money  has  an  inseparable  liability  as¬ 
sociated  therewith 

NOTE:  The  avoidance  on  page  4  of  the  Order  of  June 
27,  1938  that  a  liability  is  inseparably  associated  with  a 
loan,  altho  admitting  a  few  lines  above  that  the  money  had 
been  borrowed 

(4)  That  the  borrowed  money  was  actually  not  available 
for  the  construction  and  operation  of  the  station  but  was 
refunded  four  days  after  the  hearing. 

i  That  the  finding  that  such  money  was  available  was  man¬ 
ifestly  against  the  evidence. 

‘‘Findings  manifestly  against  the  evidence  will  be  re¬ 
versed.  ”  Journal  Co.  v.  F.  R.  C.  48  Fed.  (2)  461:  Berry 
supra  p.  210 

This  finding  manifestly  against  the  evidence  and  the  mis¬ 
representation  is  not  cured  by  the  later  discovery  that 
$10000.00  may  have  been  available  elsewhere  “at  all  times” 
as  stated  on  page  4  of  Commission’s  Order  of  June  27,  1938. 
Such  elsewhere  were  not  proved  when  the  misrepresenta¬ 
tion  was  made. 

(5)  That  individual  financial  statements  were  not  sub¬ 
mitted  by  the  subscribing  stockholders 

(6)  That  the  notes  aggregating  $10000.00  had  not  been 
paid 

(7)  That  the  unpaid  subscriptions  of  stockholders  were 
the  assets  and  not  the  money  borrowed  by  the  Company’s 
Secretary. 
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(8)  That  the  financial  statement  submitted  was  false  and 
did  not  reflect  the  true  financial  status  of  the  Company 

(9)  That  the  Southwest  Broadcasting  Company 
928  obtained  by  a  false  financial  statement  and  by  false 
swearing  and  bv  using  the  monev  of  another  a  bal- 
anced  status  of  good  faith  with  your  Applicant  Stuart  at 
the  outset  whereby  the  Examiner  exercised  discretion  in 
saying  one  applicant  seemed  better  qualified  than  the  other. 

(10)  That  the  evidence  at  the  second  hearing  contra¬ 
dicted  the  testimony  in  the  record  on  material  matters,  but 
did  not  change  the  Commission’s  ruling;  also  that  such  fail¬ 
ure  to  change  its  ruling  appears  to  have  been  predeter¬ 
mined. 

(See  Order  of  December  1,  1936,  p.  6,  paragraph  2  with 
cases  cited  therein  indicating  the  evidence  of  the  untruth 
of  testimony  would  probably  not  change  the  Commission’s 
ruling. 

(11)  That  the  evidence  shows  the  Southwest  Broadcast¬ 
ing  Co.  was  not  ready  with  its  case  at  the  original  hearing 
and  did  not  make  a  financial  showing  therefore  such  as  is 
required  of  a  qualifying  applicant;  that  its  witness  in  his 
zeal  to  establish  its  qualifications  distorted  the  truth,  choos¬ 
ing  to  misrepresent  what  it  actually  had  rather  than  show 
its  probable  borrowing  capacity,  raising  thereby  an  issue 
of  fair  dealing  which  the  Commission  must  needs  condemn 
or  condone. 

(12)  That  the  Commission’s  Release,  Mimeograph  No. 
21092  stated  that  the  Petition  of  \V.  P.  Stuart  for  a  rehear¬ 


ing  and  review  had  been  granted.  The  petition  raised  two 
dominant  issues,  namely:  That  here  had  been  false  swear¬ 
ing  as  to  the  assets  of  Southwest,  and  that  Stuart  had  been 
denied  the  right  of  cross  examination  of  Southwest’s  de¬ 
ponents.  Petitioner  had  assumed  the  burden  of  proof  on 
these  two  issues.  Commission’s  attorney  construed  Com¬ 
mission’s  action  as  simply  a  remanding  of  both  cases  for 
further  hearing,  neither  the  Attorney  nor  the  Exam- 
929  iner  appearing  essentially  “false-swearing  minded”. 

(See  Transcript,  pages  8  and  9)  Both  sides  were 
surprised  as  Southwest’s  counsel  expected  Mr.  Stuart  to 
have  the  burden  of  going  forward.  (See  Transcript,  p.  4) 
The  Examiner  stated  the  case  was  set  for  hearing  on  the 
Commission’s  own  motion  and  he  saw  no  reason  why  the 
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original  order  of  presentation  should  be  disturbed,  further 
stating:  “Now,  Mr.  Porter,  the  bill  of  particulars  is  the 
same  as  in  the  original  case.”  (See  Transcript,  page  5) 

The  public  release  indicating  a  grant  of  a  specific  peti¬ 
tion  setting  forth  definite  issues  is,  or  should  be,  the  official 
action  of  the  Commission  upon  which  reliance  can  be  placed. 
Any  variance  between  its  wording  and  its  binding  effect  on 
the  Commission  appears  arbitrary,  as  such  may  be  seri¬ 
ously  misleading  to  parties  involved. 

(13)  The  procedure  of  the  Commission  in  not  adhering 
to  the  direct  issues  in  the  Petition  and  in  not  indicating  to 
parties  the  Commission's  selection  of  issues  until  at  the 
hearing  itself  appears  arbitrary  and  unjustified. 

(See  Exceptions  filed  on  behalf  of  Petitioner  setting  forth 
this  objection  in  detail.) 

Particularly  arbitrary  appears  the  placing  of  the  burden 
of  proof  on  Applicant  Stuart  to  determine  the  financial 
qualifications  of  Southwest  Broadcasting  Co.  where  he  had 
raised  the  issue  of  false  testimony  on  its  part  when  its  own 
showing  was  made.  (See  top  page  3  Examiner’s  Report  No. 
1-510)  Also  arbitrary  and  unjustified  appears  the  implica¬ 
tion  of  the  Examiner  on  page  4  of  the  same  Report  that 
W.  P.  Stuart’s  alleged  admission  of  the  ample  finances  of 
Southwest  Co.  at  the  second  hearing  settled  all  issues 
raised  at  the  first  hearing  on  its  financial  showing. 

(14)  Trend  of  procedure  whereby  your  Petitioner  kept 
at  continued  disadvantage : 


Financial  issue  errors  above  set  forth 

Newspaper  status  of  Petitioner  evidently  swaying 
930  Examiner  against  petitioner.  See  elaborate  criti¬ 
cism  of  alleged  “virtual  monopoly”  at  top  of  page  12 
of  Examiner’s  Report  No.  1-510. 

Silence  of  Commission  on  the  issue  and  silence  on  effect 
of  recent  Court  Decision  removing  newspaper  affiliation  as 
basis  for  disqualifying  an  Applicant.  Examiner’s  emphasis 
on  further  hearing  whereby  showing  of  Applicant  after 
months  of  notice  is  permitted  to  discount  all  irregularities 
at  first  hearing,  and  such  irregularities  “glossed  over.” 

I  Blanket  findings  that,  regardless  of  all,  each  Applicant  is 
fully  qualified  and  narrowing  issue  to  difference  of  operat¬ 
ing  power  of  proposed  transmitters. 
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OPERATING  POWER  ISSUE 

Petitioner’s  analysis  of  the  Operating  Power  Issue  is  ap¬ 
pended  hereto  entitled  “OPERATING  POWER  ISSUE”. 

NOTE :  It  is  believed  that  with  the  issue  narrowed  down 
to  one,  that  of  operating  power,  the  engineering  foresight 
in  selecting  the  R.  C.  A.  type  100-E  transmitter  permitting 
of  easy  transition  to  250  watts  power  should  be  balanced 
against  any  willingness  of  Southwest  Broadcasting  Com¬ 
pany  to  change  its  equipment. 

The  issue  should  thus  be  determined  on  the  existing  set-up 
of  Southwest  as  shown  in  its  application  as  against  the 
set-up  in  the  Stuart  application.  It  is  on  these  entries  that 
the  OPERATING  POWER  ISSUE  is  developed. 

931  OPERATING  POWER  ISSUE 

PAGES  I-X,  A-E 

932  (a)  It  is  the  purpose  of  your  Petitioner  to  point 
out  to  the  Federal  Communications  Commission  cer¬ 
tain  points  that  are  contained  in  the  records  of  the  two  ap¬ 
plicants  for  facilities,  W.  P.  Stuart,  this  petitioner,  and  the 
Southwest  Broadcasting  Company,  that  had  they  been  con¬ 
sidered  or  not  overlooked  would  have  changed  the  decision 
of  the  Federal  Communications  Commission  in  granting  the 
requested  facilities  to  The  Southwest  Broadcasting  Com¬ 
pany  and  denying,  this  petitioner,  W.  P.  Stuart  in  its  final 
decision  on  the  sole  issue  of  operating  power.  On  so  narrow 
an  issue  the  specifications  set  forth  and  their  technical  im¬ 
plications  should  limit  the  scope  of  technical  differentia¬ 
tions. 

(b)  The  Commission  found  that  “by  reason  of  its  greater 
power  when  operating  during  day  time  hours  the  station 
proposed  by  The  Southwest  Broadcasting  Company  would 
afford  a  more  satisfactory  service  to  the  residents  of  Pres¬ 
cott  than  the  station  proposed  by  W.  P.  Stuart”  and  on 
this  finding  alone  made  its  decision  denying  your  petitioner. 

(c)  The  following  technical  data  on  the  equipments  of  the 
two  aforenamed  applicants  points  conclusively  that  the 
equipment  proposed  by  the  successful  applicant,  The  South¬ 
west  Broadcasting  Company,  will  not  serve  public  interest, 
convenience  or  necessity  to  a  greater  degree  than  the  equip¬ 
ment  proposed  by  your  petitioner,  W.  P.  Stuart,  and  shows 
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that  the  equipment  of  The  Southwest  Broadcasting  Com¬ 
pany  will  not  meet  the  requirements  of  the  Federal  Com¬ 
munications  Commission  or  Standards  of  Good  Engineer¬ 
ing  Practice. 

(d)  From  the  beginning  it  has  been  the  intention  and 
plans  of  your  petitioner  to,  at  a  time  when  the  proposed 
station  became  self  sustaining,  apply  for  and  make  an  effort 
to  acquire  an  increase  in  the  operating  power  of  the  pro¬ 
posed  station  from  100  watts  to  250/100  watts  operation. 
One  of  the  reasons  for  requesting  the  use  of  the  "RCA  type 
100-E  transmitter  is  because  it  is  designed  and  constructed 
so  as  to  be  easily,  economically  and  satisfactorily  changed, 

from  an  engineering  standpoint,  from  100  watt  op- 
033  oration.  This  change  to  be  accomplished  by  the  ad¬ 
dition  and  use  of  the  RCA  type  EM-100  modulation 
unit  which  is  designed  and  constructed  for  the  sole  purpose 
of  changing  the  rated  carrier  power  of  the  RCA  type  100-E 
transmitter. 

(e)  The  Federal  Communications  Commission  realizes 
that  in  this  dav  of  economic  instability  it  is  not  wise  to  over 
invest  in  any  business  and  that  a  business  that  can  be 
started  comparatively  small  and  then  grow  and  advance  as 
conditions  improve  is  the  most  economic  and  satisfactory 
method.  Especially  is  this  true  where  the  overall  results, 
as  pointed  out  in  this  petition,  will  BETTER  serve  public 
interest.  The  lower  operating,  maintenance  and  other  costs 
of  100  watt  operation  in  comparison  to  250/100  watt  opera¬ 
tion  offers  a  greater  opportunity  for  the  proposed  station 
to i  serve  public  interest,  convenience  and  necessity  in  that 
more  capital  would  be  available  to  supply  a  better  type  of 
program  service,  lowered  advertising  rates  could  be  offered 
with  the  result  that  a  greater  number  of  advertisers  could 
use  the  facilities  and  therefore  the  station  would  have  a 
greater  income  with  which  to  make  its  definite  plans  for  the 
future. 

■(f)  It  is  also  definitely  shown  by  the  following  technical 
data  that  the  proposed  station  of  your  petitioner,  W.  P. 
Stuart,  would  have  a  greater  effective  power,  or  coverage, 
than  that  proposed  by  the  applicant  The  Southwest  Broad¬ 
casting  Company,  therefore,  the  finding  of  the  Federal 
Communications  Commission  that  “by  reason  of  its  greater 
power  when  operating  during  daytime  hours,  the  station 
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proposed  by  the  Southwest  Broadcasting  Company  will 
afford  a  more  satisfactory  service  to  the  residents  of  Pres- 
cott  than  the  station  proposed  by  W.  P.  Stuart”  is  an  er¬ 
roneous  finding  and  not  based  on  facts  presented  in  the 
records  of  the  two  applicants. 

(g)  The  RCA  type  100-E  high  fidelity  100  watt  broadcast 
transmitter  is  approved  by  the  Federal  Communications 
Commission.  (See  Standards  of  Good  Engineering  Prac¬ 
tice  page  23.5) 

(h)  The  RCA  type  100-E  is  a  development  and  a 
934  product  of  the  radio  genius  of  the  world,  The  Radio 
Corporation  of  America,  with  such  great  labora¬ 
tories  and  manufacturing  concerns  as  RCA  Manufacturing 
Company,  Westinghouse,  General  Electric,  and  others  back 
of  its  developmental  and  research  work. 

(i)  The  RCA  type  100-E  transmitter  is  a  highly  de¬ 
veloped,  fool-proof  piece  of  equipment  designed  for  unin¬ 
terrupted  broadcast  service,  designed  to  perform  continu¬ 
ously,  at  a  minimum  expense  and  with  a  minimum  of  main¬ 
tenance,  each  part  thereof  has  a  definite  purpose  to  ac¬ 
complish,  in  the  most  satisfactory  manner,  to  provide  the 
stability  of  frequency  and  true  reproduction  of  program 
fidelity  that  is  demanded  of  present  day  broadcast  trans¬ 
mitters  by  both  the  listening  public  and  the  Federal  Com¬ 
munications  Commission. 

(j)  The  RCA  type  100-E  broadcast  transmitter  main¬ 
tains  its  carrier  frequency  within  =h  10  cycles  of  the 
assigned  carrier  frequency,  the  audio  frequency  response 
is  held  within  ±  Idb  throughout  the  audio  spectrum  of 
30  to  10,000  cycles,  the  background  noise  is  held  at  a  mini¬ 
mum,  unweighted  it  is  -55  db  below  100%  modulation,  at 
100%  modulation  the  audio  harmonic  content  is  less  than 
6%  with  all  harmonics  arithmetically  added  and  the  radio 
frequency  harmonics  are  held  at  a  minimum  of  .05%  of 
less.  (See  specifications  of  RCA  type  100-E  broadcast 
transmitter.) 

(k)  It  has  been  the  plan,  from  the  beginning,  as  pointed 
out  previously  in  this  petition,  for  your  petitioner  to  apply 
to  the  Federal  Communications  Commission  for  an  increase 
of  power  to  250/100  watt  operation  as  soon  as  the  proposed 
station  was  operating  on  a  self  sustaining  basis.  This  would 
be  accomplished  by  the  addition  of  an  RCA  type  100-EM 
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modulator  which  is  specifically  designed  to  be  added  to  the 
type  100-E  transmitter  in  order  to  increase  the  power  out¬ 
put  of  the  type  100E  so  as  to  be  satisfactorily  operated  at 
250  watts  or  for  250/100  watt  operation. 

(l)  Enforceable  contracts  have  been  entered  into  with 
the  RCA  Manufacturing  Company  for  the  100E  transmitter, 
and  an  RCA  type  96-A  Limiting  Amplifier,  also  with  Win- 
charger  Corporation,  Sioux  City,  Iowa  for  an  antenna  and 
ground  system  consisting  of  a  full  wave-length  vertical 
radiator  (165  feet)  and  150  buried  radials  wave-length 
long.  (165  feet)  (See  attached  drawings,  Figures  1  and 

2  on  pages  following,  particularly  Figure  2.) 

935  It  is  shown  that  The  Southwest  Broadcasting 

Company  transmitting  equipment  and  antenna  and 
ground  system  would  have  an  effective  daytime  power  of 
224.5  watts  or  1.5  watts  LESS  than  that  of  your  petitioner, 
W.  P.  Stuart,  and  an  effective  night  time  power  of  89.8 
watts  or  32.8  watts  LESS  than  the  night  time  powder  of 
your  petitioner.  (See  figure  1) 

(m)  The  effective  power  of  this  combination  would  be 
226  watts  since  the  antenna  specified  "would  have  the  effect 
of  increasing  the  transmitter  power  from  100  watts  to  113 
watts.  (See  Figure  1  attached,  showing  effective  power 
plotted  against  antenna  height.)  And  the  use  of  the  RCA 
96-A  Limiting  Amplifier  is  equivalent  to  doubling  the  car¬ 
rier  power  of  the  transmitter  or  making  the  effective  power 
226  watts  for  a  transmitter  power  of  100  watts.  (Federal 
Communications  Commission  rating) 

(n)  The  sixth  annual  report  of  the  Federal  Radio  Com¬ 
mission  reads  in  part  “If  data  were  available  on  primary 
coverage  of  all  broadcast  stations  and  tabulated  according 
to  power,  it  would  undoubtedly  reveal  that  power  alone 
is  of  minor  importance  in  determining  coverage  and  that 
there  are  other  factors  which  are  more  influential.  As  a 
matter  of  fact,  the  percentage  of  modulation  is  more  im¬ 
portant  than  power  and  the  effectiveness  of  the  site  and 
the  efficiency  of  the  radiating  system  are  more  important 
than  either.”  In  the  Commission’s  own  wording,  based  on 
the  work  of  the  Commission  engineers  in  determining  the 
efficiency  of  broadcast  transmitter  installations,  “.  .  . 
power  alone  is  of  minor  importance  in  determining  cover- 


PROPOSED  ANTENNA  &  GROUND  SYSTEM 
1500  KILOCYCLES 
W.  P.  Stuart 


Prescott  Arizona 


The  antenna  is  to  be  a  full  quarter  vrave  guyed  vertical 
radiator,  165*  high,  and  shunt  excited. 


Tbo  ground  is  to  consist  of  a  buried  screen  made  of  S/4 
inch  galvanized  chicken  mesh.  The  screen  to  be  50  feet 
square  with  the  antenna  located  in  the  center.  In  ad¬ 
dition  to  this  buried  screen  150  bured  radials  of 
#14  copper  wire  are  to  be  used,  each  165  feet  (quarter 
wavelength)  long.  Biese  radials  will  be  evenly  spaced 
throughout  the  360  degrees  of  the  circle. 


FIGURE  2 
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938  (o)  The  equipment  proposed  by  the  applicant,  The 
Southwest  Broadcasting  Company  DOES  NOT  show 

that  engineering  ability,  good  judgment  or  forethought  was 
used  by  the  designers  or  by  the  applicant  in  deciding  upon 
the  equipment  proposed.  This  equipment  consists  of  the 
parts  of  the  old  KPJM  transmitter,  which  the  applicant 
has  agreed  to  purchase  for  $3,000.00.  This  equipment  in¬ 
cludes  a  Doolittle  and  Faulkner  Frequency  Monitor,  and  an 
American  Pizeo  Supply  Company  temperature  controlled 
crystal  oscillator  and  various  other  parts.  It  is  the  inten¬ 
tion  of  The  Southwest  Broadcasting  Company  to  turn  this 
equipment  over  to  a  Mr.  Frank  Brown  to  be  rebuilt.  Mr. 
Brown’s  only  technical  qualifications  seems  to  be  the  holding 
of  a  Radiotelephone  Operators  License,  First  Class,  with 
very  little  if  any  experience.  He  is  NOT  an  engineer  and 
is  NOT  capable  of  handling  the  assignment  of  properly  de¬ 
signing,  constructing  and  maintaining  the  station  proposed 
by  the  applicant,  The  Southwest  Broadcasting  Company. 

(p)  According  to  the  drawings  and  the  application  (FCC 
form  301)  it  is  shown  that  the  transmitting  equipment  pro- 
j>osed  by  The  Southwest  Broadcasting  Company  would  con¬ 
sist,  in  the  RF  line-up,  of  a  piezo-electric  oscillator  with 
automatic  temperature  control,  four  (4)  intermediate  am¬ 
plifier  stages  and  a  final  amplifier  consisting  of  three  (3) 
type  203-A  tubes  operating  in  parallel.  The  audio  fre¬ 
quency  line-up  consists  of  four  (4)  push-pull  amplifier 
stages  the  last  stage  of  which  uses  two  (2)  type  203-A  tubes 
as  a  class  B  modulator.  The  power  supply  is  shown  as  five 
(5)  separate  rectifiers  one  of  which  is  a  Three  (3)  phase, 
full  wave,  six  (6)  tube  arrangement  with  star  secondary 
connections  and  delta  primary  connections,  the  other  four 
(4)  rectifiers  are  all  single  phase,  full  wave. 

(q)  The  use  of  such  a  complicated  transmitting  equip¬ 
ment  adds  nothing  whatever  to  performance  over  a  dif¬ 
ferent  system  but  does  add  first  cost,  installation  cost,  op¬ 
erating  cost,  tube  replacement,  maintenance,  and  operating 
difficulties.  It  has  been  proved,  during  the  past  sixteen 
years  of  broadcasting  that  simplicity  has  its  advantages, 
not  only  in  operating  cost  but  also  in  the  fact  that  trouble 
is  less  likely  to  develop,  thereby  eliminating,  to  a  great  ex¬ 
tent,  transmitter  failures  which  cause  shut-downs  and 

939  loss  of  time  on  the  air  as  well  as  costly  maintenance. 
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(r)  Reference  is  first  made  to  the  four  (4)  inter¬ 
mediate  amplifier  stages  proposed  by  The  Southwest  Broad¬ 
casting  Company.  Two  (2)  amplifier  stages,  properly  de¬ 
signed  and  adjusted,  is  more  than  adequate  to  fully  excite 
the  final  or  modulated  amplifier  for  class  C  operation,  and 
to  completely  isolate  the  oscillator  from  the  final  amplifier 
and  prevent  frequency  modulation.  The  use  of  more  than 
two  intermediate  amplifier  stages  only  necessitates  com¬ 
plicated  and  expensive  assembly,  waste  in  both  design  and 
operation,  additional  maintenance,  greater  possibility  of 
failure  and  DOES  NOT  contribute  anything  in  the  way  of 
performance  over  the  customary  two  (2)  amplifier  stages. 

I  (s)  It  is  shown  by  the  drawings  that  a  center  tapped  re¬ 
sistor  is  to  be  placed  across  the  filament  supply  of  the 
oscillator  and  the  first  three  (3)  intermediate  amplifier 
stages,  yet  the  four  (4)  tubes  associate  with  these  circuits 
ALL  receive  their  filament  supply  from  a  common  source 
of  7.5  volts  AC-  Although  the  resistors  shown  are  not 
shown  as  having  adjustable  center  taps  this  would  be  neces¬ 
sary,  when  using  one  resistor  across  each  tube  filament,  to 
properly  balance  out  any  AC  hum  that  might  be  introduced 
from  this  source.  Had  four  (4)  variable  center  tap  re¬ 
sistors  been  shown  it  would  necessitate  four  (4)  unneces¬ 
sary  adjustments.  One  (1)  resistor,  fixed  or  variable 
center  tap,  used  across  the  AC  supply  to  all  four  of  the 
tubes  mentioned  would  completely  eliminate  any  hum  that 
might  be  introduced  from  this  source. 

(t)  To  operate  the  final  or  modulated  amplifier  with  three 
(3)  type  203- A  tubes  in  parallel  without  some  provision 
made  for  the  prevention  or  elimination  of  parasitic  oscilla¬ 
tions  IS  NOT  in  accordance  with  good  engineering  practice. 
The  drawings  of  the  transmitter  proposed  by  the  Southwest 
Broadcasting  Company  does  not  show  that  any  provision 
has  been  made  by  the  applicant,  his  technical  advisors  or 
the  designers,  R.  B.  Thompson  and  C.  W.  Morris,  to  sup- 
I  press  or  eliminate  parasitic  oscillations. 

940  (u)  Your  petitioner,  AV.  P.  Stuart,  due  to  the  fact 

that  considerable  time  and  effort  is  shown  in  the 
making  of  the  drawings  for  The  Southwest  Broadcasting 
Company  to  show  all  by-pass  condensers,  filter  condensers, 
small  resistors  and  other  minor  details,  usually  taken  for 
granted  in  making  drawings  of  proposed  equipment,  believes 
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this  oversight  represents  a  lack  of  engineering  and  technical 
ability  on  the  part  of  the  applicant,  The  Southwest  Broad¬ 
casting  Company  and/or  the  designors  of  the  proposed 
equipment. 

(v)  The  use  of  such  a  complicated  power  supply  as 
shown  in  the  drawings  of  the  equipment  proposed  by  The 
Southwest  Broadcasting  Company  only  adds  further  com¬ 
plications  and  operating  and  maintenance  costs.  The  entire 
rectifier  equipment  consisting  of  the  three  (3)  phase,  full 
wave,  six  (6)  tube,  main  rectifier  and  four  (4)  single  phase 
full  wave  rectifiers  could  be  replaced  with  three  (3)  full 
wave  single  phase  rectifiers  with  a  considerable  gain  in 
economy  and  completely  satisfactory  operation. 

(w)  Xo  provision  is  made  for  reading  plate  voltages  of 
any  circuit  other  than  the  final  or  modulated  amplifier  and 
the  class  B  modulator. 

(x)  At  no  place  in  the  record  of  the  applicant,  The  South¬ 
west  Broadcast  Company  is  it  shown  that  Buie  32.6  (Pages 
12.1  to  12.7  inclusive.  Standards  of  Good  Engineering  Prac¬ 
tice)  will  be  satisfactorily  complied  with  or  that  provision 
has  been  made  by  the  applicant  and/or  the  designers  of  the 
proposed  equipment  to  meet  more  than  possibly  4  or  5  sec¬ 
tions  of  this  rule.  (Buie  32.6) 

(v)  It  is  customary  for  a  broadcast  transmitter  licensed 
for  250/100  watt  operation  to  draw  from  the  power  mains 
about  1700  watts  for  250  watt  operation  and  about  1400 
watts  for  100  watt  operation.  These  are  general  averages 
for  high  level  modulated  transmitters  similar  to  that  re¬ 
quested  by  the  Southwest  Broadcasting  Company.  The 
equipment  proposed  by  the  applicant,  The  Southwest 
Broadcasting  Company,  shows  that  power  consumption  for 
250  watt  operation  will  be  NOT  LESS  than  2449.3  watts 
and  for  100  watt  operation  it  is  not  expected  to  be  less  than 
1852.29  watts.  This  shows  a  great  inefficiency  in  power 
transfer. 

941  (z)  The  equipment  proposed  by  W.  P.  Stuart,  your 

petitioner,  would  draw  from  the  power  mains  for  its 
operation  at  100  watts  a  maximum  of  1125  watts.  Later 
when  the  power  is  increased  for  250  watt  operation  the 
power  consumption  from  the  AC  mains  would  be  1700 
watts  for  250  watt  operation  and  1500  watts  for  100  watt 
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proposed  by  your  petitioner  WILL  meet  any  future  re¬ 
quirements  as  may  be  adopted  by  the  Federal  Communica¬ 
tions  Commission,  will  deliver  a  greater  effective  power 
than  that  proposed  by  the  Southwest  Broadcasting  Com¬ 
pany  and  will  operate  so  as  to  serve  public  interest,  con¬ 
venience  and  necessitv. 

944  (1)  It  is  shown  in  the  data  (maps,  application  form 

301  and  testimony  of  The  Southwest  Broadcasting 
Company)  that  the  transmitter  site  selected  by  the  appli¬ 
cant,  The  Southwest  Broadcasting  Company,  is  1.9  miles 
south  and  slightly  west  of  the  city  of  Prescott,  Arizona, 
the  city  to  be  served  by  either  of  the  proposed  stations. 

(2)  The  Topography  map  submitted  bv  the  Southwest 
Broadcasting  Company  shows  the  transmitter  location  in 
the  extreme  lower  left-hand  corner.  As  shown  by  this  map 
the  greater  portion  of  the  city  of  Prescott,  Arizona,  is  5300 
feet  above  mean  sea  level.  On  this  same  map  approxi¬ 
mately  mile  north  of  the  site,  selected  by  the  Southwest 
Broadcasting  Company  a  base  mark  is  indicated  showing 
the  elevation  at  this  point  to  be  5543  feet  above  mean  sea 
level,  therefore,  it  is  shown  that  the  transmitter  site, 
selected  by  The  Southwest  Broadcasting  Company,  is  at 
least  250  feet  ABOVE  the  city  of  Prescott.  This  map  also 
shows  the  transmitter  site  selected  to  be  located  in  a  valley 
that  gradually  slopes  down  to  the  north  and  easterly  to  the 
city  of  Prescott  with  the  hills  rising  to  6000  feet  on  the  east 
within  seven  miles,  on  the  west  within  three  miles  and  on 
the  south  within  three  miles.  It  is  also  shown  that  Granite 
Creek  runs  through  this  valley  on  through  the  city  of  Pres¬ 
cott  and  on  to  the  north  into  Lonesome  Valley,  therefore, 
the  terrain  around  the  selected  transmitter  location  of  The 
Southwest  Broadcasting  Company  and  between  the  trans¬ 
mitter  site  and  the  citv  of  Prescott  is  hillv  while  the  soil 
type  will  be  gravelly  and  rocky  and  sandy  loam,  therefore, 
it  is  expected  the  conductivity,  of  the  intervening  terrain, 
will  be  about  30  to  40. 

(3)  None  of  the  available  information  or  engineering 
data,  on  proper  transmitter  location,  points  to  the  selected 
transmitter  site,  of  the  Southwest  Broadcasting  Company, 
as  being  proper,  satisfactory  or  in  conformity  with  good 
engineering  practice. 


W.  P.  STUART  vs.  FED.  COMMUNICATIONS  COMMISSION.  571 

945  (4)  H.  E.  Gehring,  associated  with  RCA  field  in¬ 
tensity  and  antenna  research  work,  states  that  an  an- 
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tenna  and  ground  system  similar  to  that  to  be  installed  by 
The  Southwest  Broadcasting  Company  will  have  an  over-all 
efficiency  of  approximately  7 5%.  According  to  Gehring, 
using  the  antenna  and  ground  system  requested  by  The 
Southwest  Broadcasting  Company  and  with  a  transmitter 
power  of  250  watts,  the  UN  ATTENUATED  signal  would 
be  S0.1  inv/m  at  one  mile. 

(5)  Without  attenuation  the  signal  strength  of  a  station, 
at  any  distance,  is  equal  to  the  signal  strength  at  one  mile, 
divided  by  the  distance.  This,  of  course,  refers  only  to  an 
UN  ATTENUATED  signal  over  terrain  of  perfect  con¬ 
ductivity. 

(6)  If  this  condition  of  perfect  conductivity  and  no  at¬ 
tenuation  existed  the  field  strength  from  the  station,  as 
proposed  by  The  Southwest  Broadcasting  Company,  would 
be  42.1  mv/m  at  the  city  center  (1.9  miles  from  transmitter 
location)  and  25  mv/m  at  the  northern  edge  of  the  city. 
(3.2  miles  from  transmitter  location)  Since  the  condition 
of  perfect  conductivity  and  no  attenuation  can  exist  the 
field  strength  at  these  points  will  be  much  lower. 

(7)  Since  the  transmitter  site,  selected  by  The  Southwest 
Broadcasting  Company,  is  not  correct  or  based  on  a  study 
of  maximum  coverage  from  this  point  it  cannot  be  expected 
that  the  station,  proposed  by  The  Southwest  Broadcasting 
Company,  will  adequately  and  properly  serve  the  city  of 
Prescott  and  the  surrounding  territory.  It  is  not  expected 
that  the  minimum  requirements  for  class  IV  stations  as 
set  down  in  Rule  31.4,  Standards  of  Good  Engineering 
Practice,  will  be  met  by  the  applicant,  The  Southwest 

B roa dea sting  Compan y . 

946  (8)  Your  petitioner,  W.  P.  Stuart,  again  points  to 
the  inaccuracy  and  carelessness  of  the  applicant  The 

Southwest  Broadcasting  Company  which  unavoidably 
points  to  neglect  and  carelessness  in  all  dealings  of  said 
applicant.  Particular  reference  is  made  to  the  designation 
of  the  site  for  transmitter  location. 

(9)  The  application  of  The  Southwest  Broadcasting  Com¬ 
pany  (FCC  Form  301)  under  question  21  reads  as  follows: 
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“21.  Proposed  location  of  transmitter:  State  Arizona, 
County  Yavapai,  City  or  town  Prescott,  Street  and  number 
1.9  mi.  from  center  to  business  district. 

N.  Lat:  Degrees  34,  min.  32,  sec.  43 

W.  Long.  Degrees  112,  min.  29,  sec.  01.” 

,(10)  the  Topography  map,  submitted  by  The  Southwest 
Broadcasting  Company  shows  the  transmitter  location  to 
be  as  follows: 

X.  Lat.  34  degrees,  12  minutes  plus  instead  of, 

X.  Lat.  34  degrees,  32  minutes,  43  seconds. 

\Y\  Long.  112  degrees,  28  minutes  plus  instead  of, 

IV.  Long.  112  degrees,  29  minutes,  1  second. 

(11)  If  the  transmitter  were  located  as  indicated  from 
latitude  and  longitude  it  would  be  approximately  21/*  miles 
north  and  slightly  west  of  the  location  indicated  which  is 
within  the  near  vicinity  of  the  northern  Arizona  fair 
grounds  and  in  a  rather  densely  populated  territory. 

(12)  The  location  selected  by  your  petitioner,  W.  P. 
Stuart,  as  a  possible  site  is  located  in  what  is  known  as 
Cortez  Park,  an  undeveloped  sub-division  located  approxi¬ 
mately  1  1  /S  miles  southwest  of  the  business  center  of  the 
city  of  Prescott  and  about  1  mile  outside  of  the  Prescott 
city  limits.  The  exact  Latitude  and  Longitude  of  this  site  is : 

X.  Lat.  34°,  31',  39",  ±  5" 

IV.  Long.  112°,  29',  57",  ±  5" 

(13)  Your  petitioner  will,  if  successful  in  acquiring 
947  the  requested  facilities,  make  field  strength  measure¬ 
ments  to  determine  the  best  possible  location  to  ade¬ 
quately  serve  the  city  of  Prescott  and  surrounding  terri¬ 
tory,  however,  from  available  data  the  selected  site,  de¬ 
scribed  above  would  be  most  satisfactorv. 

•> 

(14)  As  pointed  out  elsewhere  in  this  petition  the  effective 
power  of  the  transmitter  equipment  and  antenna  and 
ground  would  be  226  watts  and  since  the  effective  power  of 
the  station  proposed  by  The  Southwest  Broadcasting  Com¬ 
pany  would  be  224  watts  daytime  and  89.8  watts  nightime 
it  is  safe  to  assume  both  stations  would  be  operating  as  250 
watt  stations  (these  figures  do  not  hold  true  for  nightime 
operation  of  the  station  proposed  by  The  Southwest  Broad¬ 
casting  Company.) 
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(15)  The  antenna  and  ground  system  your  petitioner  will 
install  (see  attached  drawing,  figure  2)  will  have  an  over-all 
efficiency  of  approximately  85%.  This  is  based  on  data 
compiled  by  H.  E.  Gehring.  Therefore,  the  expected  un¬ 
attenuated  signal  strength  or  field  intensity  would  be  equiv¬ 
alent  to  90  mv/m  at  1  mile  and  45  mv/m  at  2  miles.  The 
greater  portion  of  the  city  of  Prescott,  Arizona,  lies  be¬ 
tween  the  1  and  2  mile  contours,  the  balance  of  the  city,  as 
shown  by  maps,  lies  within  the  2.6  mile  contour,  therefore, 
the  expected  unattenuated  field  intensity  would  vary  from 
90  mv/m  to  34.6  mv/m  throughout  the  entire  city  of  Pres¬ 
cott. 

(16)  At  no  place,  in  the  city  of  Prescott,  does  the  ex¬ 
pected  unattenuated  field  intensity  drop  within  about  72% 
of  the  minimum  field  intensity  requirement  of  25  mv/m 
which  is  the  minimum  requirement  of  Rule  314,  Standards 
of  Good  Engineering  Practice  for  business  or  factory  areas 
of  the  citv. 

(17)  The  Federal  Communications  Commission  states  in 
TABLE  A,  Standards  of  Good  Engineering  Practice,  page 
4.2,  that  the  approximate  blanket  area  of  a  100  watt  station 
is  .15  miles  from  the  antenna.  Since  the  carrier  power  of 
the  station  proposed  by  your  petitioner  is  100  watts  the 
blanket  area  would  remain  the  same  as  specified  in  Table  A, 
Rule  31.4,  however,  it  is  shown  elsewhere  in  this  petition 

that  the  station  proposed  by  your  petitioner,  W.  P. 
948  Stuart,  would  have  an  effective  power  of  226  watts 
and  because  of  this  greater  effective  power  and  con¬ 
siderably  better  location  than  the  transmitter,  antenna  and 
location  of  the  Southwest  Broadcasting  Company,  would 
produce  a  much  stronger  signal  in  the  city  of  Prescott  and 
the  surrounding  territory  and  would,  by  reason  of  its 
greater  effective  power,  better  serve  public  interest,  con¬ 
venience  and  necessity. 

(18)  Within  the  blanket  area  of  the  proposed  location  of 
your  petitioner,  W.  P.  Stuart  the  population  is  approxi¬ 
mately  10;  within  .4  mile,  28;  1  mile,  400;  2  miles,  3000;  3 
miles,  6000;  5  miles,  7000;  8  miles,  8000. 

(19)  Since  most  all  of  the  population  to  be  served  lies  to 
the  north  and  east  of  the  proposed  transmitter  location  the 
expected  unattenuated  field  intensity  in  these  directions  of 
the  proposed  transmitter  and  location,  of  W.  P.  Stuart, 
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would  be  as  follows:  1  mile,  90  mv/m;  2  miles,  45  mv/'m; 
3  miles,  30  mv/v;  5  miles,  18  mv/m;  8  miles,  11.2  mv/m. 
All  these,  of  course,  are  unattenuated  assumptions,  never¬ 
theless,  they  unavoidably  point  to  the  conclusion  that  the 
transmitting  equipment,  antenna  and  ground  system  and 
the  proposed  location  will  produce  a  more  satisfactory  sig¬ 
nal  throughout  the  city  of  Prescott,  Arizona,  and  the  sur¬ 
rounding  territory,  a  much  higher  signal  noise  ratio  and 
will,  to  a  greater  degree,  serve  public  interest,  convenience 
and  necessity  than  the  equipment  and  location  of  the  ap¬ 
plicant  The  Southwest  Broadcasting  Company. 

949  "WHEREFORE  your  Petitioner  requests  the  Com¬ 
mission  give  its  careful  consideration  to  the  subject 
matter  of  this  Petition  for  Rehearing  and  grant  a  rehear¬ 
ing  as  requested,  or  reverse  its  decision  whereby  the  appli¬ 
cation  of  Southwest  Broadcasting  Company  was  granted 
and  the  application  of  W.  P.  Stuart  was  denied,  or  grant 
such  other  relief  as  may  appear  proper  in  the  premises. 

i  Respectfully  submitted : 

W.  P.  STUART 

By  FRANK  STOLLENWERCK, 

i  His  Attorney 

Verification  and  Affidavit  of  Service 

City  of  Washington 

District  of  Columbia  ss: 

Personally  appeared  before  me,  a  Notary  Public,  Frank 
Stollenwerck,  who  stated  on  oath  that  he  is  attorney  for 
W.  P.  Stuart  and  that  the  facts  stated  in  the  foregoing  Peti¬ 
tion  for  Rehearing  are  true  of  his  own  knowledge,  except 
as  to  such  statements  as  are  therein  stated  on  information 
and  belief,  and  as  to  such  statements  he  believes  them  to 
be  true. 

Affiant  further  states  that  he  has  sent  by  registered  mail 
(postage  prepaid)  a  true  copy  hereof  to  the  Southwest 
Broadcasting  Company,  the  only  party  to  the  hearing 
hereon. 

i  FRANK  STOLLENWERCK 

Affiant 
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Sworn  to  and  subscribed  before  me  this  21st  day  of  July, 
1938 

CATHARINE  S.  WILTON 
(Seal)  Notary  Public  ( D .  C.) 

My  Commission  expires  May  16,  1943 

950  Endorsed:  Federal  Communications  Commission 
Jul  23  1938  Office  of  Secretary 

Endorsed:  Received  Jul  23  1938  Docket  Section 

Federal  Communications  Commission 


Washington,  D.  C. 
Docket  No.  3797 


In  re  Applications  of 

Southwest  Broadcasting  Company 
Prescott,  Arizona 

For  Construction  Permit 


and 

Docket  No.  3906 

W.  P.  Stuart 
Prescott,  Arizona 

For  Construction  Permit 


Demurrer 


Comes  now  Southwest  Broadcasting  Company,  permittee 
of  Broadcast  Station  KYCA,  Prescott,  Arizona,  and  de¬ 
murs  to  the  petition  for  rehearing  tiled  by  W.  P.  Stuart,  ap¬ 
plicant  for  a  new  station  at  Prescott,  Arizona,  and  shows 
that  many  of  the  facts  set  forth  in  the  petition  for  rehear¬ 
ing  were  used  in  a  prior  petition  for  rehearing  which  was 
granted  bv  the  Commission  and  rehearing  held  and  to  such 
other  facts  as  are  set  forth  in  said  petition  that  they  do  not 
constitute  grounds  for  rehearing  because  it  appears  from 
the  opinion  and  decision  of  the  Commission  that  the  facts 
set  forth  in  the  petition  for  rehearing  were  considered  by 
the  Commission  insofar  as  the  same  were  material  to  the 
issues  presented  by  the  applications  and  that  where  facts 
appear  of  record  as  are  referred  to  in  the  petition  for  re¬ 
hearing  but  were  not  discussed  in  detail  in  the  opinion  and 
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decision  of  the  Commission,  .then  such  facts  appear  to  be 
immaterial  to  the  issues  presented  by  the  applications. 

Respectfully  submitted, 

SOUTHWEST  BROADCASTING 
COMPANY 

!  By  BEN  S.  FISHER 

CHARLES  V.  WAYLAND 
i  Its  Attorneys 

951  Washington 

District  of  Columbia  ss: 

!  Charles  V.  Wayland,  being1  first  duly  sworn,  on  oath  de¬ 
poses  and  says  that  he  is  one  of  the  attorneys  for  Southwest 
Broadcasting  Company,  permittee  of  Broadcast  Station 
KYCA,  Prescott,  Arizona,  and  applicant  herein;  that  the 
facts  in  the  foregoing  demurrer  are  true  and  correct  to  the 
best  of  his  personal  knowledge  and  belief,  except  as  to  such 
statements  as  are  therein  stated  to  be  on  information  and 
belief,  and  as  to  such  statements,  he  believes  them  to  be  true 
and  correct;  and  that  he  has  forwarded  by  registered  mail, 
postpaid,  a  true  and  correct  copy  of  said  demurrer  to  all 
interested  parties. 

CHARLES  V.  WAYLAND 


Subscribed  and  sworn  to  before  me  this  23d  day  of  July, 

»  v  7 

1938. 


MILDRED  G.  MURNAN 
(Seal)  Notary  Public ,  D.  C. 

My  Commission  expires  November  15,  1942. 

952  Copy 


Minutes  of  the 

Federal  Communications  Commission 


Minute  # 373-38 
August  31,  1938 
10:30  A.  M. 


PRESENT:  Commissioners  McNinch,  Chairman;  Craven, 
Sykes  and  Brown. 

****** 

BROADCAST  MATTERS 
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Hearing  Docket 

****** 

The  Commission  denied  the  petition  of  W.  P.  Stuart, 
Prescott,  Arizona  for  rehearing  on  his  application  for  con¬ 
struction  permit,  Docket  No.  3906  and  the  application  of 
the  Southwest  Broadcasting  Company,  Prescott,  Arizona, 
for  construction  permit,  Docket  No.  3797  and  dismissed  the 
demurrer  thereto  by  the  Southwest  Broadcasting  Company. 
#**#*# 

T.  J.  SLOWIE, 

Secretary. 

953  In  the  United  States  Court  of  Appeals  for  the 

District  of  Columbia 

No.  7248. 

W.  P.  Stuart,  Appellant, 
v. 

Federal  Communications  Commission,  Appellee. 

Certificate  of  T.  J.  Slowie,  Secretary  of  the  Federal  Com¬ 
munications  Commission 

I,  T.  J.  Slowie,  Secretary  of  the  Federal  Communications 
Commission,  do  hereby  certify  that  the  attached  are  orig¬ 
inals  or  true  and  correct  copies  of  all  papers  and  evidence 
presented  to  the  Federal  Communications  Commission  in 
the  matter  of  the  application  of  W.  P.  Stuart,  Prescott,  Ari¬ 
zona,  for  construction  permit,  and  also  a  true  and  correct 
copy  of  the  Statement  of  Facts,  Grounds  for  Decision,  and 
Order  of  the  Commission  in  the  matters  involved  in  the 
above-entitled  appeal. 

Witness  my  hand  and  the  seal  of  the  Federal  Communi¬ 
cations  Commission  this  17th  day  of  October,  A.  D.,  1938. 

FEDERAL  COMMUNICATIONS 
COMMISSION, 

Bv  T.  J.  SLOWIE 
(Seal)  Secretary. 
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954  United  States  Court  of  Appeals  for  the  District  of 
Columbia  Filed  Oct  24  1938  Joseph  AY.  Stewart, 
Clerk 

In  the  Court  of  Appeals  of  the  District  of  Columbia 

No.  7248 

AY.  P.  Stuart,  Appellant , 


v. 

Federal  Communications  Commission,  Appellee. 

AA’ashington,  D.  C. 

October  24,  1938 

To  the  Clerk  of  the  Court  of  Appeals 
of  the  District  of  Columbia 

Sir: 

Comes  your  Appellant  AY.  P.  Stuart  and  herewith  files  a 
brief  statement  of  the  errors  for  which  this  appeal  is  prose¬ 
cuted,  and  of  the  parts  of  the  record  Appellant  thinks  nec¬ 
essary  for  the  consideration  by  the  Court  of  the  questions 
involved. 

The  errors  are  the  acceptance  by  the  Appellant  as  being 
true  certain  representations  by  the  Southwest  Broadcast¬ 
ing  Company  as  to  its  financial  status  at  the  time  of  the 
original  hearing  which  Appellant  considers  material  to  the 
issues  of  the  case,  and  which  Appellant  contends  the  evi¬ 
dence  and  proof  presented  at  the  second  of  further  hear¬ 
ing  clearly  established  to  be  false. 

Appellant  is  designating  on  Exhibit  A  herewith  a  list  of 
items  in  the  record  identified  by  page  numbers  which  Ap¬ 
pellant  believes  are  unnecessary  for  the  consideration  by 
the  Court  of  the  questions  involved.  The  other  items  not 
oipitted  Appellant  believes  sufficient  in  scope  for  a  proper 
consideration  by  the  Court  of  the  issues. 

Respectfully  submitted : 

AY  P  STPAPT 

By  FRANK  STOLLENAYERCK, 

Ilis  Attorney 

Service  is  accepted  of  a  copy  of  the  above  statement  and 
directions  to  the  Clerk  of  the  parts  of  the  record  Appellant 
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thinks  necessary  for  the  consideration  of  the  questions  in¬ 
volved. 

FEDERAL  COMMUNICATIONS  COMMISSION 
(Signed)  By  JOHN  B.  REYNOLDS 

October  24,  1938 

955  In  the  Court  of  Appeals  of  the  District  of  Columbia 

No.  7248 

W.  P.  Stuart,  Appellant, 
v. 

Federal  Communications  Commission,  Appellee. 

Now  comes  the  Appellant  in  the  above-entitled  cause  by 
Frank  Stollenwerck,  his  attorney,  and  directs  the  Clerk  to 
print  the  record  in  said  cause  as  filed  except  those  parts 
thereof,  which  the  Clerk  is  directed  to  omit,  namely :  Those 
pages  of  the  Record  set  forth  for  omission  in  Exhibit  A 
hereto  attached  and  made  a  part  hereof.  Counsel  certify 
that  the  matter  designated  for  omission  is  immaterial  to  the 
determination  of  the  questions  involved  and  that  the  print¬ 
ing  thereof  would  be  a  needless  expense. 

W.  P.  STUART,  Appellant 
By  FRANK  STOLLENWERCK, 

His  Attorney 

956  Exhibit  A 

Pages  of  the  Record  to  be  Omitted  and  Not  Printed 

Items  refer  to  the  “Index  to  Record”  filed  by  Appellee. 
Pages  refer  to  the  pages  of  the  Record  itself. 

Item  3  pages  29  through  47,  maps  and  drawings  of  trans¬ 
mitting  equipment 

Item  6  pages  52  through  55,  printed  instructions  in  notice 
of  hearing  in  Docket  3797 

Item  9  pages  60  &  61,  Petition  for  Order  To  take  Deposi¬ 
tions,  D.  3797 

Item  12  pages  77,  78,  Map  of  City  of  Prescott 
Item  13  page  79,  letter  requesting  change  in  application 
Item  15  page  82,  letter  requesting  correct  financial  state¬ 
ment 
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Item  19  pages  91,  92,  printed  instructions  in  Notice  of 
Hearing  Docket  3906 

Item  22  pages  98,  99,  Request  for  Order  Take  Depositions 
Docket  3906 

Item  25 

A(3)  page  175,  Order  take  Depositions  Docket  3797 
pages  176  through  234,  Depositions  in  Docket  3797 
B  235  through  315,  Depositions  in  Docket  3906  ex¬ 
cept  Deposition  of  W.  P.  Stuart 
C  330  List  of  Pending  applications,  Arizona 
Item  27  347-360  being  exhibits  1  through  13 
364-367  being  exhibits  15  through  18 
Item  28  368-369  being  Supplementary  Exceptions  Docket 
3906 

Item  29  370,  Request  for  Oral  Argument,  Docket  3797 

Item  30  371-377,  Motion  to  Strike,  Docket  3797 

Item  32  379-384,  Petition  to  Cancel  Oral  Argument  D.  3906 

Item  33  385-386,  Petition  D.  3797  to  deny  No.  32 

Item  35  388-390,  Letter  transmitting  affidavits 

Item  38  399-400,  Petition  (3906)  to  postpone  effective  date 

Item  39  401-402,  Opposition  to  Petition  above 

Item  40  403-404,  Petition  for  rehearing  &  Review  3906 

Item  48  444-455,  Suggested  interrogatories 

Item  49  457-472,  Information  relative  to  alleged  in- 
957  solvency  of  Estate  of  R.  B.  Westerfeld 

Item  52  475-476,  Petition  for  Order  take  Deposi¬ 
tions,  3906 

53  477,  Amendment  to  Petition  above 

54  478-479,  Order  take  Depositions,  3906 

55  480-481,  Petition  Order  take  Depositions,  3797 
i  56  482-483,  Order  take  Depositions,  3797 

57  484-485,  Petition  change  place  of  hearing,  3797 

58  486,  Petition  change  place  of  hearing,  3906 

59  487,  Order  to  proceed  to  Prescott  &  vacate  order 
to  take  Depositions 

60  Omissions  in  the  Transcript  to  Prescott  hearing 

Omit 

beginning  line  14  p.  495  covering  reference  to 
i  and  statement  of  Commission  engineer 

through  line  25  p.  496 

beginning  line  22  p.  500  to  bottom  p.  544  (Tes¬ 
timony  of  Albert  Stetson  relative  to  Station 
i  KPJM  not  an  issue  here.) 
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beginning  line  25  p.  556  through  line  21  p.  571 
on  matters  not  in  issue  i.  e.  Stock  pledges 
Stetson  &  Webb 

beginning  top  p.  586  through  line  8  page  593 
on  C.  D.  Rhodes  responsibility — not  in  issue 
beginning  “Mr.  Locklear  Call  Mr.  Hoffman 
5th  line  from  bottom  page  599  through  line 
3  p.  605 — Hoffman’s  finances  Not  in  issue 
beginning  top  p.  607  through  p.  610  to  3d  line 
from  bottom  on  Lawrence’s  responsibility 
Not  in  issue 

beginning  top  p.  643  through  p.  667  Financial 
status  S.  W.  Co.  Julv  1937  not  in  issue 
beginning  top  p.  674  through  p.  680  Advertis¬ 
ing  commitments  not  in  evidence 
beginning  3d  line  p.  691  through  line  2  p.  737 
Testimony  of  all  W.  P.  Stuart  witnesses  ex¬ 
cept  W.  P.  Stuart 

beginning  top  p.  764  through  line  17  p.  813 
Testimony  on  deposition  taking  not  in  issue 
95S  Item  61  Omit  all  exhibits  under  “A”  on  behalf  of 

Southwest  Broadcasting  Company,  and  all 
Exhibits  under  “B”  being  pages  820 
through  878 

Item  64  Omit  page  901  grant  of  oral  argument 
Item  65  Omit  page  902  continuance  of  oral  argument 
Item  66  Omit  page  903  continuance  of  oral  argument 
Item  67  Omit  page  904  through  906  Motion  continuance 
oral  argument 

Item  68  Omit  page  907  continuance  oral  argument 
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959  In  the  United  States  Court  of  Appeals  for  the 

District  of  Columbia 

Special  Calendar 
No.  7248 

W.  P.  Stuart,  Appellant , 
v. 

Federal  Communications  Commission,  Appellee. 
Designation  of  Record 

Now  comes  the  Federal  Communications  Commission, 
Appellee,  in  the  above-entitled  cause  by  its  counsel  and  di¬ 
rects  the  Clerk  to  print  the  record  in  said  cause  as  filed,  ex¬ 
cept  the  following  parts  thereof  which  the  Clerk  is  directed 
to  omit,  namely: 

1.  Omit  pages  3  and  4. 

2.  Omit  lines  1  to  6  inclusive,  page  5. 

3.  Omit  pages  6  to  11  inclusive. 

4.  Omit  pages  29  to  48  inclusive. 

5.  Omit  pages  52  to  55  inclusive. 

6.  Omit  pages  60  and  61. 

7.  Omit  pages  77  and  78. 

8.  Omit  page  79. 

9.  Omit  page  82. 

10.  Omit  page  83. 

11.  Omit  pages  91  and  92. 

12.  Omit  pages  98  and  99. 

13.  Omit  pages  101  and  102. 

14.  Omit  page  175. 

15.  Omit  pages  235  to  315  inclusive 

16.  Omit  page  329. 

17.  Omit  page  330. 

18.  Omit  pages  347  to  367  inclusive. 

19.  Omit  pages  368  and  369. 

960  20.  Omit  pages  388  to  390  inclusive. 

21.  Omit  pages  399  and  400. 

22.  Omit  pages  40i  and  402. 

23.  Omit  pages  403  and  404. 

24.  Omit  page  405. 

25.  Omit  pages  440  to  456,  inclusive. 
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26.  Omit  pages  457  to  472,  inclusive. 

27.  Omit  pages  475  to  477,  inclusive. 

28.  Omit  pages  478  and  479. 

29.  Omit  pages  480  and  481. 

30.  Omit  pages  482  and  483. 

31.  Omit  pages  484  and  485. 

32.  Omit  page  486. 

33.  Omit  pages  488  to  490,  inclusive. 

34.  Omit  page  902. 

35.  Omit  page  903. 

36.  Omit  pages  904  to  906,  inclusive. 

37.  Omit  page  907. 

Counsel  certifies  that  the  matter  designated  for  omission 
is  immaterial  to  the  determination  of  the  questions  involved 
and  that  the  printing  thereof  would  be  a  needless  expense. 

FEDERAL  COMMUNICATIONS  COMMISSION 

By  WILLIAM  J.  DEMPSEY, 

Acting  General  Counsel. 

Acknowledgment  of  Service 

Service  of  the  within  and  foregoing  Designation  of  Rec¬ 
ord  acknowledged,  and  a  copy  thereof  received,  this  2Sth 
day  of  October,  A.  D.,  1938. 

FRANK  STOLLENWERCK, 

Counsel  for  Appellant. 

961  Endorsement:  No.  7248  In  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  W.  P. 
Stuart,  Appellant,  v.  Federal  Communications  Commission, 
Appellee.  Designation  of  Record.  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Filed  Oct  28  1938 
Joseph  W.  Stewart,  Clerk  Federal  Communications  Com¬ 
mission  William  J.  Dempsey,  Acting  General  Counsel. 

Endorsed  on  cover:  No.  7248.  Stuart,  Appellant,  vs. 
F.  C.  C.  United  States  Court  of  Appeals  for  the  District 
of  Columbia  Filed  Sep  16  1938  Joseph  W.  Stewart,  Clerk 
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IN  THE 


23mteb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA 


No.  7248 


W.  P.  Stuart,  Appellant , 


v. 

Federal  Communications  Commission,  Appellee. 


BRIEF  FOR  APPELLANT. 


BASIC  ESTABLISHED  FACT  UPON  WHICH 
GROUNDS  FOR  APPEAL  ARE  DEVELOPED. 

The  omission  to  list  as  a  liability  on  the  successful 
applicant’s  sworn  financial  statement  the  obligation  to 
repay  $10,000.00  of  borrowed  money  (540)*. 

*X.  B.  Numerals  used  herein  refer  to  pages  of  the  TRANSCRIPT 
OF  RECORD  containing  the  text  of  the  subject  matter  under  con¬ 
sideration. 


SUBSTANTIVE  LAW  CONFERRING  JURISDIC¬ 
TION  ON  THE  COURT. 


“A  finding  without  substantial  evidence  to  support 
it — an  arbitrary  or  capricious  finding — docs  violence 
to  the  law.  It  is  without  the  sanction  of  the  authority 
conferred.  An  inquiry  into  such  facts  belongs  to  the 
judicial  province,  and  does  not  trench  upon  or  involve 
the  exercise  of  administrative  authority.  'Whether 
there  is  compliance  with  the  legal  requirements  which 
fix  the  province  of  the  Commission  and  govern  its  ac¬ 
tion  are  questions  for  judicial  decision,  and  questions 
of  law  upon  which  the  court  is  to  pass.”  Chief  Justice 
Hughes  in  Federal  Radio  Commission  v.  Nelson  Bond 
&  Mortgage  Company ,  289  U.  S.  266  at  276. 

STATUTORY  APPEAL. 

Judicial  review  was  safeguarded  bv  the  Act  of  July 
1, 1930,  which  is  re-enacted  by  the  Communications  Act 
of  1934. 


FORM  OF  NOTICE  OF  APPEAL. 

“No  provision  is  made  in  the  Act  for  a  specific  form 
of  Notice  of  Appeal,  and  the  practice  has  developed  of 
using  a  simple  form  which  contains  the  basis  upon 
which  the  Appellant  deems  himself  to  have  been  ag¬ 
grieved  by  the  ruling  of  the  Commission.”  Socolow, 
Law  of  Radio  Broadcasting .  page  161. 

The  Communications  Act  of  1934,  Sec.  402  (c),  re¬ 
quires  the  filing  of  a  “Notice  in  writing,  and  a  state¬ 
ment  of  the  reasons  therefor.” 

In  the  absence  of  a  prescribed  form  Appellant  set 
forth  his  reasons  for  his  grievance  centered  around  the 
fact — itself  a  compelling  reason — that  testimony  posi¬ 
tively  established  to  be  false  had  been  accepted  the  sec¬ 
ond  time  as  true.  Appellant  used  as  his  reasons  the 
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basic  causes  of  his  appeal,  leaving  to  further  presen¬ 
tation  the  occasions  thereof. 

The  occasions  in  detail  upon  which  the  causes  are 
developed  were  set  forth  in  Appellant’s  Petition  for 
Rehearing,  and  the  Commission  was  full  handed  with 
knowledge  of  the  reasons  for  the  Appeal  before  the 
Notice  of  Appeal  was  filed.  There  were  four  basic 
causes  or  reasons  Appellant  set  forth  in  his  Notice  of 
Appeal. 

1.  Errors  of  law  have  been  committed  by  the 
Commission  because  of  the  failure  (a)  to  take  into 
account  proper  evidence,  (b)  to  dispose  of  mate¬ 
rial  issues  of  fact,  and  (c)  to  include  material  find¬ 
ings  of  fact  upon  whivh  its  conclusions  are  based. 

2.  Findings  of  fact  without  substantial  evidence 
to  support  them,  which  are  obviously  arbitrary  and 
capricious,  have  been  made. 

3.  Testimony  on  material  matters  introduced  at 
the  original  hearing  and  positively  established  to 
be  false  at  a  later  hearing  has  been  accepted  the 
second  time  as  true,  and  based  thereon  the  Com¬ 
mission  has  arbitrarily  and  capriciously  reached 
conclusions  not  in  accord  with  the  proof  made. 

4.  The  Commission  by  administrative  fiat  smack¬ 
ing  of  convenience  of  administration,  not  by  prop¬ 
erly  balanced  adjudication,  has  come  within  the 
constitutional  condemnation  of  arbitrary  exercise 
of  power. 

Appellant  cites  the  ruling  of  your  Honorable  Court 
of  June  15,  1938,  the  case  of  Southland  Industries  In¬ 
corporated  v.  Federal  Communications  Commission , 
No.  7018,  wherein  Appellant  noted  the  Court  specifi¬ 
cally  requires  a  Petition  for  Rehearing  to  be  submitted 
to  the  Commission  and  to  be  acted  upon  by  it  before 
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the  Court  will  assume  jurisdiction  of  the  issue.  With 
that  ease  in  mind  Appellant  prepared  in  considerable 
detail  a  Petition  for  Rehearing  setting  forth  the  as¬ 
signments  of  error  therein  as  a  basis  for  an  appeal 
which  was  contemplated.  In  order  to  provide  the  facil¬ 
ities  for  “exhausting  the  administrative  remedv”  as 
prescribed  by  the  Court  such  Petition  was  submitted  to 
the  Commission,  and  the  usual  denial  of  such  a  Peti¬ 
tion  without  opinion  followed. 

Knowing  the  Petition  for  Rehearing  would  be  in¬ 
cluded  in  the  record  of  the  case  and  that  the  Commis¬ 


sion  had  been  informed  in  detail  of  Appellant’s  rea¬ 
sons  for  appeal  it  was  not  deemed  necessary  to  reiter¬ 
ate  averments  in  the  Petition  for  Rehearing  in  the  for¬ 
mal  Notice  of  Appeal. 

The  case  of  Arnold  v.  United  States ,  263  U.  S.  427 


at  434  cited  in  the  Southland  case  indicated  that  an  ap¬ 
peal  could  not  be  taken  from  other  than  a  final  decision 
of  the  Commission  as  to  the  “parties,  the  whole  subject 
matter  and  the  causes  of  action  involved.” 


Construing  the  mandate  of  the  Court  that  a  Petition 
for  Rehearing  is  essential  to  an  appeal  and  a  neces¬ 
sary  part  of  the  record  it  was  made  the  medium  of  a 
detailed  setting  forth  of  the  occasions  for  the  contem¬ 
plated  appeal. 


APPEALABLE  INTEREST  OF  APPELLANT. 

Note:  This  is  set  forth  in  Appellant’s  “Notice  of 
Appeal”  under  “Statement  of  Reasons  for  Appeal”, 
reading : 

This  appeal  is  taken  pursuant  to  Section  402  of 
the  Communications  Act  of  1934.  The  decision  of 
the  Federal  Communications  Commission  author¬ 
izing  Southwest  Broadcasting  Company  to  con- 
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struct  a  new  station  at  Prescott,  Arizona  aggrieves 
and  adversely  affects  the  interests  of  Appellant 
for  the  reason  that  the  granting  of  the  application 
of  Southwest  Broadcasting  Company  necessarily 
precludes  the  granting  of  Appellant’s  application 
requesting  facilities  on  the  same  frequency  and  in 
the  same  city.  (Unchallenged  conclusion  No.  3  of 
Examiner,  page  183) 

DECISION  APPEALED  FROM. 

The  decision  of  June  22, 1938  appealed  from  is  dated 
June  27,  1938  with  effective  date  designated  as  July  2, 
1938  (537-545). 

Within  twenty  days  thereafter,  namely  on  July  21, 
1938  Appellant  filed  pursuant  to  Section  405  of  the 
Communications  Act  of  1934,  an  application  for  re¬ 
hearing  identified  as  “Petition  for  Rehearing”  (546- 
do)  . 

The  Petition  for  Rehearing  was  denied  without  opin¬ 
ion,  August  31,  1938  (576-577). 

PROCEDURAL  SCOPE. 

Two  hearings  in  consolidated  proceedings  were  held 
on  the  issues  raised  between  the  two  applicants:  the 
first  in  Washington,  D.  C.,  June  5,  1936  herein  known 
as  the  Washington  hearing  (Actual  hearing  70-113. 
Exhibits  and  Depositions  113-175).  The  second  hear¬ 
ing,  herein  known  as  the  Prescott  hearing,  was  held  on 
July  27-28,  1937.  (Actual  hearing  257-455.  Exhibits 
455-509.)  The  two  hearings  were  presided  over  by  the 
same  and  only  Examiner. 
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ORIGINAL  FINDING  OF  EXAMINER. 

The  Examiner  in  his  first  Report,  No.  1-245  (175- 
183)  found  “each  applicant  is  legally,  technically, 
financially,  and  otherwise  qualified  to  construct  and 
operate  the  proposed  station.’’  (Last  paragraph  182.) 
Also  “A  need  for  additional  radio  service  in  the  area 
proposed  to  be  served  does  exist”  .  .  .  (First  para¬ 
graph  183)  but  “A  need  for  two  radio  broadcast  sta¬ 
tions  at  Prescott,  Arizona  does  not  exist.”  (Conclu¬ 
sion  6,  page  183.)  Thereupon  the  Examiner  as  a  basis 
for  his  recommendation  that  Appellant’s  application 
be  denied  and  that  of  Southwest  Broadcasting  Com¬ 
pany  be  granted  differentiates  between  the  two  appli¬ 
cations  only  on  the  specific  basis  of  better  service  and 
greater  coverage  being  provided  for  by  the  application 
of  the  Southwest  Company  (which  requests  250  watts, 
daytime  power)  as  against  100  watts  daytime  power 
requested  by  Appellant. 

i  PROCEDURAL  LACK  OF  BALANCE. 

In  conclusion  6  page  183  the  Examiner  implies  a  bal¬ 
anced  status  of  procedural  merit  to  have  been  shown 
i by  the  contending  applicants  whereby  he  found  both  to 
be  qualified,  and  whereby  he  could  legally  elect  as  be¬ 
tween  them  to  recommend  a  grant  to  one  and  a  denial 
to  the  other.  Upon  such  a  basis,  obviously  adopted  by 
him,  he  differentiates  only  on  the  service  and  cover¬ 
age  distinction  together  with  the  blanket  ground  that 
“from  a  consideration  of  the  entire  record,  the  appli¬ 
cant  Southwest  Broadcasting  Company,  seems  (em¬ 
phasis  ours)  better  qualified  to  construct  and  operate 
the  proposed  station.” 

It  is  this  assumption  by  the  Examiner,  which  has 
been  throughout  the  prolonged  contest  adopted  by  the 
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Commission — procedurally  speaking — of  “everything 
being  equal”  between  the  applicants  that  Appellant  has 
challenged  continually  and  now  seeks  to  disprove  by 
this  Appeal.  The  falsity  of  this  assumption  has  been 
reiterated  on  behalf  of  Appellant  in  oral  arguments,  in 
Exceptions  (184-192;  525-534),  in  Petitions  for  Re¬ 
hearing  (221-237;  546-575)  and  in  explanation  on  the 
record  at  the  Prescott  hearing  (371-376). 

Appellant  has  also  challenged  the  assumption  of  the 
Examiner  and  the  Commission  that  the  Prescott  hear¬ 
ing,  a  “further  hearing”  ordered  upon  the  grant  of  a 
Petition  alleging  misrepresentation  of  essential  facts, 
possessed  curative  powers  to  remove  the  legal  dis¬ 
qualification  of  false  swearing  should  the  hearing 
clearly  establish  same.  Opening  to  both  applicants  the 
opportunity  to  establish  their  qualifications  anew  does 
not  sanction  condonation  of  legal  wrong.  Appellant 
is  showing  hcreinbelow  that  the  Prescott  hearing  was 
ordered  for — and  clearly  should  have  been  held  for — 
the  primary  purpose  of  analyzing  the  inequalities  of 
the  first  hearing,  not  to  supply  an  escape  valve  from 
the  legal  consequences  of  an  act.  The  Commission  Re¬ 
lease,  Mimeograph  No.  21092  (264)  reads: 

“The  Commission  today  took  the  following  ac¬ 
tion  : 

“Miscellaneous  Examiner’s  report  1-245  NEW, 
W.  P.  Stuart,  Prescott,  Arizona,  granting  peti¬ 
tion  to  re-hear  and  review  the  order  granting  the 
application  of  the  Southwest  Broadcasting  Com¬ 
pany,  Prescott,  Arizona,  Examiner’s  Report 
1-245,  requesting  a  CP  to  establish  new  station  in 
Prescott,  Arizona,  to  operate  on  1500  kc.,  100 
watts  night,  250  watts  day,  unlimited  time. 

“This  application  was  granted  by  the  Commis¬ 
sion  on  December  1st,  1936,  at  which  time  the  ap¬ 
plication  of  W.  P.  Stuart  to  establish  station  in 
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Prescott,  utilizing  1500  kc.,  100  watt  unlimited 
time  was  denied.” 

The  Minutes  of  the  Commission  released  to  the  pub¬ 
lic  read  (255) : 

“Minutes  of  the 

Federal  Communications  Commission 

(General  Session) 

Minute  #505 
April  28,  1937 
2 :30  P.  M. 

Present:  Commissioners  Prall,  Chairman,  Sykes, 
Brown,  Case  and  Stewart 

Hearing  Docket 

The  Commission  granted  the  petition  of  W.  P. 
Stuart  to  rehear  and  review  the  Order  of  the 
Broadcast  Division  of  December  1,  1936,  granting 
the  application  of  Southwest  Broadcasting  Com¬ 
pany,  Prescott,  Arizona  for  construction  permit 
(Docket  No.  3797)  and  denying  the  application  of 
\V.  P.  Stuart,  Prescott,  Arizona  for  construction 
permit  (Docket  No.  3906)  and  directed  that  the 
applications  be  remanded  to  the  Examiner  for  fur¬ 
ther  hearing,  in  order  that  the  facts  set  out  in  the 
petition  may  be  investigated.” 

JOHN  B.  REYNOLDS, 
Acting  Secretary ” 

The  petition  the  Commission  thus  granted  “in  order 
that  the  facts  (i.  e.,  the  alleged  false  swearing  and 
other  irregularities)  be  investigated”  placed  Appel¬ 
lant  on  notice  that  the  Commission  ordered  primarily 
an  investigation  of  alleged  infraction  of  law,  vet 
neither  Commission  Attorney,  Examiner,  nor  later  the 
Commission  itself  appeared  false-swearing  minded. 
Appellant  prepared  to  prove  the  allegations  in  his  Pe- 
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tition  assuming  that  the  proof  of  any  such  infraction 
would  establish  a  contrast  in  good  faith  methods  as 
between  the  applicants  and  demonstrate  “everything 
not  being  equal.  ’  ’ 

After  such  preparation,  relying  upon  the  issues  set 
forth  in  the  granted  petition  as  the  dominant  issues 
at  the  Prescott  hearing  without  which  there  would 
have  been  no  further  hearing,  Appellant  finds  the  Ex¬ 
aminer  not  even  aware  the  petition  had  been  granted, 
and  not  at  all  false-swearing  minded  and  seemingly 
not  cognizant  of  any  changed  status  since  the  issuance 
of  the  original  bill  of  particulars.  He  states:  (261 
last  paragraph) 

“As  a  matter  of  fact,  the  case  was  set  for  fur¬ 
ther  hearing  by  the  Commission  on  its  own  mo¬ 
tion.  1  don’t  think  the  motion  from  anyone,  from 
either  of  these  parties  for  further  hearing  was 
granted.  It  was  set  by  the  Commission  on  its  own 
motion.  I  see  no  reason  why  the  order  in  which 
they  have  been  heard  should  be  disturbed.  Now, 
Mr.  Porter,  the  bill  of  particulars  is  the  same  as 
in  the  original  case.  Do  you  have  any  remarks 
to  make  on  that  point?” 

The  public  release  indicating  a  grant  of  a  specific 
petition  setting  forth  definite  issues  is,  or  should  be, 
the  official  action  of  the  Commission  upon  which  reli¬ 
ance  can  be  placed.  Any  variance  between  its  word¬ 
ing  and  its  binding  effect  on  the  Commission  appears 
arbitrary,  as  such  may  be  seriously  misleading  to  par¬ 
ties  involved.  The  procedure  of  the  Commission  in 
not  adhering  to  the  direct  issues  in  the  Petition  and 
in  not  indicating  to  parties  the  Commission’s  substitu¬ 
tion  of  other  issues  until  at  the  hearing  itself  appears 
arbitrary  and  unjustified. 
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(See  Exceptions  filed  on  behalf  of  Appellant  setting 
forth  this  objection  in  detail)  (531-532) 

i  AN  INVESTIGATION  WITHOUT  TEETH. 

A  Duty  of  Investigation — A  Spirit  of  Vindication — 
The  Temptation  of  Self -Justification. 

With  profound  respect  for  the  personal  convictions 
of  the  Examiner  we  must  call  attention  to  the  psychol¬ 
ogy  of  his  approach  to,  and  continuance  with,  this  in¬ 
vestigation  of  alleged  misrepresentation, 
i  Note  what  might  be  termed  his  initial  ennui  at  the 
outset  of  the  Prescott  hearing.  Upon  the  statement 
by  Appellant’s  counsel  (264) :  “Based  upon  the  grant 
of  the  Petition  to  re-hear  and  review,  the  applicant, 
W.  P.  Stuart,  is  prepared  to  set  forth  by  careful  analy¬ 
sis  of  the  record,  the  basis  for  this  re-liearing  and  re¬ 
view” — the  Examiner  interrupts  stating,  “Just  a 
minute  I  don’t  understand  this  ‘review’.  What  do 
you  mean  by  ‘review’?  You  certainlv  don’t  think  I 
am  going  to  listen  to  a  review  of  all  the  evidence  that 
has  heretofore  been  introduced  and  passed  on  by  the 
Commission,  do  you,  Mr.  Stollenwerek?” 

Note  the  seeming  failure  by  the  Examiner  to  grasp 
the  real  spirit  of  the  probe  into  the  source  of  the  tem¬ 
porary  deposit.  Counsel  for  Appellant  questioned 
Southwest’s  witness  (331)  “From  whom  did  you  ob¬ 
tain  these  funds  when  you  made  the  deposit  of 
$10,000.00?”  The  Examiner  inquires  “What  is  the 
purpose,  Mr.  Stollenwerek?  The  money  was  deposited 
to  the  credit  of  the  applicant.” 

;  Note  the  observation  of  the  Examiner  in  his  report 
(514  last  paragraph)  seemingly  in  vindication  of  the 
unsound  statement  of  the  witness  who  had  testified 
the  $10,000.00  would  remain  in  the  bank  pending  the 
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final  determination  of  the  application:  “It  appears 
that  Mr.  Westervelt . . .  spoke  without  authority  of  the 
Board  of  Directors.”  (The  Witness  spoke  for  the 
corporation  as  Secretary  and  Attorney  and  was  the 
sole  witness  at  the  Washington  hearing.) 

“The  corporation  is  bound  where  the  officer 
acts  within  the  general  scope  of  his  powers  for 
corporate  purposes  in  the  regular  course  of  his 
business.”  In  re  Lance  Lumber  Co.,  224  Fed.  598. 

In  this  investigation  we  have  as  the  administrative 
agent  of  the  Government  the  Examiner  himself  whose 
recommendation  Appellant  was  seeking  to  reverse. 
However  sincere  such  an  agent  might  be,  should  he  be 
selected  to  rule  on  his  own  recommendation ! 

Appellant’s  activities  resulting  in  this  investiga¬ 
tion  were  begun  in  June  1936  shortly  after  the  Wash¬ 
ington  hearing.  Subsequent  thereto  and  prior  to  the 
Prescott  hearing  Mr.  Westervelt  died.  A  number  of 
the  original  stockholders  of  Southwest  Broadcasting 
Co.  testified  at  Prescott. 

DOMINANT  ISSUES  RAISED  BY  APPELLANT  ON 
WHICH  THE  COMMISSION  ORDERED  IN¬ 
VESTIGATION  AT  PRESCOTT  HEARING. 

FIRST :  False  swearing  as  to  the  assets  and  finan¬ 
cial  standing  of  Southwest  Broadcasting  Company. 

SECOND:  Denial  by  Southwest  Broadcasting 

Company  to  Appellant  of  opportunity  to  cross  exam¬ 
ine  the  deponents  when  submitting  their  depositions. 

Appellant’s  position  is:  As  to  the  FIRST  issue, 
the  false  swearing  was  conclusively  established  at  the 
Prescott  hearing.  As  to  the  SECOND  issue,  Appel- 
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lant  did  not  prove  this  conclusively.  An  expected 
witness  was  not  available,  and  the  Commission  found 
Appellant’s  Prescott  attorney  “was  given  adequate 
notice  of  the  deposition  proceedings”  (542).  Excep¬ 
tion  was  taken  to  this  finding  (532),  but  Appellant  ad¬ 
mits  a  failure  to  establish  conclusively  this  issue,  and 
has  requested  a  legal  conclusion  by  the  Commission 
as  to  the  effect  of  its  finding,  and  cites  in  his  Petition 
a  failure  to  so  rule  as  an  error  of  law  (555,  bottom). 

ERRORS  OF  LAW  RESULTING  FROM  DIS¬ 
TORTED  PROCEDURE. 

(1st)  Failure  to  take  into  account  proper  evidence; 
and 

(2nd)  Failure  to  dispose  of  issues  of  fact;  and 

(3rd)  Failure  to  include  material  findings  of  fact 
upon  which  its  conclusions  are  based,  the  decision 
being  largely  made  up  of  arbitrary  conclusions; 

(4th)  Findings  without  substantial  evidence  to  sup¬ 
port  them  which  are  arbitrary  and  capricious  and 
without  sanction  of  law. 

“Reports  of  the  Commission  should  include  the 
findings  of  fact  upon  which  the  conclusions  are 
based  and  should  not  be  made  up  of  conclusions. 
They  should  make  proper  reference  to  the  evi¬ 
dence  where  there  is  a  conflict,  and  show  the  dis¬ 
puted  facts  were  disposed  of.  If  the  evidence  is 
undisputed  the  report  should  so  state.  Failure  to 
take  into  account  proper  evidence  is  error  of  law, 
and  failure  to  dispose  of  an  issue  of  fact  by  the 
Commission  is  error  of  law.”  (I.  C.  C.  v.  L.  &  N. 
R.  R.  Co.,  73  Federal  410)  Quoted  in  Berry’s 
Communications  by  Wire  and  Radio. 
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“A  finding  by  the  Commission  without  substan¬ 
tial  evidence  to  support  it  is  arbitrary  and  capri¬ 
cious  and  is  without  the  sanction  of  law.”  F.  R.  C. 
v.  North  Shore  Church,  289  U.  S.  206  and  further 
cases  cited  in  Berry’s  Communications  by  Wire 
and  Radio,  p.  24. 

“Findings  manifestly  against  the  evidence  will 
be  reversed.”  Journal  Company  v.  Federal  Radio 
Commission,  48  F.  (2)  461,  Berry,  supra  p.  10. 

INSTANCES  OF  FAILURE  TO  TAKE  INTO  AC¬ 
COUNT  PROPER  EVIDENCE  AND  TO  DIS¬ 
POSE  OF  THE  ISSUES  OF  FACT  INVOLVED 
THEREIN. 

FIRST :  As  to  the  Finding  of  Fact  upon  which  the 
Commission’s  conclusion  set  forth  in  the  Final  Order 
of  the  Commission  dated  December  1,  1936  is  based, 
such  conclusion  reading  as  follows:  (214  Fourth 
paragraph) 

“The  financial  statement  introduced  in  evidence 
shows  that  Company  (i.  e.  Southwest  Broadcast¬ 
ing  Company)  has  cash  in  bank  of  $10,000.00,  and 
stock  subscriptions  of  $2,000.00,  a  total  of  avail¬ 
able  assets  of  $12,000.00.” 

Note  the  important  words  “The  Company  has” 
.  .  .  and  “ available  assets”) 

The  financial  statement  in  question  is  set  forth  in  the 
Commission’s  Order  dated  June  27,  1938  (540).  See 
Exhibit  No.  2  (117)  and  testimony  at  page  78  when 
the  Exhibit  was  introduced  where  the  witness  answers ; 
“Yes,  Sir”  to  the  question:  “Are  the  only  liabilities 
at  this  time  the  actual  stock  issued?”  On  page  77  he 
stated  “.  .  .  and  we  have  $10,000.00  cash  in  the  bank.” 
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“Financial  Statement  of  the  Southwest 
Broadcasting  Company 
June  5,  1936 

Assets 

Cash  in  bank  $10,000 

Stock  subscription  2,000 


Total  $12,000 

Liabilities 

Capital  stock  issued  $12,000” 

CITATIONS  TO  EVIDENCE  IN  THE  RECORD  ES¬ 
TABLISHING  THE  FALSIFICATION  OF  THE 
STATEMENT  THAT  THE  COMPANY  AT  THE 
DATE  OF  THE  HEARING  HAD  $10,000.00 
CASH  AVAILABLE  IN  THE  BANK,  WHICH 
FALSIFICATION  THE  COMMISSION  DOES 
NOT  TAKE  INTO  ACCOUNT. 

Scope  of  Evidence  at  Washington  hearing  regard¬ 
ing  Financial  Qualifications  of  Southwest  Broadcast¬ 
ing  Company. 

(a)  The  financial  showing  of  Southwest  Broad¬ 
casting  Company  (aside  from  the  financial  state¬ 
ment  and  the  issues  involved  therein)  consisted  of 
an  enumeration  by  the  only  witness  of  the  names 
and  occupations  of  six  stockholders  including  him¬ 
self.  (76)  Direct  examination  record. 

Together  with  this  was  a  self  serving  statement 
of  Witness  with  no  evidence  to  corroborate  it. 
(94)  “Oh  I  would  say  that  conservatively  mv  net 
worth  is  $20,000.00.” 

“Unsupported  statements  as  to  financial 
ability,  based  upon  unappraised  properties  and 
unreliable  values,  and  promises  of  support  all 
fall  into  the  same  category  and  are  not  suffici- 
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cut  to  indicate  ability  to  establish  an  undertak¬ 
ing  on  a  sound  financial  basis.”  (Wyoming 
Broadcasting  Co.  FKC  Docket  2137,  March  2, 
1934. 

(b)  Depositions  taken  in  support  of  Southwest 
Broadcasting  Company’s  application  included  no 
individual  financial  statements  of  any  stockholder. 
(See  Depositions  and  also  testimony  on  cross-ex¬ 
amination.  91) 

(c)  “The  witness  had  notes  of  the  stockholders 
instead  of  cash  as  payment  for  the  stock  listed  as 
issued  on  the  financial  statement.”  Commis¬ 
sion’s  own  finding  of  fact.  See  Order  dated  June 
27,  1938  (Top  541).  The  testimony  of  stockholder 
C.  D.  Rhodes  (320)  is  as  follows:  “I  know  each 
of  us  gave  a  note  to  Mr.  Westervelt  that  he  went 
back  East  with  at  that  time.”  These  notes  were 
not  supported  by  proof  of  Signers’  ability  to  pay. 
No  financial  statements  in  their  depositions.  (91) 

(d)  The  showing  of  $10,000.00  cash  in  bank  was 
established  by  hearsay  testimony.  The  Examiner 
ruled  as  inadmissible  the  introduction  of  a  tele¬ 
gram  upon  which  the  witness  based  his  statement 
that  the  deposit  had  been  made. 

Error  of  Law:  The  acceptance  by  the  Examiner  of 
a  telegram  mentally  for  the  purpose  of  proof  while  ex¬ 
cluding  it  from  the  class  of' testimony  which  is  admis- 
sible  in  evidence.  (93)  This  was  clearly  a  material 
finding  of  fact  without  substantial  evidence  to  sup¬ 
port  it  and  appears  arbitrary  and  capricious  and  with¬ 
out  sanction  of  law.  The  record  clearly  shows  (bot¬ 
tom  93)  the  excluded  telegram  was  the  only  knowledge 
the  witness  had  of  the  deposit. 
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(e)  The  $10,000.00  named  in  the  financial  state¬ 
ment  had  been  borrowed  on  the  personal  credit  of 
the  witness  (541),  placed  in  the  Company  account 
and  represented  to  be  the  proceeds  or  the  equiva¬ 
lent  of  the  proceeds  of  the  stock  subscriptions  and 
to  be  assets  of  the  corporation  with  no  liability  of 
refund  to  the  owner  to  make  it  unavailable  for 
the  purpose  of  the  construction  and  operation  of 
the  station.  (See  Commission’s  Finding  of  Fact 
on  page  541  in  its  Order  of  June  27,  1938  stating: 
“The  record  discloses  it — the  $10,000.00  in  ques¬ 
tion — was  returned  to  the  man  who  loaned  the 
money.”  See  also  testimony  of  Dr.  Frank  W. 
Boville  in  Transcript  of  Prescott  hearing,  (365- 
366)  stating  he  had  loaned  the  money  on  June  3, 
1936  to  the  witness  to  help  him  make  a  showing 
before  the  Radio  Commission  and  that  it  was  re- 
i  paid  him  June  9,  1936.  See  also  testimony  of 
C.  D.  Rhodes  (322)  who  testified  the  money  put 
in  the  bank  was  not  the  money  of  the  stockholders. 

ERRORS  OF  LAW  IN  FINDING  SOUTHWEST 
BROADCASTING  COMPANY  FINANCIALLY 
QUALIFIED  ON  DATE  OF  HEARING,  WASH¬ 
INGTON,  JUNE  5,  1936. 

(1)  Failing  to  take  into  account  and  not  disposing 
of  the  issue  of  fact  (raised  by  Petitioner  in  his  Ex¬ 
ceptions)  (528)  that  the  $10,000.00  should  have  been 
listed  as  a  liability  if  listed  as  an  asset,  in  the  light  of 
the  omission  of  such  liability  from  the  financial  state¬ 
ment,  and  in  the  light  of  the  sworn  statement  of  the 
witness  that  the  only  liabilities  were  the  stock  issued. 
See  the  answer  of  the  witness  on  direct  examination 
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(78)  who  after  stating  he  had  prepared  the  financial 
statement  answered  under  direct  examination  thus: 

“Q.  What  does  that  show  as  actual  cash  put  up? 

A.  $10,000.00. 

Q.  And  the  stock  subscriptions? 

A.  Altogether  $12,000.00  in  stock  subscriptions. 

Q.  Are  the  only  liabilities  at  this  time  the  ac¬ 
tual  stock  issued  ? 

A.  Yes,  sir.” 

Analysis  of  issue  of  fact  that  the  $ 10,000.00  should 
have  been  listed  as  a  liability. 

The  witness  swore  there  was  no  liability  against  the 
$10,000.00  deposit.  The  evidence  establishes  and  the 
Commission  so  finds : 

“It  was  returned  to  the  man  who  loaned  the  money.” 
(541) 

A  loan  as  to  money  is  defined:  “A  sum  of  money 
lent  for  a  period.” 

The  word  “available”  is  defined:  “At  one’s  dis¬ 
posal.” 

The  verb  “to  borrow,”  which  is  the  reciprocal  of 
the  verb  “to  loan”  or  “to  lend”  is  defined:  “To  ob¬ 
tain  the  use  of,  with  the  understanding  that  the  article 
obtained  is  to  be  returned.” 

The  word  “liability”  is  defined:  “That  for  which 
one  is  responsible,  or  the  state  of  being  responsible  for 
a  debt.” 

A  loan  having  been  established  there  was  an  insepa¬ 
rable  liability  associated  therewith.  A  denial  of  such 
liability  clearly  shows  a  false  representation  as  wher¬ 
ever  there  is  a  loan  there  is  a  state  of  being  respon¬ 
sible  for  a  debt  which  is  designated  a  “liability.” 

Whether  the  untrue  representation  be  an  innocent 
error  or  a  conscious  falsehood  under  the  belief  that 
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soon  “all  will  be  right”  it  does  not  make  a  truth  out 
of  an  untruth,  or  make  $10,000.00  for  which  the 
:  speaker  is  responsible  to  another  available  assets  for 
his  corporation. 

The  representation  was  made  for  the  purpose  of  ob¬ 
taining  a  Government  privilege.  It  clearly  was  a  ma¬ 
terial  matter;  even  had  it  been  an  innocent  error  of 
fact,  the  fact  was  not  established. 

If  it  was  conscious  false  representation,  the  falsify¬ 
ing  witness  believing  that  soon  all  would  be  right,  no 
basis  exists  legally  for  a  condonation  by  the  Commis¬ 
sion  of  false  representation. 

“Where  an  officer  of  a  corporation  to  induce 
others  to  take  stock  therein  makes  material  repre¬ 
sentations  as  to  its  financial  condition  which  he 
knows  to  be  false  he  commits  an  intentional  wrong 
for  which  he  is  liable  altho  he  makes  the  represen¬ 
tation  in  the  confident  belief  that  the  corporation 
will  soon  be  as  represented  and  that  no  loss  will 
follow.”  Hubbard  v.  Weare  (Iowa)  44  N.  W.  915. 

If  there  was  Suppression  of  Truth  for  an  immediate 
advantage  it  is  an  illegal  act. 

SUPPRESSION  OF  TRUTH— “When  a  per¬ 
son  is  placed  in  a  position  where  it  is  his  duty  to 
tell  the  entire  truth,  and  he  willfully  suppresses 
part  of  it,  this  is  just  as  criminal  in  morals  and  in 
law  as  an  affirmative  statement  of  a  falsehood.  It 
was  for  this  crime  that  Ananias  and  Sapphira 
died.  Their  crime  consisted  in  not  telling  all  the 
truth  when  tliev  should  have  done  so.”  Osten- 
dorf  v.  State,  SOkla.  Cr.  360,  368;  128  Pacific  143, 
154. 

“False  statements  of  a  merchant  as  to  his  lia¬ 
bilities  and  assets  in  a  written  financial  statement 
to  procure  an  extension  of  credit  and  causing  the 
extension  from  one  relying  thereon  were  not  state- 
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incuts  of  opinion  but  misrepresentation  of  mate¬ 
rial  facts  constituting  actionable  fraud.”  Kro- 
lik  v.  Lang  (Mich.)  153  N.  W.  686. 

A  letter  of  credit  misrepresentation  that  one  is 
worth  a  given  amount  over  and  above  his  indebt¬ 
edness  is  not  an  expression  of  opinion  but  the  false 
statement  of  a  fact.  Mendenhall  v.  Stewart  (Ind.) 
47  N.  E.  943. 

By  the  weight  of  modern  authority  it  is  held 
that  the  law  imputes  an  intention  to  deceive  in 
every  case  where  one  recklessly  asserts  that  to  be 
true  which  is  untrue  .  .  .  Nevada  Bank  of  San 
Francisco  v.  Portland  National  Bank,  59  Fed. 
338,  345. 

How  strikingly  like  actionable  fraud  is  this  trans¬ 
action  ! 

Elements  of  Actionable  Fraud  26  Corpus  Juris  1062 

(1)  A  representation. 

(2)  Its  falsity. 

(3)  Its  materiality. 

(4)  The  speaker’s  knowledge  of  its  falsity  or  ig¬ 
norance  of  its  truth. 

(5)  His  intent  that  it.  should  be  acted  upon  by  the 
person  and  in  the  manner  reasonably  contemplated. 

(6)  The  hearer’s  ignorance  of  its  falsity. 

(7)  His  reliance  as  to  its  truth. 

(8)  His  right  to  rely  thereon. 

(9)  And  his  consequent  and  proximate  injury. 

NOTE:  An  Applicant  not  ready  with  the  required 
measure  of  proof  for  its  hearing  frames  up  a  tempo¬ 
rary  expedient  to  make  a  showing.  Whatever  the  be¬ 
lief  of  the  witness  that  there  is  ultimate  financial  re¬ 
sponsibility  in  his  corporation  he  does  not  establish 
it.  The  Examiner  relies  upon  the  truth  of  his  repre- 
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sentations  and  accords  a  balanced  status  of  good  faith 
to  the  Applicant  along'  with  an  opposing  Applicant  to 
the  prejudice  of  the  opposing  Applicant.  Upon  inves¬ 
tigation  of  the  charges  of  irregularity  this  charge  is 
established.  The  Commission  condones  it.  (541) 

APPLIED  ERRORS  OF  LAW  IN  FINDING  SOUTH¬ 
WEST  BROADCASTING  COMPANY  FINAN¬ 
CIALLY  QUALIFIED  AT  WASHINGTON 
HEARING. 

(1)  No  finding  of  fact  that  individual  notes  were 
backed  by  individual  financial  statements  and  no  con¬ 
clusion  of  law  that  such  statements  arc  unnecessary. 

(2)  No  finding  of  fact  that  the  financial  statement 
reflected  the  actual  truth  as  to  the  existing  financial 
status  of  the  corporation  to  justify  the  opinion  of  the 
Commission  that  “No  bad  faith  was  shown  on  the  part 
of  Southwest  Broadcasting  Company.”  (3rd  par. 
541) 

(3)  No  finding  of  fact  that  the  borrowed  money  had 
no  liability  associated  therewith,  and  no  conclusion  of 
law  that  failure  to  list  borrowed  money  as  a  liability 
is  illegal.  (541) 

(4)  No  finding  of  fact  that,  aside  from  the  represen¬ 
tation  of  the  available  money  in  the  bank,  there  was  a 
sufficient  financial  showing,  and  yet  a  conclusion  of 
law  that  the  Company  established  its  financial  quali¬ 
fications.  (212) 

(5)  No  finding  of  fact  that  the  Company  was  the 
custodian  of  money  belonging  to  the  lender  or  bor¬ 
rower  with  no  responsibility  of  refunding  it. 

(6)  A  finding  that  Southwest  Broadcasting  Com¬ 
pany  “has  at  all  times  since  the  original  hearing 
(emphasis  ours)  had  sufficient  funds  available  to  fi¬ 
nance  the  proposed  station,  and  that  the  individual 
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assets  of  the  stockholders  arc  available  to  assure  the 
operation  of  the  station  (541) ;  but  no  finding  that  said 
Company  had  not  misrepresented  its  assets  at  the 
original  hearing,  an  issue  in  the  investigation. 

(7)  A  conclusion  of  law  based  upon  condonation  of 
a  legal  wrong. 


CONDONATION. 

Condonation  is  a  pardon  or  forgiveness  of  a 
wrong,  fault,  or  deficiency  which  has  occasioned 
a  breach  of  some  duty  or  obligation.  Leather- 
berry  v.  Odell,  7  Fed.  641,  648. 

A  search  of  the  cases  reveals  that  condonation  in  its 
legal  aspect  is  applicable  to  civil  causes  such  as  a 
breach  of  contract;  not  to  fraud  or  misrepresentation 
with  its  criminal  implications. 

Appellant  is  not  making  specific  charges  or  defi¬ 
nitely  classifying  the  misrepresentation.  Sufficient  to 
say  that  misrepresentation  of  existing  facts  by  a  wit¬ 
ness  under  oath  is  variously  classified  as  fraud,  per¬ 
jury,  false  swearing,  mistake,  deceit,  or  other  designa¬ 
tion. 


In  so  far  as  an  official  oath  involves  statements 
of  present  facts  it  may  serve  as  a  predicate  for 
perjury.  48  C.  J.  826. 

Error  of  law  is  involved  in  the  exercise  of  dis¬ 
cretion  by  the  Commission  in  condoning  misrep¬ 
resentation  of  fact  by  a  witness  under  oath  on  a 
material  matter  whereby  such  condonation  re¬ 
sults  in  the  granting  of  a  government  privilege  to 
the  prejudice  of  another  found  qualified  to  receive 
such  privilege.  Such  is  the  issue  in  this  cause. 
See  Ma-King  v.  Blair,  271  U.  S.  479,  483;  where  it 
is  implied  that  an  act  of  a  Commission  based  upon 
an  error  of  law  involves  an  abuse  of  discretion. 


ADMINISTRATIVE  FIAT:  NOT  ADJUDICATION. 


Error  of  law  is  involved  in  an  administrative 
order  of  the  Commission,  quasi-judicial  in  charac¬ 
ter,  where  based  upon  a  finding  contrary  to  the  in¬ 
disputable  character  of  the  evidence,  or  if  the 
facts  found  do  not,  as  a  matter  of  law,  support  the 
order  made.  The  Commission  can  not  capriciously 
make  findings  by  administrative  fiat.  This  conies 
within  the  constitutional  condemnation  of  arbi¬ 
trary  exercise  of  power.  White  v.  F.  R.  C.,  29  F. 
(2)  il3 ;  Nelson  Bros.  Bond  &  Mtg.  Co.  v.  F.  R.  C. 
62  F.  (2)  854. 

We  submit  that  the  finding  of  the  Commission  that 
there  is  nothing  unfair  in  falsification  of  material  tes¬ 
timony  is  an  administrative  fiat  capriciously  made, 
and  smacks  of  convenience  of  administration. 

For  the  protection  of  the  people  generally,  con¬ 
venience  of  administration  can  not  be  permitted 
to  justify  non-compliance  with  the  law,  or  the  sub¬ 
stitution  of  fiat  for  adjudication.  I.  C.  C.  v.  N.  P. 
Ry.,  216  U.  S.  538,  544-45. 

False  testimony  directly  pertinent  to  the  main 
issue  is,  of  course,  material.  U.  S.  v.  Hampton, 
101  Fed.  J14. 

In  testing  materiality  of  testimony  charged  to 
be  false,  reference  must  be  made  to  the  issue  as 
it  existed  when  the  oath  was  administered  to  the 
witness.  Peo.  v.  Lem  You,  94  Cal.  224. 
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SECOND  INSTANCE  WHERE  FAILURE  TO  TAKE 
INTO  ACCOUNT  PROPER  EVIDENCE:  ERROR 
IN  FINDING  OF  FACT  AS  TO  APPELLANT’S 
FINANCIAL  QUALIFICATIONS  (COUPLED 
WITH  ERROR  OF  LAW  IN  DETERMINING 
SOUTHWEST’S  FINANCIAL  QUALIFICA¬ 
TIONS). 

The  Commission  in  its  Statement  of  Facts  and 
Grounds  for  Decision  submitted  November  13,  1936 
cited  (214)  the  financial  statement  of  Southwest  Broad¬ 
casting-  Company  accepting  it  to  be  true  and  complete. 

By  way  of  contrast  the  Commission  states  (217) 
that  the  Applicant  Stuart  “did  not  offer  evidence  of 
his  individual  financial  ability,  but  did  offer  a  finan¬ 
cial  statement  of  Prescott  Courier,  Inc.  It  does  not 
appear  just  what  interest  the  applicant  has  in  The 
Prescott  Courier,  Inc.  His  financial  ability  to  con¬ 
struct  and  operate  the  proposed  station  does  not  ap¬ 
pear.” 

To  this  error  in  finding  of  fact  Appellant  excepted 
in  his  Petition  for  Rehearing  and  Review  (227)  set¬ 
ting  forth  the  financial  statement  of  Prescott  Courier, 
Inc.  in  the  Deposition  of  W.  P.  Stuart  (173)  wherein 
is  shown  the  interest  of  Appellant  to  be  450  shares  of 
capital  stock  of  Prescott  Courier,  Inc.  valued  at 
$45,000.00  of  a  total  stock  issue  of  454  shares,  together 
with  the  property  valued  at  $5000.00. 

In  this  manner  by  means  of  error  in  law  on  one  side 
and  error  in  fact  on  the  other — this  double  error — Ap¬ 
pellant  was  prejudiced  initially. 

Evidence  at  the  second  hearing  contradicted  the 
testimony  in  the  record  on  material  matters,  but  did 
not  change  the  Commission’s  ruling;  also  such  failure 
to  change  its  ruling  appears  to  have  been  predeter- 
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mined.  (See  Order  of  December  1,  1936  (218)  with 
cases  cited  therein  indicating  the  evidence  of  the  un¬ 
truth  of  testimony  would  probably  not  change  the 
Commission’s  ruling.) 

The  evidence  shows  the  Southwest  Broadcasting  Co. 
was  not  ready  with  its  case  at  the  original  hearing  and 
did  not  make  a  financial  showing  therefor  such  as  is 
required  of  a  qualifying  applicant;  that  its  witness 
:  in  his  zeal  to  establish  its  qualifications  distorted  the 
truth,  choosing  to  misrepresent  what  it  actually  had 
rather  than  show  its  probable  borrowing  capacity, 
raising  thereby  an  issue  of  fair  dealing  which  the  Com¬ 
mission  must  needs  condemn  or  condone. 

CONCLUSIONS. 

Appellant  comes  to  this  Court  as  an  applicant  for 
broadcasting  facilities  after  having  availed  himself  of 
i  all  prescribed  administrative  procedure  by  means  of 
,  which  his  interests  could  be  protected.  He  insists  that 
the  Commission’s  Order  remanding  the  applications 
for  further  hearing  “in  order  that  the  facts  set  out  in 
the  Petition  may  be  investigated”  imposed  a  legal 
duty  to  make  adequate  and  accurate  Findings  of  Fact 
on  the  issues  raised  and  to  apply  the  law  to  such  facts. 

Absence  of  findings,  whatever  the  reason  there¬ 
for,  can  not  take  the  place  of  adequate  findings, 
and  the  Commission’s  decision  as  to  public  inter¬ 
est,  convenience  or  necessity  can  not  stand  unless 
supported  by  such  findings.  Sanders  Bros.  Radio 
Station  v.  F.  C.  C.  No.  7087  U.  S.  Court  of  Ap¬ 
peals  for  D.  C. 

The  finding  by  the  Commission  that  Southwest 
Broadcasting  Company  (541)  “has  at  all  times  since 
the  original  hearing  had  sufficient  funds  available”  is 
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a  discovery  not  retroactive  in  its  legal  effect  to  estab¬ 
lish  its  financial  condition  at  such  hearing. 

The  Commission  has  found  Appellant  has  qualified 
to  construct  and  operate  the  proposed  station,  and  has 
found  that  a  need  for  the  proposed  service  exists.  (544) 
The  Commission  finally  denied  Appellant’s  applica¬ 
tion  for  no  other  stated  reasons  than  that  the  granting 
of  either  application  would  preclude  the  granting  of 
the  other,  and  that  “the  greater  power  requested  by 
Southwest  Broadcasting  Company  when  operating 
day  time  hours  will  afford  a  more  satisfactory  service 
to  residents  in  the  Prescott  area  than  the  station  pro¬ 
posed  by  W.  P.  Stuart.”  (544) 

It  has  not  been  established  that  the  peculiar  condi¬ 
tions  at  Prescott  require  a  250  W.  transmitter,  nor 
that  it  will  not  be  a  better  business  proposition  for  the 
station  to  operate  with  smaller  power  until  it  becomes 
self  sustaining.  Appellant  has  stated  (560)  his  inten¬ 
tion  to  apply  for  increase  of  day  power  when  the  sta¬ 
tion  becomes  self  sustaining. 

The  Examiner  set  forth  in  detail  his  view  that  Ap¬ 
pellant  as  a  newspaper  owner  should  not  be  authorized 
to  operate  a  radio  station  (524).  The  Commission 
properly  made  no  finding  on  that  point. 

Associate  Justice  Stephens.  .  .  “We  know  of  no 
provision  of  statute  or  rule  of  law,  and  are  cited 
to  none,  which  forbids  broadcasting  by  the  owner 
of  a  newspaper.  The  absence  of  a  finding  upon 
this  point  is  not  erroneous.”  Tri-State  Broad¬ 
casting  Company,  Inc.,  Licensee  of  KTSM  v. 
F.  C.  0.,  No.  6931  U.  S.  Court  of  Appeals  for  D.  C. 

Appellant  has  proved  that  Southwest  Broadcasting- 
Company  obtained  its  grant  by  misrepresentation, 
after  a  long  and  expensive  investigation  at  a  further 
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hearing  authorized  for  such  a  probe;  also  that  a  third 
hearing  is  not  necessary  to  establish  Appellant’s 
qualifications,  which  have  been  heretofore  proved ;  also 
that  a  reversal  of  the  order  appealed  from  with  a  man¬ 
date  that  the  Federal  Communications  Commission 
grant  the  application  of  Appellant  can  be  made  by  the 
Court  without  encroaching  upon  the  administrative 
functions  of  the  Commission — such  having  been  al- 
readv  exercised  by  the  Commission  in  determining  the 
qualifications  of  Appellant  and  the  public  need  for 
radio  service  at  Prescott;  and  that,  therefore,  the  de¬ 
cision  and  order  of  the  Commission  should  be  reversed, 
and  an  order  issued  that  the  application  of  W.  P. 
Stuart  be  granted,  and  the  application  of  Southwest 
Broadcasting  Co.  be  denied. 

Respectfully  submitted, 

Frank  Stollexwerck, 

Attorney  for  the  Appellant. 
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filing  of  a  “statement  of  reasons”  for  the 
appeal  within  20  days  from  the  effective 
date  of  the  Commission’s  decision  as  a 
condition  precedent  to  the  vesting  of 
jurisdiction  of  the  appeal  in  this  Court. 

(c)  The  “statement  of  reasons”  for  appeal 

ref  mired  by  the  statute  serves  the  pur¬ 
pose  of  assignments  of  error  and  must, 
therefore,  set  forth  with  particularity 
the  alleged  errors  on  which  the  appeal 
is  based  . .  - - 

(d)  The  purported  “statement  of  reasons” 

filed  by  appellant  is  not  a  “statement  of 
reasons”  within  the  meaning  of  Section 
402  (c) . 

(e)  Appellant’s  contention  that  his  failure  to 

assign  reasons  for  appeal  is  harmless 
error  because  his  reasons  are  set  forth  in 
a  petition  for  rehearing  filed  with  the 
Commission  is  untenable.  _ 

1.  Assuming  arguendo  that  the  pe¬ 

tition  for  rehearing  fully  ap- 
prl.  e  1  the  Commission  of  the 
reasons  for  this  appeal,  the  ap¬ 
pellant,  in  any  event,  did  not 
•  file  said  reasons  within  the 

twenty  days  required  by  the 
statute. . 

2.  1‘nder  any  circumstances  the  filing 

of  a  petition  for  rehearing  with 
the  Commission  does  not  satisfy 
the  requirements  of  Section 
402  (c't  relating  to  the  filing  of 
reasons  for  an  appeal  with  this 

court . .  . 

B.  Southwest  Broadcasting  Company  is  financially 
qualified  and  its  qualifications  have  not  been 
misrepresented . . . 
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In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 

No.  7248 — Special  Calendar 


W.  P.  Stuart,  appellant 

v. 

Federal  Communications  Commission,  appellee 


BRIEF  ON  BEHALF  OF  FEDERAL  COMMUNICATIONS 

COMMISSION 


I.  STATEMENT 

W.  P.  Stuart  appeals  because  “the  decision  of 
the  Federal  Communications  Commission  authoriz¬ 
ing  Southwest  Broadcasting  Company  to  construct 
a  new  station  at  Prescott,  Arizona,  aggrieves  and 
adversely  affects  the  interests  of  appellant.” 

On  November  8,  1935,  Southwest  Broadcasting 
Company  1  filed  with  the  Commission  an  applica¬ 
tion  dated  October  15,  1935,  to  establish  a  new 
radio  broadcast  station  at  Prescott,  Arizona,  to  op¬ 
erate  on  the  frequency  1500  kilocycles,  with  100 
watts  power,  unlimited  time  (R.  12-21).  On  De¬ 
cember  5,  1935,  this  application  was  amended  to 
request  250  watts  power  daytime,  100  watts  power 
night,  unlimited  time  (R.  22-30). 


1  Hereinafter  referred  to  as  Southwest. 


On  December  16,  1935,  the  appellant  herein,  W. 
P.  Stuart,  also  tiled  an  application  to  establish  a 
new  radio  broadcast  station  at  Prescott,  Arizona. 
The  appellant  requested  the  use  of  the  1500-kilo- 
cvcle  frequency,  with,  however.  100-watts  power, 
unlimited  time  (R.  39-49). 

On  January  28,  1936,  the  Commission  designated 
for  hearing  the  application  of  Southwest  (R.  31- 
32)  and  on  April  24,  193(5,  served  upon  the  appli¬ 
cant  and  the  appellant  herein,  a  notice  of  the  hear¬ 
ing  and  the  issues  to  be  determined.  The  hearing 
was  scheduled  to  commence  on  June  5,  1936  (R. 
32-34).  Southwest  tiled  its  appearance  (R.  34-36) 
and  the  appellant  filed  its  answer  to  Southwest’s 
appearance  (R.  34-37). 

In  the  meantime,  on  March  27.  1936,  appellant’s 
application  was  designated  for  hearing  (R.  60-61) 
and  on  April  24. 1936,  the  Commission  served  notice 
upon  appellant  and  upon  Southwest  that  appel¬ 
lant’s  application  also  would  be  heard  on  June  5, 
1936  (R.  60-62).  Appellant  filed  its  appearance 
and  Southwest  tiled  its  answer  to  said  appearance 
(R.  63-67). 

Appellant  and  Southwest  each  took  the  deposi¬ 
tions  of  numerous  witnesses  at  Prescott,  Arizona 
(R.  74.  107). 

When  the  hearings  were  called  on  June  5,  1936, 
the  Examiner  announced  that  they  would  be  con¬ 
solidated  (R.  73).  No  objection  to  the  consolida¬ 
tion  was  made  by  either  party.  Southwest  offered 
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its  depositions  in  evidence  and  they  were  received, 
counsel  for  the  appellant  stating:  4 ‘There  are  no 
objections  except  the  usual  objections,  as  to  mate¬ 
riality,  relevancy,  and  competency”  (R.  74). 

R.  B.  Westervelt,  an  attorney  who  had  practiced 
law  in  Prescott  for  approximately  twenty  years 
and  who  was  a  stockholder  in  the  Southwest  Com¬ 
pany,  appeared  and  testified  for  Southwest.  Ap¬ 
pellant’s  application  was  next  heard  but  appellant 
offered  no  witnesses  and  submitted  its  case  upon 
the  depositions  which  were  received  without  objec¬ 
tion  (R.  106-108). 

On  June  18,  1936,  the  Examiner  who  heard  the 
case  submitted  his  report,  in  which  he  recommended 
that  the  application  of  Southwest  be  granted  and 
that  the  application  of  appellant  be  denied  (R. 
175-183).  To  this  report  appellant  excepted 
(R.  184-192).  Southwest  requested  oral  argu¬ 
ment  (R.  192-193)  and  moved  to  strike  the  excep¬ 
tions  filed  by  appellant  (R.  194^-201).  The  Com¬ 
mission  directed  that  both  parties  be  afforded  oral 
argument,  to  be  heard  on  November  6,  1936 
(R.  201). 

In  the  interim,  however,  appellant  filed  a  peti¬ 
tion  requesting  that  the  oral  argument  be  cancelled 
and  the  applications  remanded  for  further  hear¬ 
ing.  This  petition  was  denied  by  the  Commission 
on  October  29,  1936  (R.  202-210),  and  the  argu¬ 
ment  was  heard. 
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On  December  1,  1936,  the  Commission  entered 
its  Order  granting  the  application  of  Southwest 
and  denying  appellant’s  application,  effective  Jan¬ 
uary  12,  1937.  The  Commission's  Statement  of 
Facts  and  Grounds  for  Decision  was  issued  on  Jan¬ 
uary  12,  1937  (R.  212-219).  The  effective  date 
of  the  Order  was  extended  to  February  15,  1937. 
On  February  16, 1937,  appellant  filed  a  petition  for 
rehearing  (R.  220-237),  and  this  petition  was  re¬ 
sisted  by  Southwest  (R.  237-240).  A  supple¬ 
mental  petition  was  filed  by  appellant  on  February 
25,  1937  (R.  240-245).  The  Commission  again 
extended  the  effective  date  of  its  Order  to  March 
16,  1937  (R.  246).  On  February  27.  1937,  South¬ 
west  replied  to  the  supplemental  petition  (R.  246- 
248) .  The  effective  date  of  the  Order  was  extended 
by  the  Commission  until  April  5,  1937  (R.  250). 

On  April  28,  1937,  the  Commission  granted  ap¬ 
pellant's  petition  for  rehearing  and  directed  that 
the  applications  be  remanded  to  the  Examiner  for 
further  hearing  (R.  255).  On  June  15,  1937,  the 
Commission  further  directed  that  the  further  hear¬ 


ing  be  held  in  Prescott,  Arizona,  on  July  27,  1937, 
and  authorized  “an  Examiner  and  an  attorney  of 
the  Commission  to  proceed  to  Prescott,  Arizona, 
to  conduct  and  participate  in  the  hearing’*  (R.  256). 
The  further  hearing  at  Prescott  was  held  on  July 
27  and  28,  1937  (R.  257-509).  The  Examiner  sub¬ 
mitted  Ids  repoit  on  the  entire  record  on  Septem¬ 
ber  30,  1937,  and  he  again  recommended  that  the 
application  of  Southwest  be  granted  and  the  appli- 
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cation  of  appellant  be  denied  (R.  509-524).  The 
appellant  again  filed  exceptions  (R.  525-534)  and 
the  Commission  again  granted  to  all  parties  oral 
argument  which  was  heard  on  February  17,  1938 
(R.  535). 

On  June  22,  1938,  the  Commission  entered  its 
Order  for  the  second  time  granting  the  application 
of  Southwest  and  denying  the  application  of  the 
appellant,  effective  July  2, 193S  (R.  535-536).  The 
Commission's  Statement  of  Facts  and  Grounds  for 
Decision  was  issued  on  June  27, 1938  (R.  537-545). 

Appellant  again  petitioned  for  rehearing  (R. 
546-574)  and  the  Commission  denied  the  petition 
on  August  31,  1938  (R.  576-577),  whereupon  this 
appeal  was  taken. 

On  November  27, 1938,  the  Commission  filed  with 
this  court  a  motion  to  dismiss  the  appeal  on 
grounds  which  will  be  discussed  hereinafter.  On 
December  17,  1938,  the  court  postponed  action  on 
the  motion  to  dismiss  until  hearing  on  the  merits. 
On  December  21,  1938,  the  Commission  moved  the 
court  to  reconsider  the  postponement.  The  latter 
motion  was  denied  by  the  court  on  February  4, 
1939. 

II.  TEE  FACTS 


Appellant  *s  application 


and 


tin*  application  of 


Southwest  were  hoard 


in  a  consolidated 


proceed¬ 


ing.  The  examiner  found  both  applicants  to  be 
qualified  hut  recommended  the  granting  of  the 
Southwest  application  because  of  the  greater  day- 


(> 


time  coverage  proposed  in  that  application  (R. 
183).  The  Commission  in  its  first  decision  granted 
the  application  of  Southwest  and  denied  appel¬ 
lant's  application.  Thereafter,  the  appellant  filed 
numerous  petitions  and  affidavits  which,  in  effect, 
charged  (3)  that  he  was  denied  the  right  to  cross 
examine  the  witnesses  who  gave  depositions  on 
behalf  of  Southwest,  and  (2)  the  witness  who 
appeared  on  behalf  of  Southwest  at  the  hearing 
misrepresented  the  financial  qualifications  of 
Southwest. 

On  the  basis  of  these  allegations,  the  Commission 
ordered  a  further  hearing  to  be  held  at  Prescott, 
Arizona.  At  this  further  hearing  full  latitude  was 
afforded  both  parties  to  introduce  evidence  with 
regard  to  all  the  issues  involved  in  the  case.  The 
examiner  found  the  above  charges  to  be  without 
merit.  The  examiner  again  found  both  applicants 
to  be  qualified  and.  for  the  same  reasons  set  forth 
in  his  first  report,  recommended  that  the  applica¬ 
tion  of  Southwest  be  granted  and  the  appellant's 
application  be  denied. 

Thereafter,  the  Commission  for  the  second  time 
granted  the  application  of  Southwest  and  denied 
appellant’s  application.  The  Commission  found 
that  both  applicants  were  qualified,  but  that  the 
service  proposed  by  Southwest  would  be  more  satis- 
factorv  “to  residents  in  the  area  of  Prescott  than 
the  station  proposed  by  W.  P.  Stuart'’  (R.  544). 

As  to  the  first  charge  made  by  appellant,  namely, 
that  he  was  denied  the  right  to  cross-examine  the 


witnesses  who  gave  depositions  on  behalf  of  South¬ 
west,  the  Commission  found: 


As  was  already  pointed  out,  one  of  the 
questions  to  be  determined  in  this  case  con¬ 
cerns  the  contention  of  W.  P.  Stuart  that 
depositions  taken  on  behalf  of  the  Southwest 
Broadcasting  Company  were  erroneously 
admitted  in  evidence.  These  depositions 
show  the  radio  service  available  in  the  Pres¬ 
cott  area,  need  for  additional  radio  service, 
availability  of  advertising  support,  available 
talent,  and  the  reputation  of  the  incorpora¬ 
tors  of  the  Southwest  Broadcasting  Com¬ 
pany.  Affidavits  by  Mr.  Crawford,  attorney 
for  W.  P.  Stuart  in  Prescott.  Arizona,  al¬ 
lege,  in  substance,  that  he  appeared  at  the 
proper  time  and  place  for  the  taking  of  the 
depositions,  that  the  depositions  were  not 
taken  at  that  time  and  place,  that  he  was  not 
thereafter  notified  concerning  the  time  of 
taking  the  depositions,  and  that  he  had  no 
opportunity  to  cross-examine  the  witnesses. 


Mr.  Crawford  was  not  available  as  a  witness 
at  the  second  hearing.  It  was  stipulated, 
however,  that  the  statements  contained  in 
his  affidavits  should  be  considered  as  any 
other  evidence  in  the  case. 

The  notary,  who  participated  in  the  tak¬ 
ing  of  the  depositions,  testified  at  the  second 
hearing  that  she  did  not  serve  any  written 
notice  on  A.  M.  Crawford  of  the  time  and 
place  of  taking  the  depositions  in  question, 
but  that  she  did  notifv  him  orally  manv 
times  as  the  taking  of  the  depositions  pro¬ 
gressed;  that  the  depositions  were  taken  in 
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the  same  building,  on  the  same  floor,  three 
or  four  rooms  removed  from  the  office  of 
Mr.  Crawford,  and  that  he  was  notified 
orally  each  time  that  the  taking  of  the  depo¬ 
sitions  was  to  start.  Other  evidence  was 
offered  tending  to  show  that  oral  notice  was 
given  Mr.  Crawford  concerning  the  time  and 
place  of  taking  the  depositions  in  question. 

After  careful  consideration  of  Mr.  Craw¬ 
ford's  affidavit  and  of  the  testimony  of  the 
notary,  the  Commission  is  impelled  to  con¬ 
clude  that  Mr.  Crawford  was  given  adequate 
notice  of  the  deposition  proceedings  (R. 
r>42). 

With  regard  to  the  second  charge,  namely,  that 
the  witness  who  appeared  on  behalf  of  Southwest 
at  the  hearing  misrepresented  the  financial  quali¬ 
fications  of  Southwest,  the  Commission  found: 

The  applicant  is  a  corporation  organized 
under  the  laws  of  the  State  of  Arizona,  with 
an  authorized  capital  stock  of  $25,000,  and  is 
authorized  to  engage  in  the  operation  of  a 
radiobroadcast  station.  The  stockholders, 
who  are  also  the  officers  and  directors  of  the 
corporation,  arc  as  follows:  Albert  Stetson, 
R.  L.  Webb,  C.  D.  Rhodes,  George  Norman 
Hoffman,  and  C.  E.  Lawrence.  Each  stock¬ 
holder  is  a  citizen  of  the  United  States.  All 
of  the  stockholders,  with  the  exception  of 
Mr.  Stetson  (now  residing  in  Phoenix,  Ari¬ 
zona)  are  residents  of  Prescott,  and  are  in 

business  in  that  community. 

* 

Twelve  hundred  dollars  worth  of  the  stock 
of  the  corporation  has  been  issued,  deliv- 
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ered,  and  paid  for,  and  an  additional  $10,000 
worth  has  been  subscribed  and  issued,  but 
not  delivered,  the  stock  certificates  being 
held  by  the  secretary  of  the  corporation. 
The  money  represented  by  such  subscrip¬ 
tions  has  been  paid  into  the  treasury,  with 
the  exception  of  $2,200  which  is  owing  to  the 
corporation  by  Mr.  Stetson,  who  will  pay 
that  amount  when  it  is  needed  in  the  con¬ 
struction  and  operation  of  the  radiobroad¬ 
cast  station  herein  proposed.  Mr.  Stetson 
submitted  a  financial  statement  showing  a 
net  worth  of  $16,375.22  with  total  assets  of 
$17,275.22,  including  $3,325  in  cash  and  ac¬ 
counts  receivable.  The  applicant  corpora¬ 
tion  has,  as  of  June  30,  1937,  a  net  worth  of 
$7,601.31,  and  cash  in  bank  of  $8,800. 

The  aggregate  net  assets  of  the  stockhold¬ 
ers  (including  Mr.  Stetson’s)  total  in  excess 
of  $125,000.  In  the  event  additional  capital 
should  be  needed  for  construction  and  opera¬ 
tion  of  the  proposed  broadcast  station,  the 
stockholders  will  use  their  personal  funds  to 
purchase  additional  stock  so  that  the  com¬ 
pany  will  have  sufficient  capital  to  defray 
the  additional  expenses. 

The  financing  statement  submitted  for  the 
Southwest  Broadcasting  Company  at  the 
original  hearing  (June  5,  1936)  is  shown  as 


follows : 

Assets : 

('ash  in  hank _ _ $10,000 

Stock  subscription _  2, 000 

Total _ 12,000 

Liabilities : 

Capital  stock  issued _  12,000 
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A  complete  history  of  the  deposits  and 
withdrawals  of  the  Southwest  Broadcasting- 
Company  from  June  3,  1936,  to  the  date  of 
the  second  hearing  is  as  follows: 

June  .*>.  1  <l«‘iM*sited _  ...  $10,000 

June  0.  1  !>:»<».  witlxlniw.il  by  check  _ $10,000 

October  24.  1!K»o,  deposited _  _ -  7.  .‘100 

November  1<*.  1!”>t>,  withdrawal  by  clicck  _  2. 000 

November  255,  licit  5.  wltlidrn \v:i  1  by  check  _  4.70') 

November  2.‘ 5.  1SKI0.  withdrawal  by  check _  <500 

March  27.  IbUT.  deposited _  __  8.  S()0 

R.  V.  Westervelt,  who  was  a  stockholder  of 
the  Southwest  Broadcasting  Company  at  the 
date  of  the  first  hearing  (June  5,  1936)  and 
testified  therein,  died  prior  to  the  second 
hearing.  On  Mr.  Westervelt  *s  departure 
from  Prescott.  Arizona  (to  appear  at  the 
first  hearing)  he  had  notes  of  the  stock¬ 
holders  instead  of  cash,  as  payment  for  the 
stock  listed  as  issued  on  the  financial  state¬ 
ment.  As  shown  above.  $10,000  was  depos¬ 
ited  June  3,  1936,  to  the  credit  of  the  South¬ 
west  Broadcasting  Company,  withdrawn 
dune  9,  1936,  and  the  record  further  dis¬ 
closes  it  was  returned  to  the  man  who  loaned 
tiie  monev  on  that  date.  The  $10,000  was 
borrowed  <>n  Mr.  Westervelt  *s  personal 
credit.  Mr.  Westervelt  testified  at  this  hear¬ 
ing  that  the  $10,000  would  remain  in  the 
bank,  to  the  credit  of  the  corporation,  pend¬ 
ing  the  final  determination  of  the  applica¬ 
tion.  It  is  shown,  however,  bv  unrebutted 
evidence  that  $10  000  has  been  laid  available 
at  all  times  by  the  corporation  for  its  ex¬ 
penses,  although  not  on  deposit  in  a  bank; 
and  that  $1,200  of  the  sum  has  been  expended 
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for  corporate  purposes.  The  estimated  con¬ 
struction  cost  of  the  proposed  station  is 
$7,500.  The  estimated  monthly  operating 
expense  is  $1,115. 

It  is  contended  by  \Y.  P.  Stuart  that  in 
making  its  original  financial  showing  the 
cor po ration  should  have  listed  the  $10,000  as 
a  liability,  and  that  this  alleged  failure,  in 
combination  with  the  facts  shown  above,  in¬ 
dicated  bad  faith  on  the  part  of  the  corpora¬ 
tion  in  proving  itself  financially  qualified  at 
the  first  hearing. 

In  the  light  of  the  facts  stated  herein,  the 
Commission  is  of  the  opinion  that  no  bad 
faith  was  shown  on  the  part  of  the  Southwest 
Broadcasting  Company,  and  that  the  appli¬ 
cant  has  at  all  times  since  the  original  hear¬ 
ing  had  sufficient  funds  available  to  finance 
the  construction  of  the  proposed  station,  and 
that  the  individual  assets  of  the  stockholders 
are  available  to  assure  the  operation  of  the 
station  (R.  540-541). 

in.  THE  ISSUES 

The  Commission’s  first  contention  is  that  appel¬ 
lant  did  not  file  a  statement  of  the  reasons  for  his 
appeal  within  twenty  days  from  the  effective  date 
of  the  Commission’s  Order  as  required  by  Section 
402(c)  of  the  Act.  Therefore,  as  appellant  has 
failed  to  comply  with  a  statutory  requirement  for 
the  taking  of  an  appeal,  this  Court  lacks  jurisdic¬ 
tion  to  entertain  the  appeal.  The  appellant  in  his 
answer  to  the  motion  in  effect  enters  a  plea  of  con- 
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fession  and  avoidance,  asserting  that  his  failure  to 
file  a  proper  statement  of  his  reasons  for  appeal  is 
harmless  error  because  the  reasons  therefor  are 
contained  in  a  Petition  for  Rehearing  filed  with 
the  Commission .  The  Commission  submits  that  the 
filing  of  such  a  document  with  the  Commission  does 
not  satisfy  the  statutory  requirements  for  the  fil- 
ing  of  a  statement  of  reasons  for  appeal  with  the 
Court. 

In  any  event,  the  provisions  of  the  appeal  stat¬ 
ute  requiring  the  filing  of  reasons  for  appeal 
within  20  da  vs  were  not  satisfied,  because  the  Peti- 
tion  for  Rehearing  filed  with  the  Commission  was 
not  filed  with  the  Court  until  long  after  the  expira¬ 
tion  of  the  statutory  20-day  period.  Accordingly, 
this  appeal  should  be  dismissed. 

None  of  the  points  raised  or  discussed  in  appel¬ 
lant’s  brief  was  mentioned  in  his  Notice  of  Appeal 
and  Statement  of  Reasons.  Therefore  appellant  is 
foreclosed  from  raising  such  points  in  his  brief. 
This  Court  stated  in  Intermountain  Broadcast 'nig 
Corporation  v.  Federal  Communications  Commis¬ 
sion ,  94  F.  (2d)  244,  that  on  an  appeal  to  this  Court 
under  Section  402  (b)  (2)  the  nature  of  an  appel¬ 
lant’s  grievance  can  be  measured  onlv  bv  the  rea- 
sons  therefor  which  the  Act  requires  it  to  give. 
From  this  statement  of  the  Court  it  must  follow 


that  if  an  appellant  does  not  state  in  its  Reasons 
for  Appeal  the  nature  of  its  grievance  and  the 
points  upon  width  it  relies  for  a  reversal  of  the 
decision  of  the  Commission  complained  of,  it  must 
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thereafter  be  precluded  from  raising  for  the  first 
time  in  its  brief  its  reasons  for  seeking  judicial 
review  of  the  Commission’s  action.  In  this  brief 
we  shall  show  that  even  if  the  points  raised  or  dis¬ 
cussed  in  the  appellant ’s  brief  are  timely,  neverthe¬ 
less  appellant’s  brief  does  not  disclose  a  real  issue 
in  controversy  nor  does  it  raise  or  discuss  any  valid 
objection  to  the  Commission’s  action. 

On  the  first  page  of  his  Brief,  appellant  makes 
the  statement : 


Basic  Established  Fact  Upon  Which 
Grounds  For  Appeal  Are  Developed 

The  omission  to  list  as  a  liability  on  the 
successful  applicant’s  sworn  financial  state¬ 
ment  the  obligation  to  repay  $10,000.00  of 
borrowed  money. 

This  assertion  still  does  not  disclose  the  nature 
of  the  controversy. 

On  pages  11  and  12  of  appellant’s  Brief,  how¬ 
ever,  he  makes  the  following  statement: 

DOMINANT  ISSl'ES  RAISED  BY  APPELLANT  ON 
WHICH  THE  COM  MISSION  ORDERED  INVESTIGA¬ 
TION  AT  PRESCOTT  HEARING 


First  :  False  swearing  as  to  the  assets  and 
financial  standing  of  Southwest  Broadcast¬ 
ing  Company. 

Second:  Denial  bv  Southwest  Broadcast- 

•> 

ing  Company  to  Appellant  of  opportunity 
to  cross  examine  the  deponents  when  sub¬ 
mitting  their  depositions. 


u 


Appellant's  position  is:  As  to  the  First 
issue,  the  false  swearing  was  conclusively 
established  at  the  Prescott  hearing.  As  to 
the  Second  issue.  Appellant  did  not  prove 
this  conclusively.  An  expected  witness  was 
not  available,  and  the  Commission  found  Ap¬ 
pellant's  Prescott  attorney  “was  given  ade¬ 
quate  notice  of  the  deposition  proceedings" 
(.142).  Exception  was  taken  to  this  find¬ 
ing  (532),  but  Appellant  admits  a  failure  to 

establish  conclusively  this  issue,  and  has  re- 

* 

quested  a  legal  conclusion  by  the  Commission 
as  to  the  effect  of  its  finding,  and  cites  in  his 
Petition  a  failure  to  so  rule  as  an  error  of 
law  (55,  bottom). 

The  second  “dominant  issue"  is  vitiated  by  its 
very  statement.  It  apparently  refers  to  the  find¬ 
ings  of  the  Commission  set  forth,  supra  (pp. 
7-8),  concerning  the  charge  made  by  the  appel¬ 
lant  after  the  first  hearing  that  he  did  not  have 
an  opportunity  to  cross-examine  the  witnesses  who 
gave  depositions  on  behalf  of  Southwest.  The 
Commission  considered  this  charge  so  serious  that 
its  first  decision  was  set  aside,  a  further  hearing  was 
ordered,  and  the  further  hearing  was  held  in  Pres¬ 
cott,  Arizona,  at  considerable  expense  to  the  Gov¬ 
ernment.  The  charge  was  wholly  unsupported,  the 
complainant  even  failing  to  appear  to  testify  be¬ 
cause  he  was  on  a  vacation.  The  appellant  admits 
“a  failure  to  establish,  conclusively,  this  issue. v 
The  Commission  found  that  the  appellant  “was 
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given  adequate  notice  of  the  deposition  proceed¬ 
ings”  (R.  542)  and  the  appellants  statement  that 
“he  has  requested  a  legal  conclusion  by  the  Com¬ 
mission  as  to  the  effect  of  its  finding,  and  cites  in 
his  petition  a  failure  to  so  rule  as  an  error  of  law” 
is  manifestly  meaningless,  as  the  obvious  result  of 
the  Commission’s  ruling  was  that  it  accepted  the 
challenged  depositions. 

In  the  first  “issue,”  the  appellant  appears  to 
rest  his  entire  case  on  “false  swearing”  by  a  South¬ 
west  witness.  Even  this  charge,  however,  does  not 
seem  to  be  pressed  in  full  seriousness  as  later  on  in 
his  Brief  the  appellant  states  “Appellant  is  not 
making  specific  charges  or  definitely  classifying  the 
misrepresentation”  (App.  Brief,  p.  21). 

Appellant  does  not  challenge  any  of  the  qualifi¬ 
cations  of  Southwest. 

Appellant  does  not  challenge  the  point  on  which 
the  Commission’s  decision  turned,  namely,  that  be¬ 
cause  of  its  greater  daytime  power  the  service  pro¬ 
posed  by  Southwest  would  better  serve  the  public 
interest,  convenience,  and  necessity  than  the  service 
proposed  by  appellant.  On  this  point  the  appellant 
observes : 

The  Commission  finally  denied  Appel¬ 
lant’s  application  for  no  other  stated  rea¬ 
sons  than  that  the  granting  of  either  appli¬ 
cation  would  preclude  the  granting  of  the 
other,  and  that  “the  greater  power  requested 
by  Southwest  Broadcasting  Company  when 

134752 —  :t!> 3 
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operating  daytime  hours  will  afford  a  more 
satisfactory  service  to  residents  in  the  Pres- 
cott  area  than  the  station  proposed  by  W.  P. 
Stuart”  (544). 

It  has  not  been  established  that  the  pecu¬ 
liar  conditions  at  Prescott  require  a  250  W. 
transmitter,  nor  that  it  will  not  be  a  better 
business  proposition  for  the  station  to  oper¬ 
ate  with  smaller  power  until  it  becomes  self- 
sustaining.  Appellant  has  stated  (560)  his 
intention  to  apply  for  increase  of  day  power 
when  the  station  becomes  self-sustaining 
(App.  B,  ]).  25). 

The  appellant  has  answered  himself.  Obviously, 
250  watts  power  daytime  is  more  efficient  for  re¬ 
ception  than  100  watts  power.  This  the  appellant 
clearly  recognizes  as  it  is  ‘Tiis  intention  to  apply 
for  increase  of  day  power  when  the  station  becomes 
self-sustaining.” 

The  appellant  notes  objections  to  the  first  exam¬ 
iner’s  report  and  the  first  Commission  decision. 
He  occasionally  forgets  that  tliev  were  set  aside. 
For  example,  appellant  complains  against  the  Com¬ 
mission’s  findings  in  the  first  decision  with  regard 
to  his  own  financial  qualifications.  Such  complaint 
manifestly  may  not  create  any  issue  on  this  appeal 
as  in  the  Commission’s  final  decision  the  appellant 
was  found  to  possess  all  requisite  qualifications, 
including  financial  qualifications. 

The  appellant  states  that  the  examiner  set  forth 
in  detail  his  view  that  the  appellant  as  a  newspaper 
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owner  should  not  be  authorized  to  operate  a 
radio  station.  Obviously,  the  examiner’s  views 
are  not  and  could  not  be  in  issue  on  this  appeal, 
and,  as  the  appellant  points  out  himself  “the  Com¬ 
mission  properly  made  no  finding  on  that  point” 
(App.  Brief,  p.  25). 

Appellant  asserts  that  the  Commission  personnel 
was  not  “false  swearing  minded.”  Whatever 
may  be  the  mental  proclivities  of  the  Commission 
personnel,  this  allegation  is  palpably  frivolous,  as 
the  Commission  set  aside  its  first  decision,  ordered 
a  further  hearing  and  allowed  both  parties  to  pre¬ 
sent  evidence.  There  is  no  suggestion  anywhere 
that  the  appellant  was  not  permitted  to  submit  all 
the  testimony  he  desired.  The  appellant  is  merely 
charging  that  the  Commission  personnel  was  not 
suspicious  of  Southwest,  but  it  is  difficult  to  see 
how  such  a  charge  creates  an  issue  which  the  Com¬ 
mission  can  answer. 

Appellant’s  sole  complaint  appears  to  be  that  a 
stockholder  of  Southwest  misrepresented  the  finan¬ 
cial  assets  of  Southwest  and  that  the  Commission 
was  unduly  influenced  by  such  misrepresentation. 
The  appellant  does  not  claim  that  Southwest  is  not 
financially  qualified.  The  only  possible  issue, 
therefore,  is  whether  or  not  the  Commission  should 
have  denied  the  Southwest  application  because  one 
of  the  stockholders  (now  dead)  did  not  divulge  that 
certain  money  deposited  to  the  credit  of  the  appli¬ 
cant  corporation  was  borrowed  by  the  stockholder. 
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IV.  ARGUMENT 

A.  The  Commission’s  motion  to  dismiss 

The  Commission's  motion  to  dismiss  this  appeal, 
filed  on  November  27, 1938,  was  based  on  the  ground 
that  the  appellant  did  not  file  with  this  court,  within 
twenty  davs  from  the  effective  date  of  the  Com- 

*  V 

mission's  decision  a  “Statement  of  the  Reasons” 
for  its  appeal,  as  required  by  Section  402  (c)  of 
the  statute.  The  appellant's  answer  to  the  Com¬ 
mission’s  motion  to  dismiss  (filed  on  December  12, 
1938)  in  effect  concedes  that  he  did  not  file  a  “State¬ 
ment  of  Reasons”  for  his  appeal  with  this  court 
within  twenty  days  from  the  effective  date  of  the 
Commission’s  Order.  Appellant 's  argument  in  his 
answer  is  that  inasmuch  as  the  Commission  was 
apprised  of  the  reasons  for  his  appeal  by  the  peti¬ 
tion  for  rehearing  which  he  filed  ivitli  the  Commis¬ 
sion  before  this  appeal  was  taken,  his  failure  to  file 
a  “Statement  of  Reasons’’  with  tins  Court  was, 
to  use  the  appellant’s  expression,  “harmless  error.” 

The  appellant  takes  somewhat  the  same  position 
in  his  Brief.  Appellant  states  that  he  “used  as 
his  reasons  the  basic  causes  of  his  appeal,  leaving 
to  further  presentation  the  occasions  thereof.” 
This  statement  is  wholly  unintelligible  even  when 
considered  in  connection  with  the  next  sentence, 
which  reads:  “The  occasions  in  detail  upon  wrhich 
the  causes  are  developed  were  set  forth  in  appel¬ 
lant’s  petition  for  rehearing,  and  the  Commission 
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was  full  handed  with  knowledge  of  the  reasons  for 
the  appeal  before  the  notice  of  appeal  was  filed.” 
Appellant  rationalizes  his  position  as  follows : 

Knowing  the  Petition  for  Rehearing 
would  be  included  in  the  record  of  the  case 
and  that  the  Commission  had  been  informed 
in  detail  of  Appellant’s  reasons  for  appeal 
it  was  not  deemed  necessary  to  reiterate 
averments  in  the  Petition  for  Rehearing  in 
the  formal  notice  of  appeal. 

We  submit  that  this  court  lacks  jurisdiction  to 
entertain  the  appeal  because  the  appellant  has  not 
satisfied  the  jurisdictional  prerequisites  of  Section 
402  (c)  of  the  Act. 

In  short,  appellant  has  not  filed  a  statement  of 
the  reasons  for  his  appeal  within  twenty  days  from 
the  effective  date  of  the  Commission’s  Order  com¬ 
plained  of,  and  he  may  not  rely  upon  the  aver¬ 
ments  contained  in  his  petition  for  rehearing  filed 
with  the  Commission  because  (1)  said  petition  was 
not  filed  with  this  court  until  long  after  the  twenty 
days  within  which  an  appeal  may  be  taken,  and  (2) 
the  filing  of  a  petition  for  rehearing  with  the  Com¬ 
mission  does  not  satisfy  the  requirements  of  Sec¬ 
tion  402  (c)  relating  to  the  filing  of  reasons  for  an 
appeal  with  this  court.  There  is  no  provision  in 
the  statute  providing  for  amendment  of  reasons  for 
appeal  after  the  twenty  days  have  expired  within 
which  an  appeal  may  be  taken. 
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(a)  The  right  of  appeal  from  decisions  of  the  Commission  to  this 

court  is  statutory 

This  court  has  consistently  held  that  the  right  of 
appeal  from  a  Commission  decision  is  purely  stat¬ 
utory  and  that  the  terms  of  the  statute  must  be 
strictly  adhered  to.  Pittsburgh  Radio  Supply 
House  v.  Federal  Communications  Commission,  98 
F.  (2d)  303  (1938) ;  Rote  ( Station  WLOE)  v.  Fed¬ 
eral  Radio  Commission,  62  App.  D.  C.  303,  67  F. 
(2d)  509  (1933)  cert,  denied  290  U.  S.  680  (1933), 
“The  right  of  appeal  being  a  statutory  one,  the 
Court  cannot  dispense  with  its  express  provisions, 
even  to  the  extent  of  doing  equity.”  Universal 
Service  Wireless,  Inc.  v.  Federal  Radio  Commis¬ 
sion,  59  App.  D.  C.  319,  41  F.  (2d)  113  (1930)  and 
cases  cited. 

(b)  The  Communications  Act  requires  the  filing  of  a  “statement  of 
reasons”  for  the  appeal  within  20  days  from  the  effective  date  of 
the  Commission’s  decision  as  a  condition  precedent  to  the  vesting 
of  jurisdiction  of  the  appeal  in  this  court 

Section  402  (c)  of  the  Communications  Act  of 
1934  reads  in  part  as  follows : 

Such  appeal  shall  be  taken  by  filing  with 
said  court  within  twenty  days  after  the  deci¬ 
sion  complained  of  is  effective  notice  in  writ¬ 
ing  of  said  appeal  and  a  statement  of  the 
reasons  therefor,  together  with  proof  of 
service  of  a  true  copy  of  said  notice  and 
statement  upon  the  Commission. 
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Under  the  express  terms  of  the  statute  and  the  deci¬ 
sions  of  this  court,  unless  the  appellant  files  a  notice 
and  reasons  for  appeal  which  conform  to  the  re¬ 
quirements  of  the  statute,  he  has  not  satisfied  the 
jurisdictional  prerequisites  thereof  and,  accord¬ 
ingly,  this  court  may  not  entertain  his  appeal. 

(c)  The  “statement  of  reasons”  for  appeal  required  by  the  statute 
serves  the  purpose  of  assignments  of  error  and  must,  therefore, 
set  forth  with  particularity  the  alleged  errors  on  which  the  appeal 
is  based 

In  Intermountain  Broadcasting  Corporation  v. 
Federal  Communications  Commission ,  94  F.  (2d) 
244  (decided  December  6,  1937),  this  court,  speak¬ 
ing  through  Mr.  Chief  Justice  Groner,  said  (p. 
248): 

The  nature  of  its  [the  appellant’s]  griev¬ 
ance  can  be  measured  on  this  appeal  only  by 
the  reasons  therefor  which  the  Act  requires 
it  to  give ;  and  in  order  to  determine  its  ap¬ 
pealable  interest  we  must  look — and  can  look 
only — to  those  reasons. 

In  dismissing  the  appeal  in  that  case  the  court 
pointed  out  that  the  “reasons  for  appeal”  filed  by 
the  appellant  wrere  defective  in  that  they  were  “gen¬ 
eral  and  abstract.” 

In  Missouri  Broadcasting  Corporation  v.  Fed¬ 
eral  Communications  Commission,  94  F.  (2d)  623 
(decided  December  6, 1937)  this  court  also  said: 

The  Act  requires  a  petitioner  for  review 
to  assign  in  this  court  the  reasons  for  his 
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appeal,  and  this,  as  we  think,  is  the  equiva¬ 
lent  of  requiring  him  to  state  his  assign¬ 
ments  of  error. 

See  also  Sanders  Bros.  Badio  Station  v.  Federal 
Communications  Commission,  decided  January  23, 
1939. 

This  court  has  frequently  held  that  it  will  only 
consider  alleged  errors  which  are  specifically  as¬ 
signed.  In  Davis  v.  Harper,  14  App.  D.  C.  463,  467, 
this  court  declared: 

These  assignments  are  so  plainly  improper 
and  insufficient  that  we  would  be  justified 
in  dismissing  them  summarily  from  our  con¬ 
sideration.  So  far  as  they  are  dissociated 
from  the  evidence  and  the  facts  in  the  case 
they  are  not  more  than  abstract  proposi¬ 
tions  of  law.  And  this  court  has  not  been 
organized  to  pass  upon  abstract  propositions 
of  law. 

In  Hunter  v.  United  States,  48  App.  D.  C.  19, 
26,  the  court  said: 

Defendant  assigns  error  in  that  the  court 
received  improper  evidence.  This  amounts 
merely  to  a  general  assignment  of  error, 
which,  in  the  absence  of  any  specific  desig¬ 
nation  of  the  errors  upon  which  it  is  based, 
will  not  be  considered. 

(d)  The  purported  “statement  of  reasons”  filed  by  appellant  is  not 
a  “statement  of  reasons”  within  the  meaning  of  Section  402  (c) 

The  appellant's  first  reason  for  appeal  reads: 

Errors  of  law  have  been  committed  by  the 
Commission  because  of  the  failure  (a)  to 


take  into  account  proper  evidence;  (b)  to 
dispose  of  material  issues  of  fact;  and  (c) 
to  include  material  findings  of  fact  upon 
which  its  conclusions  are  based. 

Obviously,  it  is  difficult  to  conceive  of  an  assign¬ 
ment  of  error  more  general  than  this.  There  is  not 
the  slightest  indication  as  to  what  evidence  should 
have  been  considered  which  was  not  taken  into  ac¬ 
count,  what  material  issues  of  fact  were  not  dis¬ 
posed  of,  or  what  material  findings  of  fact  were  not 
included. 

The  second  reason  for  appeal  reads: 

Findings  of  fact  without  substantial  evi¬ 
dence  to  support  them,  which  are  obviously 
arbitrary  and  capricious,  have  been  made. 

The  appellant  does  not  set  forth  any  findings  of 
fact  which  lack  substantial  evidence  to  support 
them.  This  assignment  is  but  a  vague  and  ab¬ 
stract  reiteration  of  the  theoretical  remission 
charged  in  (a)  of  the  first  assignment. 

The  third  reason  for  appeal  reads: 

Testiniouv  on  material  matters  introduced 
at  the  original  hearing  and  positively  estab¬ 
lished  to  be  false  at  a  later  hearing  has  been 
accepted  the  second  time  as  true,  and  based 
thereon  the  Commission  has  arbitrarily  and 
capriciously  reached  conclusions  not  in  ac¬ 
cord  with  the  proof  made. 

This  reason  is  purely  argumentative  and  is  re¬ 
iterative  of  the  abstract  proposition  stated  in  the 
first  reason. 
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Appellant’s  fourth  reason  for  appeal  reads: 

The  Commission  bv  administrative  fiat, 
smacking  of  convenience  of  administration, 
not  by  properly  balanced  adjudication,  has 
come  within  the  constitutional  condemna¬ 
tion  of  arbitrary  exercise  of  power. 

This  reason  is  almost  wholly  unintelligible.  At 
most  it  consists  of  a  restatement  of  the  other 
reasons. 


The  filth  and  last  reason  for  appeal  reads 


By  reason  of  the  matters  assigned  above 
the  Court  has  the  power  under  Section 
402  (o)  of  the  Communications  Act  of  1934 
to  enter  a  judgment  reversing  the  decision 
of  the  Commission  and  to  remand  the  case 
to  the  Commission  to  carry  out  the  judg¬ 
ment  of  the  court. 


This  is  neither  a  reason  for  appeal  nor  an  assign¬ 
ment  of  error,  being  merely  a  conclusion  of  law  on 
the  part  of  appellant. 

Under  the  authority  of  the  Intermountain  case, 
supra,  the  Missouri  Broadcast  in (j  Corporation  case, 
supra,  and  the  Sanders  case,  supra,  the  statement 
of  reasons  for  appeal  set  forth  by  the  appellant 
obvious] v  do<.s  not  constitute  a  '‘statement  of  rea- 
sons”  within  the  meaning  of  Section  402  (e)  of  the 
Federal  Communications  Act  and,  therefore,  the 
jurisdiction  of  this  court  has  never  attached  in  the 
instant  case. 
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(e)  Appellant’s  contention  that  his  failure  to  assign  reasons  for  ap¬ 
peal  is  harmless  error  because  his  reasons  are  set  forth  in  a  peti¬ 
tion  for  rehearing  filed  with  the  Commission  is  untenable 
1.  Assuming  arguendo,  that  the  petition  for  rehearing  fully  apprised 
the  Commission  of  the  reasons  for  this  appeal,  the  appellant,  in  any 
event,  did  not  file  said  reasons  within  the  twenty  days  required  by 
the  statute 


Section  402  (c)  requires  that  the  appellant's 
“statement  of  reasons”  must  be  filed  “ with  said 
court  within  20  days  after  the  decision  complained 
of  is  effective,”  and  the  jurisdiction  of  this  court 
cannot  attach  to  a  cause  unless  there  is  compliance 
with  this  provision.  I  liter  mountain  Broadcasting 
Corporation  v.  Federal  Communications  Commis¬ 
sion,  94  F.  (2d)  244. 

Appellant  argues  that  inasmuch  as  the  statute,  as 
interpreted  by  this  court  in  Southland  Industries, 
Incorporated,  v.  Federal  Communications  Commis¬ 
sion,  99  F.  (2d)  117,  requires  that  a  petition  for  re¬ 
hearing  must  be  submitted  to  the  Commission  and 
be  acted  upon  by  the  Commission  before  an  appeal 
is  taken,  and  inasmuch  as  the  petition  for  rehearing 
later  becomes  a  part  of  the  record  oil  appeal,  it  is 
unnecessary  to  include  in  the  “reasons  for  appeal” 
averments  which  are  found  in  the  petition  for  re¬ 
hearing.  Without  discussing  the  correctness  of 
the  appellant’s  interpretation  of  the  court's  deci¬ 
sion  in  the  Southland  case,  it  is  obvious  that  appel¬ 
lant's  argument  overlooks  the  fact  that  the  record 
containing  the  petition  for  rehearing  is  not  filed 
with  this  court  (and  was  not  filed  in  this  case  with 


the  court)  until  more  than  twenty  days  from  the 
effective  date  of  the  Commission’s  decision. 

The  Commission  denied  the  appellant’s  petition 
for  rehearing  on  August  31, 1938,  but  the  transcript 
of  record,  which  included  the  petition  for  rehear¬ 
ing,  was  not  tiled  with  the  court  until  October  17, 
1938,  long  after  the  twenty  days  within  which  the 
statute  requires  the  filing  of  reasons  for  appeal. 
Appellant  did  not  attach  a  copy  of  the  petition  for 
rehearing  to  its  ‘‘reasons  ‘for  appeal.”  nor  even 
refer  to  or  incorporate  the  petition  for  rehearing 

bv  reference  in  its  “statement  of  reasons,”  nor  did 
• 

appellant,  within  the  twenty-day  period,  file  the 
petition  for  rehearing  with  this  court  as  a  separate 
paper.  Three  months  after  the  appeal  was  taken, 
in  its  answer  to  the  Commission’s  motion  to  dis¬ 
miss,  appellant  offered  to  supply  copies  of  the  peti¬ 
tion  for  rehearing  “at  any  time  noon  request  of  the 
Court,”  but  it  is  submitted  that  the  statutory  period 
within  which  “reasons  for  appeal”  should  have 
been  filed  with  this  court  had  long  lapsed,  and  it 
was  too  late  to  cure  the  fatal  defect  in  the  appel¬ 
lant's  so-called  “statement  of  reasons.” 

2.  Under  any  circumstances  the  filing  of  a  petition  for  rehearing 
with  the  Commission  does  not  satisfy  the  requirements  of  Section 
402  (c)  relating  to  the  filing  of  reasons  for  an  appeal  with  this 
court 

There  is  no  merit  in  the  contention  that  a  peti¬ 
tion  for  rehearing  filed  with  the  Commission  neces¬ 
sarily  contains  the  grounds  upon  which  a  person 
may  subsequently  take  an  appeal  to  this  court.  It 


_  I 


may  be  that  in  some  cases  grounds  need  not  be 
urged  upon  the  Commission  in  a  petition  for  re¬ 
hearing  but  may  subsequently  be  contained  in  a 
“statement  of  reasons’’  for  appeal.  And,  on  the 
contrary,  averments  are  frequently  set  forth  in  a 
petition  for  rehearing  but  are  dropped  when  an  ap¬ 
peal  is  taken.  In  the  instant  case  no  substantial 
reasons  for  appeal  were  given,  but  if  all  the  allega¬ 
tions  of  tlie  Brief  may  be  assumed  to  constitute 
such  reasons,  then  a  classic  example  of  both  situa¬ 
tions  is  presented.  The  lengthy  petition  for  re¬ 
hearing,  comprising  29  pages  of  the  record  (R.  546- 
574)  contains  many  averments  and  charges,  includ¬ 
ing  a  charge  that  “the  proposed  station  of  your 
petitioner,  W.  P.  Stuart,  would  have  a  greater 
effect  of  power,  or  coverage,  than  that  proposed  by 
the  applicant,  the  Southwest  Broadcasting  Com¬ 
pany’*  (R.  5(>0).  Tlie  Brief  of  appellant  changes 
this  point  entirely,  the  statement  being  made  that: 
“Appellant  has  stated  (560)  his  intention  to  apply 
for  increase  of  power  when  the  station  becomes 
self-sustaining”  (Brief,  p.  25).  This  statement 
clearly  shows  that  appellant  does  not  contend  on 
appeal  that  his  proposed  station  would  have  greater 
coverage  than  that  of  Southwest.  On  the  other 
hand,  in  his  Brief,  appellant  complains  of  the 
Commission's  findings  in  its  first  decision  as  to  Ins 
financial  qualifications,  but  no  complaint  thereof 
was  made  in  the  Petition  for  Rehearing. 

The  requirement  of  the  statute  is  that  the  “state¬ 
ment  of  reasons”  be  filed  with  this  Court  and  not 


that  the  Commission  be  apprised  of  the  reasons  for 
the  appeal.  Under  appellant’s  construction  of  the 
statute,  it  could  be  argued  that  merely  a  notice  of 
appeal  filed  with  this  court  is  sufficient  compliance 
with  Section  402  (c),  provided  the  Commission  is 
informed  orallv,  or  by  letter,  or  bv  other  eommuni- 
cation,  either  before  or  after  such  notice  of  appeal 
has  been  filed,  of  the  reasons  for  the  appeal.  That 
Congress  might  have  provided  such  an  appellate 
procedure  is  not  to  be  doubted,  but  in  view  of  the 
specific  language  of  Section  402  (c)  there  can  be 
no  question  but  that  the  filing  of  a  “statement  of 
reasons”  with  this  court  within  the  twenty-day 
period  is  a  sine  qua  non  of  this  court's  jurisdiction. 

The  court’s  attention  is  respectfully  called  to  the 
i  Supreme  Court's  decision  in  Ex  Parte  Century 
Indemnity  Company,  Petitioner  (decided  Decem¬ 
ber  12, 193S).  in  which  the  court  held  that  the  stat¬ 
utory  requirement  that  the  exceptions  taken  in  the 
;  trial  of  a  case  must  be  “duly  presented  by  a  bill 
of  exception’’  was  not  satisfied  by  the  inclusion  in 
the  transcript  of  certain  papers  containing  the  ex¬ 
ceptions  relied  upon,  even  where  the  bill  of  excep¬ 
tions  made  reference  to  the  contents  of  such  pa¬ 
pers.  In  that  case,  just  as  in  the  case  at  bar,  the 
question  before  the  court  was  whether  an  appel¬ 
lant  had  complied  with  the  requirements  of  a  stat¬ 
ute  governing  procedure  on  appeal.  In  that  case 
ihere  was  no  question  but  that  the  appellee  was 
completely  and  fully  apprised  of  the  exceptions 
upon  which  the  appellant  was  relying  on  appeal. 


However,  tlie  decision  in  the  Century  Indemnity 
Company  case  turned  not  upon  whether  the  appel¬ 
lee  was  apprised  of  the  appellant’s  exceptions  but 
rather  upon  the  question  of  whether  the  appellant 
had  complied  with  the  statute  in  filing  such  excep¬ 
tions. 

It  is  significant  that  appellant  has  cited  no  cases 
supporting  his  argument  that  knowledge  on  the 
part  of  an  appellee  of  the  contentions  intended  to 
be  made  by  an  appellant  does  away  with  the  neces¬ 
sity  for  appellant's  compliance  with  a  statutory 
requirement  that  a  statement  of  such  contentions 
be  filed  with  the  court. 

B.  Southwest  Broadcasting  Company  is  financially  qual¬ 
ified  and  its  qualifications  have  not  beer,  misrepre¬ 
sented 


From  the  four  corner’s  of  appellant’s  Brief,  it 
appears  that  he  alleges  that  a  witness  who  testified 
at  the  first  hearing  on  behalf  of  Southwest  misrep¬ 
resented  trie  financial  assets  of  that  applicant  and 
the  Commission,  after*  holding  a  further  hearing. 


to  investigate  appellant’s  charges,  should  not,  in 
its  decision,  have  “condoned'’  the  alleged  misrep¬ 
resentation. 


It  should  be  rioted  that  appellant  does  not  assert 
in  his  brief  that  Southwest  is  not  financially  quali¬ 
fied.  At  the  further  hearing,  appellant  testified 
that  he  believed  the  stockholders  of  the  Southwest 


Company  could  certainly  raise  a  sufficient  amount 
of  money  to  construct  and  operate  the  broadcasting 
station  (R.  414). 


'.lie  appellant’s  own  opinion  as  to  the  financial 
ability  of  the  stockholders  of  Southwest  to  pay 
for  their  subscriptions  is  fully  supported  in  the 
record,  which  shows  as  to  each  stockholder  as  fol¬ 
lows  : 

Albert  Stetson — Total  current  assets  $17,275.22, 
which  includes  cash  and  accounts  receivable  $3,325; 
stock  holdings  and  interest  in  Arizona  businesses 
$11,000,  and  other  items:  liabilities  $900.  leaving  a 
net  worth  of  $16,375.22  (R.  457). 

R.  L.  Wei)!) — Total  assets  $23,087.01,  which  in¬ 
cludes  book  value  of  stock  in  Webb  Motors  Com¬ 
pany.  Inc..  $18,353.79.  moneys  advanced  to  the 
Southwest  1  broadcasting  Company  $2,433.22,  real 
estate  $2,500,  and  other  items;  liabilities  $5,900, 
leaving  a  total  net  worth  of  $17,187.01  (R.  458). 

C.  i).  Rhodes — Total  assets  $33,337.58,  which  in¬ 
cludes  cash  $6,000;  accounts  receivable  and  inven¬ 
tories  $4,600,  moneys  paid  into  the  Southwest 
Broadcasting  Company  $2,437.36,  real  estate,  im¬ 
provements,  and  equipment,  $20,500,  and  other 
items;  liabilities  $6,350.  leaving  a  net  worth  of 
$26  987.58  (R.  459). 

George  Norman  Hoffman — Total  assets  $33,- 
129.96.  which  includes  cash  value  of  life  insurance 
and  listed  stocks,  etc.,  $4,370,  moneys  paid  into  the 
Southwest  Broadcasting  Company  $2,430,  75  G  in¬ 
terest  in  E.  A.  Kastner  Grocery  Company  (book 
value)  $17,829.74,  land  and  improvements  $8,700, 
and  other  items:  liabilities  $11,797.94,  leaving  a  net 
worth  of  $21,332.02  (R.  460). 
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C.  E.  Lawrence — Total  assets  $72,951.80,  which 
includes  cash  and  stocks,  etc.,  $7,750,  moneys  paid 
into  the  Southwest  Broadcasting  Company, 
$2,388.48,  stockholdings  in  partnership  and  equities 
in  Prescott  businesses  (book  value)  $15,313.32.  land 
and  improvements  $47,500.  and  other  items;  liabil¬ 
ities  $22,388.36,  leaving  a  net  worth  of  $50,763.44 
(R.  461). 

The  net  assets  of  the  several  stockholders  of  the 


Southwest  Company  over  and  above  all  lia¬ 
bilities.  according  to  a  certified  public  accountant 
who  testified  at  the  second  hearing,  is  approxi¬ 
mately  $110,000  (R.  353). 

Each  of  the  stockholders  testified  that  in  the 
event  additional  capital  should  be  needed  in  the 
construction  and  operation  of  the  proposed  sta¬ 
tion,  they  are  ready,  able,  and  willing  to  subscribe 
to  and  pay  for  additional  stock  in  the  applicant 
corporation  (Stetson.  R.  269;  Webb,  R.  302-303; 
Rhodes.  R.  318:  Hoffman.  R.  325;  Lawrence.  R. 
329). 

The  record  shows  that  the  estimated  cost  of  the 
proposed  station,  complete  and  ready  to  broadcast, 
is  approximately  $7,500  ( R.  SO).  The  estimated 
monthly  operating  expense  is  $1,115  (R.  456). 
The  monthly  income  is  estimated  at  $1,500  (R. 
118).  The  applicant  corporation  is  capitalized  at 
$25,000,  and  stock  subscriptions  total  $11,200. 

The  evidence  also  clearly  shows  that  the  appel¬ 
lant’s  charge  that  the  financial  assets  of  Southwest 


were  misrepresented  is  without  foundation.  The 
misrepresentation  charged  by  appellant  is  that  the 
witness  Westervelt  distorted  the  truth  in  stating 
that  $10,000  was  deposited  in  a  bank  to  the  credit 
of  the  applicant  corporation,  which  would  remain 
there  pending  final  determination  of  the  applica¬ 
tion. 

The  pertinent  representations  made  by  Mr. 
Westervelt  at  the  first  hearing  mav  be  summarized 
as  follows:  that  $10,000  cash  was  on  deposit  in  a 
bank  in  Prescott,  Arizona,  to  the  credit  of  the  cor¬ 
poration;  that  five  of  the  stockholders  had  paid 
$2,000  each  into  the  Treasury;  that  he  was  ready, 
able,  and  willing  to  pay  for  his  stock  subscription 
of  $2,000,  less  whatever  amount  the  directors  might 
allow  him  for  professional  services  for  acting  as 
attorney  for  the  corporation;  and  that  the  $10,000 
then  on  deposit  in  the  bank  t<>  the  credit  of  the  com¬ 
pany  would  remain  there  pending  final  determina¬ 
tion  of  the  application. 

One  of  the  purposes  of  the  action  of  the  Com¬ 
mission  in  sending  its  examiner  and  attorney  to 
Prescott,  Arizona,  to  conduct  a  further  hearing  was 


to  determine  fuilv  the  financial  (nullifications  of 

V  » 

the  applicant  corporation. 

Mr.  Westervelt.  whose  testimony  is  questioned, 
died  during  the  interim  between  the  first  and  sec¬ 
ond  hearings. 

The  record  shows  that  when  the  first  hearing  was 


held,  the  corporation  had  in  its  possession  notes 
from  each  of  five  stockholders  in  the  sum  of  $2,000. 
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or  an  aggregate  of  $10,000.  (See,  e.  g.,  R.  345-347, 
322).  When  Mr.  Westervelt  arrived  in  Washing¬ 
ton  to  testify  on  behalf  of  Southwest,  he  telegraphed 
one  of  the  stockholders,  Mr.  Lawrence,  to  deposit 
$10,000  to  the  credit  of  the  applicant  corporation. 
To  use  the  words  of  the  witness,  the  transaction  was 
handled  in  the  following  manner: 

I  received  the  telegram,  and  $10,000.00  is 
quite  a  bit  of  money  to  raise  right  now. 
Two  of  the  stockholders  being  out  of  town 
and  knowing  I  could  act  alone  any  time  I 
wanted,  I  went  to  Dr.  Boville,  showed  him 
the  telegram,  as  I  remember,  and  he  says, 
well,  he  says — “All  right,  I  will  let  Wester¬ 
velt  have  $10,000.00/’  and  I  placed  to  the 
credit  of  the  Southwest  Broadcasting  Com¬ 
pany,  and  he  didn’t  even  take  a  note  for  it, 
not  even  an  I  O  U.  He  said,  “I  am  letting 
Westie  have  it.*’  lie  said,  “I  am  looking 
to  him  personally  for  it.'* 


Bv  Mr.  S roLL!:Nwi:itCK : 

* 

Q.  He  turned  the  money  over  to  you  on 
the  credit  of  Mr.  Westervelt,  or  was  it  on 

vour  credit,  also? 

%>  • 

A.  No;  Mr.  Westervelt ’s. 

Q.  The  Doctor  didn't  require  any  note  of 

anv  kind  from  vou  or  Mr.  Westervelt? 

%/  •• 

A.  No;  not  even  an  I  O  U. 

Q.  What  was  the  understanding  with  the 
Doctor  about  it  ? 

A.  As  I  remember  it,  I  either  showed  him 
the  telegram  or  told  him  the  contents,  and 


then  he  says,  “  Well,  'Westie  is  a  good  friend 
of  mine.  It  is  all  right.  1  will  let  Westie 


have  it  if  lie  wants  to  put  it  in  the  bank  and 
you  put  it  in  the  Southwest  Broadcasting 
Company,  it  is  all  right  with  me.  I  will 
look  to  Westervelt  for  it"  (R.  332). 

Dr.  Boville,  the  lender,  also  testified,  and  on 
cross  examination,  he  was  asked,  “Now,  when  the 
money  was  loaned  and  given  to  Mr.  Lawrence  on 
behalf  of  Mr.  Westervelt  to  be  placed  in  the  bank, 
was  there  any  agreement  as  to  when  it  was  to  be 
refunded V ’  lie  answered,  “No,  sir;  because  I  was 
giving  this  to  Mr.  Westervelt *'  (R.  366.  see  also 
R.  338).  When  Mr.  Westervelt  returned  to  Pres¬ 
cott  he  withdrew  the  money  and  repaid  Dr.  Boville. 

A  complete  history  of  the  deposits  and  with¬ 
drawals  of  the  Southwest  Broadcasting  Company 
from  June  3,  1936,  to  the  date  of  the  second  hear¬ 
ing.  is  as  follows  (R.  452)  : 

June  15.  l'.l.'K).  deposited _ _ _ _ $10,  COO 


June  9.  10*50.  withdrawal  by  cheek _  .  _ _ $10. 000 

October  24.  1930.  debited . . .  $7..*iC0 

November  0.  10:50.  withdrawal  by  check _  2.  000 

November  153.  10150.  withdrawal  by  check _ _ _  4,700 

November  23.  19150.  withdrawal  by  cheek _  000 

March  27.  19157.  deposited _ _  $$.$00 


It  appears  that  Mr.  Westervelt  when  he  testified 
that  the  $10,000  on  deposit  at  the  date  of  the  orig- 
i  inal  hearing  would  remain  in  the  bank  pending- 
final  determination  of  the  application,  spoke  with¬ 
out  the  authoritv  of  the  Board  of  Directors.  The 
evidence  shows  that  the  withdrawals  from  the  bank, 
as  shown  bv  the  above  schedule,  were  made  because 
the  stockholders,  officers,  and  directors  of  the  cor¬ 
poration  did  not  deem  it  necessary  to  keep  this 


amount  of  monev  in  the  bank  in  the  name  of  the 
company  where  it  could  earn  no  interest,  except 
when  such  cash  was  actually  needed  to  defray  the 
expenses  of  the  corporation;  that  they  had  no 
knowledge  of  any  law,  rule,  or  regulation  of  the 
State  of  Arizona  or  the  Federal  Communications 
Commission  that  makes  it  necessary  for  such  cor- 
poration  to  keep  said  money  in  said  bank  (R.  452), 
that  at  all  times  when  such  sum  of  $10,000  was  not 
on  deposit  in  the  Valley  National  Bank  at  Prescott, 
Arizona,  the  sum  was  held  by  the  officers  for  the 
use  of  the  corporation,  except  the  sum  of  $1,200, 
which  has  been  spent  for  expenses  of  the  corpora¬ 
tion  (R.  452) ;  that  there  is  now  on  deposit  to  the 
credit  of  the  Southwest  Broadcasting  Company  in 
the  Valley  National  Bank  the  sum  of  $8,800  (R. 
354) ;  that  this  $8,800  is  the  property  of  the  cor¬ 
poration,  no  part  of  which  was  borrowed  from  the 
Valley  National  Bank;  that  said  sum  will  remain 
in  the  bank  to  the  credit  of  the  applicant  corpo¬ 
ration  until  it  becomes  necessary  to  use  it  for  the 

* 

construction  of  the  proposed  broadcast  station  ;  or, 
in  the  event  this  application  is  denied,  the  money 
would  be  returned  to  the  various  parties  by  whom 
it  had  been  paid  into  the  corporation  (R.  340). 

It  was  shown  by  unrebutted  evidence  that  $10,000 
has  been,  held  available  at  all  times  by  the  corpo¬ 
ration  for  its  expenses,  although  not  always  on 
deposit  in  a  bank;  and  that  $1,200  has  been  ex¬ 
pended  for  corporate  purposes.  There  is  no  re- 


o 

o 


G 


quirement  of  law  that  the  assets  of  a  corporation 
be  maintained  in  a  bank  in  the  form  of  a  cash  de¬ 
posit.  It  is  sufficient  if  the  asserted  assets  are 
bona  fide  and  available  when  needed. 

The  Commission  properly  held,  in  the  absence 
of  bad  faith  on  the  part  of  the  Southwest  Company, 
and  in  the  face  of  clear  evidence  that,  irrespective 
of  Hie  amount  of  cash  on  deposit  to  the  credit  of 
Southwest,  it  was  and  is  financially  qualified  to  con¬ 
struct  and  operate  the  proposed  station,  that  its 
application  should  not  be  denied  because  $10,000 
in  cash  was  not  maintained  on  deposit  in  a  bank 
during  the  pendency  of  the  application. 

The  same  examiner  conducted  both  hearings,  ob¬ 
served  witnesses,  and  found  that  the  charges  made 
by  the  appellant  were  not  supported  by  the  evi¬ 
dence.  The  Commission  has  considered  the  two 
records  and  numerous  petitions  and  has  twice  heard 
oral  argument,  and  in  consideration  of  these 


lengthy  'proceedings,  has  found  that  the  public  in¬ 
terest,  convenience,  and  necessity  would  best  be 
served  by  granting  the  application  of  Southwest. 
It  is  submitted  that  the  Commission  has  committed 


(*•  i 'or  whatsoever. 


V.  CONCLUSION 

For  the  foregoing  reasons  the  Commission  re¬ 
spectfully  submits  that  the  Court  should  dismiss 
this  appeal,  or  in  the  alternative,  affirm  the  De¬ 
cision  and  Order  of  the  Commission  of  June  22, 
1938,  granting  the  application  of  Southwest  Broad- 


casting  Company  and  denying  the  application  of 
W.  P.  Stuart. 


William  H.  Bauer, 
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Counsel. 
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